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SIR WALTER SALIS SCHWABE Kt., K. C. 


The Madras Bar bade farewell the other day to Sir 
Walter Schwabe, the retiring Chief Justice. It has not been 
the policy of this Journal to discuss the merits and demerits of 
a Judge when he is in ofìce as, in its view, such a discassion is 
likely to impair the confidence of the public in the highest Court 
in the land and lower the prestige and dignity of the Judges 
which it ought to be the duty of every citizen to maintain and 
foster in the larger interests of the administration of justice. 
Now that Sir Walter has laid down the reins of his high office, 
we think it is appropriate to’ attempt a fair and just estimate of 
his work and services as the Chief Justice of our Court during 
the brief period of fwo years that he has been with us, and place 
our views before our readers. The demonstration, the other day, 
in Court.and at the Kushaldas Gardens and the warmelf a bit 
exaggerated, words of appreciation uttered by the spokesmen 
and accredited representatives of the Bar bear eloquent testi- 
mony to his widespread popularity and the esteeem in which he 
1s held by the profession as a whole. It may be he may not 
take rank side by side with the great Judges that adorned this 
Court in the past “ whose Judgments still ilumine the pages of 
the law reports.” But there can be ng gainsaying that during 
his brief tenure he has striven to maintain the high traditions ` 
of his exalted office and the prestige and dignity of the Court 
over which he presided. In the discharge of his judicial 
duties, he exhibited an innate sense of justice, brought to bear 
upon his work a calm and serene temper and showed a keen , 
grasp of the essential facts of a case and the points of faw in- 
volved init. In his treatment of the Bar, he was uñformly 
courteous and the youngest member of the Bar received the 
sfme consideration at his hands as the oldest or the most pro- 


rrinent member of it. He gave a patient hearing in ali the 
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causês that were tried and argued before him and on the whole 
we may say without fear of contradiction thatehe was a safe 
and sound judge of fact and law. He {was a ruthles¢ fighter 
against barren technicalities and forms of procedure calculated 
to defeat the ends ef justice. He seldom, if ever, upheld a 
plea of limitation either in a suit or in an appeal. 


When we hold up these great qualities of his, it is not as if 
” we are not alive to his faults or short comings. Thought he felt 
it was his duty fo give a patient hearing and sedulously cultivat- 
ca the art of being a good listener, one noticed a tendency in his 
I.ordship to form conclusions and if we may say so, strong con- 
clusions very early in the progress of a cause which he seldom 
changed afterwards ; and on many occasions, the further hear- 
ing of the cause reduced itself into a mere formality. It can- 
not be said of him as of some great Judges that he kept an open 
mind ufftil the last moment. Not infrequently did a feeling of 
Cuspair overtake Counsel arguing a case when His, Lord- 
ship knit his brows and shook his head. With his Lordship, it 
looked as if the duty of an Advocate was merely to take him 
through the papers and present the case in a proper form and 
suggest particular aspects leaving it to his Lordship to form his 
own conclusions. A debate or keen intellectual combat seldom 
won a cause before him. He hada high if somewhat overweening 
sense of his own powers and the tactful advocate before him was 
ore whemade his Lordship feel thata point emanated from him 
even if # was in fact suggested to him by Counsel. In spite of his 
abounding affection and esteem for the bar, one felt doubtful 
whether His Lordship ever believed what once Mr. Upjohn K. 
C., felicitously called “ the bound and rebound of ideas and ar- 
guments between the bench and the bar.” His strong and 


r.asterful temperament would not easily brook a direct or a flat 
contradiction from the bar. 


He came out to this country with the reputation of being 
a commercial lawyer and we had great hopes that our law 
reports would be engychtd by his scholarship and legal erudi- 
tion ; but we must confess to some feeling of disappointment in 
this respect. It is true that in the disposal of 
the causes that came up before him, he showed 
a firm grasp of the principles of the English Common law. and 
the Commercial law and his actual decisions were gefterally 
sound. But one searches in vain for a judgment of His Lérd- 
ship which is a masterly or scholarly exposition of the principles 
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cf the English or Indian Law. He did not command a tfench- 
ant legal styleand there is hardly a judgment of his, not even a 
judgment in a commércial cause, which can be said to be a last- 
ing contribution to legal literature. is was not a mind to 
giapple with and harmonise apparently conflicting decmions or 
to take a genuine interest in the history and the development 
cl law as a science. When a Counsel once attempted some, 
sich task, His Lordship in his characteristic manner, with a 
smile on his lips, humorously remarked that life was not worth 
living at that rate. Comparing him with his predecessors 
we cannot say that he had Sir John Wallis’ passion for law, the 
indomitable energy or the massive intellect of Sir Charles Turn- 
cr, or the legal erudition of Sir Colly Scotland. In his judg- 
1uents we miss the profound scholarship and the charm of style 
of Sir T. Muthuswami Atyar, the fertility of ideas and the vi- 
gour of expression of Sir Subramania Aiyar and the suBstlety of 
reasoning and the close analysis of Sir Bhashyam Aiyangar. 


It was somewhat regrettable that the Chief Justice sel- 
aom sat for the disposal of first appeals from the mofussil 
tl:ough by far the most complicated litigation in this Presidency 
is from the mofussil. Ít 1s particularly important that the 
Chief Justice of the Court should acquaint himself with every 
sphere of judicialework of the Court, especially as he is the 
authority that is consulted by the Government on all matters of 
patronage relating to higher judicial offices. It is impossible 
fer a Chief Justice to properly advise the Government with re- 
pard to the calibre or efhciency of particular members of the 
subordinate judiciary if he has not had occasion to deal with 
their judicial work in particular causes. On the Criminal side, 
there was a feeling sometimes that owing to his lack of experi- 
ence and want of acquaintance with the mechanism and details 
cf Indian administration he attached too much credence to the 
police evidence. 


His was the dominating voice in every bench over which 
he presided and there is a feeling th certain quarters that in 
various matters, he was a little too domineering over his col- 
leagues. Itis said that he was so wedded to his opinions that’ 
his constitution of benches was affected by the predelietion for 
his own opinions. 

“In exercising the disciplinary jurisdiction of the Court over 
the members of the bar, His Lordship while he was anxious that 
nothing he did or decided should lower the standard of high 
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rectitude and honesty at the bar, fully realised as was pointed 
cut by Mr. T. R. Ramachandra Aiyar that tke proceedihgs 
against a practitioner were of a quasi-crifninal nature and that 
you must adhere to the maxim that the practitioner must be 
presumed to be innocent until the guilt was brought home to 
him. He always acted on the view, to use his own language, 
that the éxercise of this jurisdiction was not to be vindictive ; 
and his punishments in such cases were always tempered by 
mercy. At thé same time, we cannot but remark that in the 
carly stages of the cases which recently came up before the 
Figh Court in connection with proceedings against certain prac- 
titloners associated with the non-co-operation movement, he 
showed a lack of sympathetic imagination and His Lordship 
took even a stricter view than His Lordship Mr. Justice Coutts 
Trotter ; but in the end, the Chief Justice’s innate sense of 
justice ahd fairplay came to his rescue. 


In the Nehru entertainment episode, it cannot be said that 
e:ther.the Chief Justice or the High Court or the Vakils Asso- 
ciation came out with flying colors. 

As the administrative head of: the High Court, he has 
rendered yeoman service by standing out for the independence, 
prestige and dignity of the High Court and resented any inva- 
sion of its powers by the executive. Heelent a sympathetic 
car to the grievances of the subordinate staff under him and was 
easily accessible to every one, high or low, which made him so 
immensely popular with the establishment. In matters of 
patronage to higher offices it is believed that he was not parti- 
cularly pro-Indian in his sympathies. 

In estimating one’s public career, a minute analysis or dis- 
section of the different spheres of one’s work is likely to lead 
us astray and there is a danger of our losing the true perspect- 
tive. We yield to none in our appreciation of his great quali- 
ties and our criticisms or remarks are not in any way intend- 
ed to obscure them. Giving full weight to every aspect of 
his career, we can cogfidtntly say of him that he was an able 
and conscientious Judge of whom it may be truly said in the 
“words of a former Chief Justice of this High Court thats“ he 
cid his duty in fear of God and without fear of man.” 


SUMMARY OF ENGLISH CASES. 





® 

Gas LIGHTING IMPROVEMENT COMPANY, LIMITED v. 
COMMISSIONERS OF INLAND REVENUE (1923) A. C. 723. 

Income Tax__ Company Foreign company managed and 
company Shares — Deduction. . 

A company dealing in petroleum purchased some shares i 
a foreign company dealing in the same with the object of facili- 
tating its own business. Held, the shares were investments, 
the income of which cannot be taken into account in estimating 
profits for the purpose of levying excess profits duty and the 
value of the shares must be deducted in estimating the capital 
of the business for ascertaining the percentage standard. 

Distinction between “ capital ” and “ investments ” point- 
ed out. A 





BRADBURY v. ENGLISH SEWING COTTON COMPANY, LTD., 
(1923) A. C. 744. 

Income Tar. Company —Foreign company managed and 
taxed in England__Subsequent transfer of management abroad 
._Foreign possession _M ode of taxation. 

A foreign company was for 3 years managed and controll- 
ed in England by an English Company which held all the stock 
and during that period it was taxed as resident in England on all 
its prohts. Thereafter the management and control were re- 
moved to America, whereupon the Taxing authority sought to 
tax it for the fourth year on the basis of the average for the 
previous three years’ profits. Held by the majority of the 
House of Lords (Lord Summer dissenting) the profits of the 
prior 3 years were not derived from “a foreign possession ’ 
and as such cannot be the basis of ag average, since the same 
had been once assessed as income from a British source. 

The locality of the shares or stock of a company is to be 
aetermined by its place of residence 4nd trading. 


ABRAM STEAMSHIP COMPANY, LTD. v. WESTVIL}E SHIP! 
PING COMPANY, LTD., (1923) A. C. 773. 

Contract _Resctsston __Mis-representation Assignment 
aid sub-assignment__Repudtation by latter _Effect —Affir- 
mathon. 

e RB .” 
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A contract for purchasing a steamer in construction was 
assigned on the representation that it was thea at a certain 
stage of completion and the same was passed on to a sub-assig- 
nee. The latter found out that the representation 
was notetrue, and thereafter agreeing to a minor alteration in 
the construction brought an action for rescission. During the 
pendency of the same, the original assignee brought an action 
“,0ainst his assignor for rescission. The first was decreed with- 
out contest and‘in the latter the assignor set up the defence 
that agreeing to the minor alteration by the sub-assignec 
amounted to an afirmation of the contract and also that the 
assignee had no cause of action so long as his sub-assignment 
stood. 

Held, election to afhrm a contract must be gathered froin 
unequivocal acts. The trivality of the act affirmed in the 
case coukd not amount to an afhrmation of the contract. 


Held also, though an action could not be brought so long 
as the sub-sale stood, the decree for recission in the prior action 
put an end to it, even though the farmer was passed only after 
the action was filed. 


Per Lord Atkmson. When one party to a contract ex- 
presses by word or act in an unequivocal manner that by reason 
oi fraud or material error inducing him to eater into a contract 
he has resolved to rescind it, the expression of his election termi- 
nates the contract. It is a mistake to suppose it is the verdict 
on an acflon brought for rescinding the contract that terminates 
it as the verdict is merely the judicial determination of the fact 
that the election to rescind was justified. 


A. G. Moore and COMPANY v. BARKEY, (1293) A. C. 
790. ` 


Burden of proof —Common employment__Death due to 
cxplosion— Breach of regulation. 


Where in a suit for Compcnsation for death arising in the 
course of employment, the employer wants to show that the 
‘workman has incurred some added risk which does not ‘arise 
Out of Bis employment and which he is not bound by his con- 
tract of service to encounter, the employer must show that by 
satisfactory evidence. Where it is found death is due to 
explosion and it was found that contrary to the Regulations, asf 
attempt was made to light a lamp inside the mine, but therc 
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was no evidence to show who attempted to do it, the heirs of 
the deceased fre entitled to compensation. 


MEYER AND COMPANY v. FABER, (1923) 2 Ch. 421. 


Partnership_Suit by firm against one partner for moneys 
in his hand__Maintainability__Controller__Position of. 


During the War a controller was appointed in connection 
with a firm consisting of a British and three German partners. 
He brought a suit in the name of the firm for recovering moneys 
alleged to be in the hands of the British partner. 
Feld, the action was not maintainable. 

A partner cannot be a creditor or a debtor to his firm or 
sue his firm or be sued by it, the only relief obtainable inter se 
being an action for accounts. Neither moneys in thg hands 
of a partner as the result of collection and distribution of the 
assets of a dissolved partnership nor moneys standing to his 
debit in the books of the firm are moneys due to or held by 
him for the firm or the proprietors thereof. ‘They could not 
be recovered by an action in the name of the firm nor even by 
an action by the other partners except after an account has 
been taken of the dealings and transactions of the partners. 

The mere fact®that the controller's name also is added as 
a co-plaintiff does not affect the question as he only represents 
the partners. There is nothing in the Statute conferring on 
him powers which the Company itself has not. 


STEINBERG v. SCALA (LEEDS), LTD., (1923) 2 Ch. 452. 


Contract_Infant_Shares in Company Righi to repu- 
diate Recovery of money patd__Fatlure of consideratton. 


An infant applied for shares in a Company and on the same 
bciny allotted, paid a certain number of calls and then brought: 
a suit repudiating the contract and for return of the monev 
paid. Held, the infant was entitled to mepudiate the contract 
in so far as future liability was concerned and to get his name 
taken*away from the list of share-holders. But he was not. 
entitled to return of money paid unless he shows consideration 
has wholly failed. The fact that the shares were falling in value 
is not®*ground for the return ofethe money. ‘The test is not 
whether the infant had derived any real advantage out ii the 


transaction. 
® 
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‘ELLs AND Sons, LTD. v. Pogson, (1923) 2 Ch. 496. 

Patent Threat by applicant — If can be Festrained____ 
Patents and Designs Act, $. 36. 

If a person who has merely applied for a patent but has 
not obtained one, threatens another with legal proceedings for 
infringing his patent and thereby cayses damage to him, the. 


elatter cannot maintain an action to restrain the threats or for 


damages. At Common Law, such an action could be main- 
tained only if malice is proved; under the Patents and Designs 
Act, there must be a patent in existence for an action being 
brought. 





In re EYRE-WILLIAMS WILLIAMS v. WILLIAMS, (1923) 
a Oh. £94, 


Limitation Marriage settlement_Settlor converting 
money to his own use__Liability.__Constructive trustee__Ac- 
quiescence of wife_Effect. 

@ 


Under a marriage settlement certain mortgage debts were 
constituted into a trust, the tesator having a life interest and 
his wife the same interest after his death. The trustee of the 
mortgage debt was not made aware of this settlement and the 
mortgage money came into the hands of the testator. After 
his death the trustees claimed the money on behalf of the other 
beneficiaries and the defence was one of limitation. Held, the 
testator°was a constructive trustee who constituted himself such 
by receiving trust property with knowledge of the same and in 
an action brought by the equitable owners to recover it, he ts 
not entitled to avail himself, by analogy, of the Statute of 
Limitations. 

Even if the wife, the sole beneficiary alive knew of the 
husband’s acts in the disposal of the fund, the trustees are not 


thereby debarred from recovering the money. 


Cross v. IMPERIAL CONTINENTAL GAS ASSOCIATION, 
(1923) 2 Ch. 553. 

Company Debenture stock__Distribution of surplits pro- 
“ht as Aividend—Capttal left intact— Right of stock-holder to 
object. 

A debenture stock is a charge on the net profits and earn- 
ings of a trading corporation and so long as there is no intefest 
on itein arrears, there is no debt due to the debenture-holders. 
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The latter have no right to interfere ‘with the ownefship, 
po$session or dominion of the association ; where the paid-up 
capital is left intact, One shareholder cannot prevent the direc- 
tors from distributing any profit realised as dividend. 

RUSSIAN COMMERCIAL AND INDUSTRIAL BANK v. CoMP- 
TOIR D’ EscompTe DE MULHOUSE AND OTHERS, (1923), 

2 K. B. 630. 

Principal and agent Russian Bank English Branch 
Effect of Soviet legislation Right to represent. 

A Russian Bank had a branch in England and the mana- 
ger in the latter had a power of attorney to transact business on 
behalf of the former. As a result of various orders passed 
by the Soviet Republic all private banks were nationalised and 
became a part of the Government. Thereafter the English 
Manager brought an action against another person for return 
of documents deposited while the old Russian Bank was in 
existence on payment of money due. Held by the majority 
of the Court of Appeal (Atkin, L. J. dissenting) the effect of 
the Soviet orders was to extinguish the Bank and the power of 
attorney also became extinguished thereby. 








BANQUE INTERNATIONALE DE COMMERCE DE PETRO- 
GRAD v. GONKASSOW, (1923) 2 K. B. 682. 

Conflict of laws_oreign contract_sStatus of plaintiff__ 
Recognition by lex loci but not in England__Right of suit. 

A Russian Bank with a branch in France entered into a 
contract in France and brought an action thereon in England 
where the defendant was residing. At the time of the action, 
the Soviet Government in Russia had abolished all private 
banks. The Soviet Government had not been officially recog- 
nised by the French Government but the English Government 
had. Held, though the lex loci contractus recognised the exist 
ence of the plaintiff Bank, the law in England where the action 
was brought did not and the action was therefore not maintain- 


able. 
NUMAN v. SOUTHERN RAILWAY COMPANY, (1923) 2 K? 
B. 703. APRA 
Railway — Liability Death of passenger through neglr 
génce__Contract with deceased limiting liability Effect on 
gift by heir for compensation. 
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). astedvelling in a train purchased a ticket 
which expressly Timited the liability of the Company in cases 
of personal injury to £100. As the regult of an accident the 
man died, and a suit was brought by his widow for compensa- 
tion under the Fatal Accidents Act. Held, the damages which 
the Court could award were not limited to the sum mentioned 
in the contract between the deceased arid the Company__Nature 

“of widow’s action under the Act and what amounts to notice of 
terms printed off a ticket considered with reference to case-law. 


SCOTT v. PATTISON, (1923) 2 K. B. 723. 


Contract... Service as labourer for a year__Absence due 
to sickness for some weeks__Action for wages__If maintain- 


able. 


A éarm labourer entered into a parol agreement to serve 
on weekly wages for a year. He was absent for some weeks 
cn account of sickness and after the period was over sued for 
wages due during the period of sickness. Held, the action 
based on the oral contract was unenforceable as it was against 
the Statute of Frauds ; but it is open to the plaintiff to sue in 
assumpsit on an implied promise to pay for services rendered 
and therein he could establish a custom to pay even during 
illness or a claim for fair and reasonable wages even apart from 
custom. 

eo 

UNITED STATES SHIPPING BOARD v. DURREL AND Co., 
(1923) 2 K. B. 739. 

Shipping —Demurrage — Claim for__ Different terms in 
bills of lading__Discharge of ship. 

In a ship carrying cargo goods were shipped under bills 
of lading which varied from consignee to consignee. Some 
contained the condition "that goods should be discharged at 
such and such a rate, failing which demurrage at such and such 
a rate on the cargo should be paid. Others provided for 
discharge irrespective ‘of whether a berth was available or not; 
while some consignments were transferred from another vessel 
withouteany bill of lading. In an action for demurrage, held, 
the fact that unequal obligations were cast on the consignees 
does not exonerate them from liability for the obligation stipu- 
lated for in, the bill of lading, each being a separate contract by 

itself. 





Pe Ze ads Lig. ~ 
Us, Noe 


S Dat Gecverccrocvescee j 
PART IV.] THE MADRAS LAW JOURNAL, 4 kj 


5 a L, 
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Marriage For gign siete E N of—Func- 
non of Judge. 
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Where a Jewish marriage is celebratad abroad, itswalidity 
is a question of fact and can be proved otherwise than by a 
‘written contract. In sifch cases where an action whether civil 
cr criminal is being tried before Judge and jury and a question” 
of foreign law has to be decided, the matter is*one entirely for 


the Judge. 








AMP US TEF á. 


SALTER v. LAsK, (1923) 2 K. B. 799 


Landlord and tenani — Ejectment —ķr 
cnly Maintainability. 

There is nothing to prevent a landlortr tio: haere eB gus 
his premises to bring an action for ejectment in rè of 
a portion of the same. 


CHELLEW v. Brown, (1923) 2 K. B. 844. 9 OS} 2. 


Costs— Security for— Practice Mistake in describing re- 
sidence__E ffect. 


Where a plaintiff who had no fixed abode in England gave 
in his writ the address of his sister as his own residence, the mis- 
description 1s not one with intent to deceive and as such there 
is no ground for ordering security for costs. There must bu 
an intentional mis-statement to render him liable to give secu- 
rity for costs. 


eee 
J u 


JOHNSON v. STEPENS AND CARTER LTD., (1923) 2 K. B. 
047. 
Costs Security —Joint contractors — One refusing to 
Join as plaintif — hen can be made defendant. 


In the absence of special circumstandes if one of two joint 
contractors refuses to join as plaintiff in an action for a breach , 
ol a contract the party seeking to sue should offer the ofher ane 
indemnity and then if he still refuses is entitled to Join him as 
a defendant. But if the co-contractor refuses to join because 
he has procured the breach or has acted in some way in fraud 
oY the other co-contractor, the latter is entitled to bring an 
action without offering an indemnity, against costs. 


0 
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“THE KOURSK, eer: P. 206. 
Shipping —Colliston — Joint tortfeasors, __Jud}ment _agajnst 
one If bars recovery against another. 


As the result of negligence on the part of the masters of 
two ships a collision ensued and one of the ships continuing 
headway ran into and sank another vessel. A suit for damages’ 
against the vessel which caused the siking was decreed, but 
full satisfactio? not being obtained, the owners proceeded 
against one alone does not bar a subsequent action against the 
collision. Held, the sinking being due to the first collision 
caused by the negligence of both the vessels an action would 
lie against both. The fact that judgment had been recovered 
against the vessel which caused the sinking was decreed, but 
cther. To sue whether damages arising from negligent navi- 
gation tonstitutes a joint tort which would bar a fresh action 
after getting judgment against one of the tortfeasors only, the 
test to apply is whether there was only one act of negligence or 
separate acts. To constitute a joint tort, there must be one 
damnum and one injuria. Case law on the subject considered. 


DEAN v. DEAN, (1923) P. 172. 

Divorce — Judicial separation __Permanent alimony 
Basis of calculation. 

Intases of fixing a permanent alimony after judicial sepa- 
ration, courts have to fix a reasonable provision. Normally 
the Ecclesiastical Courts used to fix it at 1!3 of the husband’s in- 
come, but Courts have power to alter the rate if a rea] cause 


arises to vary the same. 

When the wife is innocent, the fact that when living toge- 
ther she acquiesced in a narrow scale of living is not a ground to 
cut down the alimony. © The discretion is to be exercised by 
the Judge and not the Registrar. 





PALMER v. PALMER, (1923) P. 180. 

Restitution of conjugal rights __Separation deed _ Effect 
of Bona fide application of wife. 

A husband and his wife were living apart under a deed of 
separation by which she agreed on receipt of a weekly sim for 
maintenance not to molest him or claim restitution of conjugal 


rights. She later on endeavoured to induce her husband ta 
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resume cohabitation, but on his refusing filed a petition for resti- 
tution of conjitgal rights. Held, where her bona fides and 
good faith are not in dispute, she is entitled to the relief claim- 
ed ; the fact that if the decree is not obeyed, she might have 
recourse to proceedings for a divorce doesnot disentitlé her to 
the decree sought for, as there is nothing inconsistant in her 
attitude. 





eo 

Inre Emery : EMERY v. EMERY, (1923) P. 184. 

Costs _Security for —Caveat filed by undischarged bank- 
rupt. 

A caveator is not the actor in probate proceedings in the 
sense that he sets the law in motion entailing costs on others. 
It is true his conduct gives rise to the institution of the suit, but 
the same is carried on by the person who wants to preve the 
will. The mere fact he is an undischarged bankrupt is no 
ground for demanding security for costs. 





UPTON v. GREAT CENTRAL RAILWAY COMPANY, (1923) 
2 K. B. 879. 


Workmen's Compensation Act_Injury arising out of em- 
ployment__W hat i® compensation. 

A workman living in a certain railway town was employed 
at another railway station, but for purpose of calculating wages 
the time taken up in the railway journey back to his own town 
was taken into consideration. One evening when going to catch 
the train homeward he slipped on the platform and sustained 
injuries as the result of which he died. Ina suit for compensa- 
tion by his widow. Held by the majority of the Court of Ap- 
peal (Warrington, L. J., dissenting) the accident took place 
in the course of employment but did ngt arise “ out of ” it and 


as such no action lay, in the absence of any special peril on the’ 


platform. Case law considered. 





H. M. S. GLatron, (1923) P. 215. 


Shipping —Collision —W reck lying in harbour undighted 
—Entry into harbour prohibited at night —Trespasser 
Rights of. 

o © Under an Order in Council private vessels were prohibited 
{rom entering into a harbour at night without the special autho- 
rity qf the Harbour Master. A private vessel in contraweh- 

C ° 
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tion of the order eer the harbour and struck on the wreck 
of a sunken vessel which the master alleged was unlighted at 
the time. Held, he was a trespasser and the harbour autho- 
rities did not owe a duty to him to make the harbour 
safe fof use at night when he had no authority to enter at all. 


8 THE SYLVAN ARROW, (1923) P. 220. 

Shipping —. Collision Maritime lien _Ship under 
Government requisition Effect. 

A ship while under compulsory requisition by the Govern- 
ment and under its control collided with another vessel caus- 
ing damages to the same. An action for damages was insti- 
tuted after the vessel was released from the Government re- 
quisition. Held no maritime lien attached to the vessel and 
there was no liability. 

Quaere whether the same principles would apply to the 
case of vessels not compulsorily requisitioned but placed volun- 
tarilysin the control of others ? 


JOTTINGS AND CUTTINGS. 


The Douglas Trial :—There can be no two opinions but 
that the defendant deserved the very moderate sentence pass- 
cd upon him by Mr. Justice Avory last week at the Central 
Criminal Court for libel. From a professional standpoint, 
however, the more serious side of the case lies in the action of 
the counsel for the defence. When the Attorney-General is 
constrained to say__we quote from the The Times report. 


“The Jury had heard Mr. Churchill give his evidence, and had heard the 
speech of Mr. Hayes in which he spoke of the hide of the rhinocerous, the reck 
less gambler with human lives, and all the other vile epithets hurled at him. 
Did they think it was a pleasant ordeal to have to prosecute a man like Lord 
Alfred Douglas for false and unfounded charges when there was no limit to 
„the mud thrown at one by the Scavengers of the gutter so long as one could find 
a counsel who would abuse the licence which was generally so faithfully observed 
by members of the Bar? He could make any insinuation he pleased and make 
uny attack he pleased on aeman who had been in the public eye, who knew per- 
fectly well that if he faced the ordeal of a prosecution he exposed himself to 

e the risk of mud and vile abuse of any sort being flung at him, and his only re- 
® fuge beigg that he could deny the truth of the statements.” 
and Mr. Justice Avory in his summing up said. 

“I am bound to say that after a long experience at the Bar and on the 
Bench I do not believe that any learned counsel in any Court of justice has ever 
been allowed greater latitude than has been allowed to Mr. Cecil Hayes in this 
cag. “He addressed you the previous morning at considerable length, and un, 
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til the adjournment his observations were a mass of irrelevance to any issue you 


have to determinee Until he came to tell you what evidence he proposed 
to Aiducæin support of the plea of justification his speech was a diatribe 
on politicians and vituperative abuse of Mr. Winston Churchill.” 


it is clear that the matter ought not to be allowed to rest, and 
for the honour of the Profession the conduct of counsel should 
‘be seriously considered By the Benchers of his Inn. No one 
would suggest for a moment that freedom of speech at the Bar * 
Bar should be curtailed in the slightest degree; but liberty must 
not be degraded to licence and the privilege of counsel must not 
be used to make unwarranted personal attacks even at the be- 
hest of a disgruntled client. She Law Times 457. 

t 

% * 

Banker and Customer :— It has always been accepted as a 
general principle that a Banker may not disclose the state of a 
customer's account without justihable cause. This duty is a 
legal one arising out of contract ; although that duty is not 
absolute, but qualihed. The extent of those qualifications Has ne- 
ver been authoritatively settled and it is for that reason that the 
pidgments delivered this week in Tourner v. National Provinci- 
al and Union Bank of England by the Court of Appeal, con- 
sisting of Lords Justices Banks, Scrutton, and Atkin, are parti- 
cularly important. 9 Lord Justice Bankes said : 

“In my opinion it is necessary in a case like the present to direct the jury 
what are the limits and what are the qualifications of the contractugl duty of 
secrecy implied in the relation of banker and customer. There appears to be 
no authority on the point. On principle, I think that the qualifications can 
be classified under four heads: (a) where a disclosure is under compulsion by 
law ; (b) where there is a duty to the public to disclose ; (c) where the in- 
terests of the bank require disclosure ; (d) where the disclosure is made by the 
express or implied consent of the customer.” 

And, further he pointed out that the duty does not cease when 
the account is closed ; that information gained during the curr- 
ency of the account remains confidential unless brought within 
one of the qualifications ; and that the confidence is not confined 
tu the state of the account, but extends to information derived 
{rom the account itself, and, in fact, may go further than this, 
and the duty of non-disclosure may extend to information not, 
derived from the customer himself or from his account, e. 9., 
from the account of another customer of the bank. In the 
case under comment it was rightly insisted that the confidential 
relationship of banker and customer is very marked, and it is a 
matter for congratulation that the Court of’ Appeal has’ begn 
x . 


16 THE MADRAS LAW JOURNAL. [VOL. XLVI. 
e @ 
enabled to sustain this relationship, save in the four excepted 
classes. Heads (a) and (d) are comparatively simple, put 
under (b) and (c) the limits are perhaps more difhcult to 
state ; but the examples given in the course of the judgments 
aftord valuable guidince. — Law Times, pp. 457-458. 


te 
YI 


The Public and the Courts. — An unusual application was 
made to the Divisional Court at the close of the past Sittings 
which resulted in a noteworthy exercise of jurisdiction by the 
Judges_Sankey and Swift, JJ—-who heard it (Ax parte 
Everett, December 28). The applicant complained that he 
had been unable to gain admission to the public gallery at the 
Central Criminal Court during the trial of Lord Alfred Doug- 
las, that the Police in charge of the entrance to the public gallery 
had allewed some persons to enter who had waited not nearly 
so long as other persons whom they kept out, and that this 
improper discrimination was due to “tipping.” Mr. Justice 
Sankey, while stating that ' the Court could express no opinion 
on the facts of the case without hearing both sides,’ showed 
that both he and Mr. Justice Swift regarded the application 
with some sympathy by adding that ‘if the facts had been cor- 
rectly stated by Mr. Everett, the Court thought that the 
police-officers concerned ought not to have exercised an impro- 
per discrimination, and ought not to have kept persons out of 
the publec gallery when there was room for them in it, and when 
there was no legal objection to being admitted.’ That goes to 
prove that the Judges are not unconscious of the undesirable 
practices by which, whenever a sensational trial is proceeding, 
certain members of the public are enabled to obtain admission 
in preference to others. They are practices, be it added, which 
are not confined.to the Central Criminal Court. But what is 
even more noteworthy is-that the Divisional Court, being asked 
by the applicant to make inquiries -into: the matter, ‘decided to 
‘ request ' the “Associate to send a copy of Mr. Everett's affida- 
vit to the Lord May®r and to ask his Lordship to inquire into 
_the matter. The result of the action delicately taken by the 
e Divisional Court will be awaited with much interest. The 
Central Criminal Court, which is a statute created tribunal, is 
peculiarly under the control of the Lord Mayor and the Cor- 
poration.; the police-ofhcers Whose conduct as janitors is jm- 
pugned are also controlled and paid by them. It might, there- 
fare, "have been thought that Mr. Everett's application should 
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have been made to the City authorities. The interesting thing 
abqut the deci$ion of the Divisional Court, informal as it ap- 
pcars to have been, is that it implies that the King’s Bench 
Division has, by virtue of its general jurisdiction to remedy the 
grievance of the King’s subjects, a right of control evén over 
what may be regarded as the more domestic arrangements for 
the administration of justice at the Central Criminal Court. 
—Law Journal, 605. 
i 

Police Methods and the Standard of Justhce. Another 
case of doubtfully just methods in the practice of inferior tribu- 
nals has afforded the Lord Chief Justice a fresh opportunity 
for the assertion of the Court’s determination to maintain the 
highest standard in the administration of justice. In a case 
before the Court of Criminal Appeal this week (Rex ¥. Goss, 
December 23), where the appellant had been convicted at 
Cheshire (Knutsford) Sessions of housebreaking, and, had 
been sentenced to three years’ penal servitude, it appeared that, 
before the two principal witnesses were taken to identify the 
accused person, the police took them into a room and showed 
them a number of photographs, and the witnesses picked out 
the photograph of the appellant. No doubt there are circum- 
stances in which the police may legitimately use photographs, 
but they cannot do so without suspicion of * coaching ’ when: the 
question is the identification of the very person whom*the wit- 
nesses are afterwards going to see. That is a course which 
the Courts will not countenance, and the fact that what had 
been done in this case made it possible that a suspicion of un- 
fairness, however unfounded, might arise, was sufficient to in- 
validate the proceedings. The Court accordingly quashed the 
conviction, the Lord Chief Justice remarking, in his judgment, 
that ‘ It is not sufficient that what is dene in these matters shall <4 
be fair ; it must also be manifest that nothing is done which 
could be unfair.’ Following on the warning to Justices in 
The King v. Hurst and others, where Lord Hewart was em- 
phatic in declaring that ‘the rule is that nothing is to be done. 
which so much as creates even a suspicion that there has beene 
an improper interference with the course of justice,’ and the 
obseryations of Lord Justice Atkin in Schrager’s case (adopting 
Lord Reading’s dictum) that“ It is of as much importance 
that justice should seem to be fairly administered as that it 
should 1 in-fact be so, ’ a clear indication is given to all concergfed 
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in the administration of the law. whether it ts the police or 
other functionaries — that the highest standard if fair play 
be observed in all proceedings, and that the ' Superior Courts 
will insist, in every case (civil or criminal) on its strict obser- 
vance. ° ° —Law Journal, 580. 
fe 
> $ 

The abuse of Advocacy._The independence of the Bar, 
which has long been recognised as essential to the administra- 
tion of justice in the Crouts, involves a sense of responsibility 
which, happily, is rarely wanting. Whenever a member of the 
Bar does violate the traditions of his calling by allowing his 
privilege to degenerate into licence, the profession, no less than 
the public, have good reason to make an earnest protest. One 
may hope, therefore, that the strong condemnation by the 
Attorney-General of the extraordinary speech which Mr. Cecil 
Hays made in defence of Lord Alfred Douglas at the Central 
Criminal Court__a speech which, in its malignity and baseless- 
ness, aggravated the gross oftence, of his convicted client__ 
will be followed by some inquiry by the Benchers of his Inn 
into conduct which was condemned by Mr. Justice Avory as 
well as by Sir Douglas Hogg, and which has been the subject 
of most vigorous comment in the Press in all parts of the 
country. The recognised rules of advocacy permit an advo- 
cate to do all that he honestly can for his client, but they cer- 
tainly did not justify Mr. Cecil Hays in adding his own calum- 
nious attack upon Mr. Winston Chuchill to that for which his 
client was sent to prison for six months. “An advocate, ” 
said Sir Alexander Cockburn, in his classic definition of the 
functions of the Bar, ‘should be fearless in carrying out the 
interests of his client ; but | couple that with this qualification 
and this restriction__that the arms which he wields are to be 
the arms of the warrior, and not of the assassin. It is this 
duty to strive to accomplish the interests of his clients per fas, 
but not per nefas.’ A member of a learned profession ought 
never to stoop to regard himself as a mere hireling—a point 
which is emphasised by Dr. Showell Rogers in his admirable 
«brochure on ' The Ethics of Advocay :’ 


“ Co®nsel ought never to sink his own individuality so far as to become 
the alter ego for all purposes of every knave who can nd a guinea to employ 
him ; and he is not bound, indeed he is bound not to employ knavish artidices in 
n knave’s defence. He must never forget that the stream of his forensic clo- 
quence should flow from him as through a purifying filter; and it behoves 


him to guard against opening the sluices of words regardless of evil consequences 
© ” ® 
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ya others: and he is not to regard himself, nor Ka himself to be used, as 
a mere ‘conduit pipe for the transference of matter, be it never so foul or 
wile?” o ° 

This is an excellent statement of the forensic obligation 
which Lord Alfred Douglas’s counsel did not observe, He 
saw fit to justify the libellous statements of his client by repeae- 
‘ing them as his own personal views. He is protected by the 
privilege of the Bar from the proceedings which might have 
been taken against him had he made his scureilous speech in 
some place other than a Court of Justice ; but he is not pro- 
tected from the censure of those whose business it is to guard 


the honour of the Bar.—Law Journal, 595. 


CONTEMPORARY LEGAL LITERATURE. 


An aritcle on Eugenics and Limitations of Marriage 
which appears in the Journal of Comparative Legislation and 
International Law for November 1923 throws much light on 
the possible defects to be avoided in dealing with social ills with 
the aid of the legislative machinery of the State. After point- 
ing out that the rule of prohibited degrees within which marri- 
age was not permitted from ancient times was an illustration of 
intuitive eugenics and applied to secure public welfare, and that 
the law which avoided marriage brought out by a fraud going 
to the essence of the marital relationship was an instance of the 
view-point of the private individual being consulted the writer 
proceeds to discuss some of the recent enactments on the sub- 
ject of marriage limitations in the American States. 

Karly legislation in America prohibiting marriage bet- 
ween coloured and white persons, and in western states with 
respect to Asiatic races, and the federal statute prohibiting poly- 
gamy, were upheld as being within the police power of the 
State and constitutional. ° 

An Act passed in Connecticut in 1895 forbade the marri- 
age of epileptics, imbeciles and the feeble minded. The mini- 
mum penalty was 3 years imprisonment, i@being applicable also 
o unmarried persons, the object being to prevent undesirable | 
child-births. The Act was attacked before the Supreme Court, 
in 1905 as infringing the section in the constitution guarantee- 
ing to the people “life, liberty and the pursuit of happiness;” 
but it was upheld (so far as eptlepsy was concerned) as a rea- 
sonable limitation on the right of the individual to freely con- 

ract matrimony. But this Act which it rendered its violation 
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punishable did not tle marriages in contravention of it an 
In 1902 the Act was revised and 3 years was Made the mazi- 
mum penalty with no,minimum prescribed. The Act of the 
Wisconsin State is in much the same terms. The Delaware 
State gbes further. ° There it is unlawful “ for an epileptic or 
a person of any degree of unsoundness of mind, or a person, 

e who is venereally diseased, or a person who is suffering from 
any other communicable disease the nature of which is unknown 
to the other party to the proposed marriage, to marry. ‘The 
marriages are voidable at the instances of the innocent party. 
The penalty is a $ 100 fine, or in default 30 days’ simple impri- 
sonment. As the writer justly observes, the mild penalty of 
this 1921 Act compared with that imposed 
by the 1 895 Act in Connecticut shows strikingly a decreased con- 
fidence in the power of the criminal law to prevent socially un- 
desirable marriages. 

Some of the States, Missouri, Montana Maine, latterly 
Wiscensin, have made such marriages “ absolutely void,” or 
” incestuous and void from the beginning ” and so on. 

To effectively prevent such marriages, and not merely 
punish those who contract them, some States make physical exa- 
mination of parties an essential preliminary to the granting of 
a marriage license (Wisconsin, New Yerk, etc.,) But an 
Oregon statute which was to go very far in this direction, mak- 
ing the decision of 3 physicians before the County Courty final 
with regard to “ contagious or communicable venereal disease 
and mentality ’’ of candidates to marriage, was beaten on re- 
ferendum. ‘The writer thinks that even if it had been passed 
it would have been unconstitutional, as the judgment of the 
physicians was substituted for that of the Court, and as the 
test, mentality, was so vague as to make the Act unenforceable 
for uncertainty, or as involving a delegation of legislative 
authority. The Indiana State took the line of providing for 
sterilization of certain criminals (held constitutional in some 
cases (Wash) and contra, as being “ cruel and unusual ” punish- 
ment, in others (Iowa) ), and of the inmates of State ‘ Insti- 

» tutions (held unconstitutional as “ unreasonable classification ” 
e (Mich) ). 

The writer concludes that a serious impediment in the en- 
forcement of those statutes is the lack of an exact standard of 
deficiency. He expects with ‘the advance of medical science 
Letter provision in the laws for the protection of future gene- 
radons. ° 5 


The Madras Law Journal. 
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THE 
CIVIL JUSTICE COMMITTEE,S OUESTIONNAIRE 
MEMORANDUM SUBMITTED BY THE EDITOR 


Preliminary._-There can be little doubt that, in alf grades 
of Courts, the delay under the existing system is so great that 
some effective remedy is urgently called for. But it ought not 
to be forgotten that the subject 1s so complex and its bearings 
so manifold that drastic remedies may do more harm than 
good. Superfluous as it may seem, it has unfortunately be- 
come necessary to emphasise the fact that Courts and Rules of 
Procedure are after all but machinery and their sole end and 
justification consist in the confidence that they succeed in ins- 
piring in the community at large. If justice delayed is some- 
times felt to be justice denied, there is also the danger that 
what is imagined to be speedy justice may turn out to be little 
better than perfunctory disposal. I am anxious that nothing 
that | may say should be understood as casting any reflection on 
oficers who, under trying conditions, are honestly striving to do 
their duty. But I feel that the importance of speed and dis- 
patch may easily be exaggerated and measures based upon such 
a theory will greatly increase the ternptation to get through 
work by any means. Few people can shut their eyes to the 
regrettable results that the cxisting ryles as to periodical sub- 
mission of returns by subordinate Courts, sometimes produce. 


6 
Statutory formalities and special Rules of Evidetce.— 
Likewise, the multiplication of artificial rules of evidence is 
nat calculated to advance the ehds of Justice. The policy of 
the Registration Law has no doubt much to recommend it, but 
it will be a mis-application of the,same policy, if the rules 
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should be made so to operate as not only to protect the 1 inno- 
cent but also to help the wrong-doer. The well-known doc- 
trine of the English Law that the Statute of Frauds ought 
not to be permitted to be used as an instrument of fraud is well 
worth “following. « Whatever may be the ideal value of a 
strict insistence on the importance of recitals in documents, it 
will be a mistake to shut our eyes to the fact that in this country 
benami transactions are so common and that in the drawing 
up of documents, one party is often able to take undue advan- 
tage of the ignorance or helplessness of the other. The re- 
ported decisions under S. 92 of the Evidence Act must serve 
to convince anybody of the amount of failure of justice that 
technica] rules of evidence must lead to. | Under the Registra- 
tion Law, I accept the utility of Ss. 48 and 50, but I am un- 
able to agree as to the desirability of allowing the executant 
himself to escape from his obligation, on the ground of non- 
1egistration of the document, when it was as much his busi- 
ness to see it duly registered and completed. The doctrine of 
part performance is in this connection an important principle 
of justice and it will indeed be regrettable if its beneficent 
operation should be excluded. I would indeed go the length 
of suggesting that the Law should be so amended as to provide 
that as between the parties to a transaction gr their privies, non- 
compliance with statutory formalities should be no defence or 
ground of invalidation. 1 would however encourage registra- 
tion for” all documents by providing that wherever a document 
is not registered, any party suing thereon shall not be entitled 
even if successful, to the costs incurred in the proof of the docu- 
ment. It also appears to me desirable to lay down a discre- 
tionary presumption in favour of the genuineness of registered 
documents, when they come from proper custody, leaving it 
however to the Court in particular cases (as under S. 90) to 
insist on regular proof, 4ncluding the examination of attestors. 
(Cf. S. 58). It appears to me going too far to throw on 
the other side the onus Qf disproving due execution. 


From what | have said above, it will follow that I am 
eopposegi to the suggestions involved in questions Nos. 76 to 81 
and question No. 57. 
& 
Attestation :__As to insisting on attestation in certgin 
cases, I must say that the present state of illiteracy of a large 
parcentage of the population makes it necessary to insigt on 
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some safeguards in the case of documents executed by illiterate 
o1 falf-educateél people. | however do not see much reason 
in favour of discriminating in this respect between one class of 
documents and another. I would therefore recommend that 
the Rule as to attestation may be applied fo all cases in which 
the executants are uneducated. 


Recruitment :__As regards recruitment te Judicial Off- 
ces, | am bound to give expression to the general feeling that 
there 1s considerable room for improvement, in some respects, 
within the existing rules and in other respects, by change of 
rules. As regards service conditions, | may say that while I 
am not unmindful of the importance of ensuring that persons 
holding the higher grades of offices should be men of experi- 
ence, it must be remembered that, under Indian conditions, a 
few years of work in the subordinate Judicial Offices take away 
the best of life in any man and it unfortunately happens only 
too often that by the time a man is appointed to higher dfhces 
he is very nearly past work. I do not wish to take advantage 
of this occasion to raise the question of direct recruitment 
from the bar to the higher Judicial Offices, but I would point 
out that even in making promotions from the service, some 
process of selection? may preferably be resorted to, provided 
of course the power of selection is properly exercised. If 
promotions become a mere matter of seniority and routige there 
is little chance for ‘special merit nor sufficient incentive for 


work. 


Distribution and Arrangement of Work, Inspection, etc. 
Speaking of the conduct of work in Courts, it is impossible to 
lay too much stress on the personal element. 1 regret 
to be obliged to state that one does rfot always find as much 
good-will and co-operation between the Bench and the Bar as 
one would like to see. This is not the place for discussing 
the reasons for this state of things, but nd’ one can gainsay the 
importance of this factor even as a means of securing speedy 
disposal of work. The concentration of work in the hands of 
a few practitioners undoubtedly hampers Judicial Offcers, 
especiglly in places where several Courts of unlimited jurisdic- 
tion exist side, by side. But the natural anxiety of clients to 
avail themselves of the best professional help has also to be 
respected. I believe the inconvenience arising from thts cayec 
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is slowly decreasing, as the circle of practitioners handling 1 im- 
portant cases is widening. It may certainly be éurther reduced 
by avoiding the concentration of many divil Courts in*any one 
place. 


I am strongly of opinion that the practice of requiring 
subordinate Judicial Officers to submit periodical returns of. 
disposal should be abolished. It does little good but certainly 
much harm. elhere can be no better check on a judicial ofh- 
cer than the watchfulness of the bar of the place and while I 
certainly do not wish to encourage in them a habit of carrying 
tales against the presiding judge, I think it will be very useful 
if the inspecting ofhcer takes the bar as a whole into his con- 
fidence. He will then easily get a true idea of the progress 
of work in the Court and the books maintained in the Court, 
if read in the light of such knowledge, will suffice to give all 
necessary information. 


°A considerable portion of the time of subordinate judi- 
cial ofhcers is wasted (1) in routine work and (2) in the 
attempt to do different classes of work. I would suggest that 
a portion of the routine work now done by the Judge in Court 
may be conveniently entrusted to the Chief Ministerial Officer 
and that post filled by competent men. ° Under the present 
practice in the Madras High Court, such delegation to the 
Registrar is working fairly well and I do not see why items like 
re-posting of first hearing suits, adjournments on the score of 
non-service, issue of execution notices, legal representative 
notices and even orders on uncontested execution petitions 
should not be attended to by the chief ministerial ofhcer, with a 
general reservation that any matter of doubt or difhculty may 


be placed before the Judge. 


As to small cause*work, | think there is much to be said 
in favour of separating it from other classes of suits and en- 
trusting it to a separate tribunal. The Special Small Cause 
Courts recently triet in this Presidency seem to have proved 
unpopular, mainly because of their location in distant centres. 
In tke present state of rural life, a policy of conferring 
exclusive jurisdiction on village courts or panchayats seems to 
be of doubtful expediency. A return to the system of invest- 
ing Sub-Registrars with something in the nature of small cause 
jurisdiction may be tried with a maximum limit of hundred or 
evo hundred rupees to begin with. 
.. 


' 
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The suggested re-distribution of work amongst existing 
Cofirts, e. g., Transfer of Succession Certificate Proceedings, 
Probaté or Land Acquisition Proccedings from the District 
Court to the Subordinate Courts, has not much to recommend 
it. These are particularly matters that sheuld be expeditiously 
dealt with and there is even less chance of this, if they should 
bc transferred to a subordinate Court. There is a prevalent 
impression that subordinate Courts are more over-worked than ` 
District Courts, while District Judges complain that between 
Judicial work and Administrative work, they can hardly find 
time to do justice to either. The importance of proper super- 
vision over subordinate Courts can hardly be over-rated and 
I would suggest that this should be done in a larger degree by 
the High Court than is now the case. So far at any rate as 
Subordinate Judges’ Courts are concerned, I would almost com- 
pletely transfer their supervision to the High Court.” This 
will be valuable for several reasons and will incidentally serve 
to reduce in somg measure the burden of administrative, work 
cn the District Judge. 


Course of Trial, Adjournment, etc. :__The poverty, illi- 
teracy and unbusinesslike habits of the people constitute the 
most serious handjcap to the Court and to the practitioner 
alike. No amount of changes in procedure can suddenly 
remove this obstacle ; on the other hand a system of rigorous 
rules that do not make sufhcient allowance for these defects 
is bound to lead to failure of justice. It is almost the rule in 
the moftussil, that people think of collecting the necessary 
cvidence only when the case is about to be taken up for trial. 
This is why practitioners are obliged, in the conduct of cases, 
to go on in a kind of hand to mouth way, from day to day, as 
the trial proceeds ; and if any witness expected on a particular 
day disappoints them, they are in a fx. I very much doubt 
whether strict rules about adjournments or payment of day- 
costs will really improve matters. No judge who is alive to 
the realities of the situation can, with an @asy conscience, refuse 
an adjournment in certain circumstances, even tf he believes that | 
the party is to some extent to blame. Nor can he always in-, 
sist on the case being continuously proceeded with. It is such 
insistgnce or the apprehension of a refusal of an adjournment, 
that sometimes leads parties arid pleaders to let in unnecessary 
evidence, merely to make a show of continuous progress. On 
the other hand, to provide for the gontingency of possible yn- 
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readiness or breakdown, judges generally err on,the other side 
and post too many cases for each date. The resêlt is, that eyen 
cases that are ready have often to be adjourned for want of 
Ume and parties and witnesses are put to needless expense and 
trouble Again, [*have known instances in which during the 
progress of heavy suits, the presiding judge has been unable to 
_give more than half of each day for such suit. This is a 
great inconvenience to all concerned, but the judge could scarce- 
lv be blamed, when he felt himself obliged to devote the other 
half of each day to other work, lest his return for the month 
should show very poor disposal. It will greatly conduce to 
convenience and dispatch alike, 1f, as is sometimes done, the 
judge will generally have a conference with the bar, once in a 
week or so and ascertain what cases are really ready for the 
week and avoid unnecessary postings or re-postings. It 
should also be made a rule that once a witness is summoned for 
a hearing, an obligation lies on him to attend any adjourned 
hearing of.which he may receive notice from the party or the 
pleader (by registered post if necessary). This will save con- 
siderable expense to the parties and also avoid the delay inci- 
dental to the process of fresh summoning. ‘The system of 
binding over witnesses 1s not always observed in practice and it 
has the obvious disadvantage of compelling a large number of 
people to come and wait in Court indefinitely, without knowing 

cxactly whether and when they may be required. 

© 


Processes : Even under the existing procedure, there 1s 
reason to believe that the ministerial machinery is working un- 
satisfactorily and fraud and foul-play in the matter of service 
of suit notices are not uncommon. I am therefore unable to 
approve of any proposal calculated to give a considerable share 
of influence in this part of the work to the plaintiff himself. A 
direction to the process*server to report himself to the plain- 
tiff’s pleader is not likely to be of much advantage either, be- 
cause it will only mean that the pleader will direct the plaintiff 
or his men to do the*needful. I am equally opposed to the 

. utilization of the village head-man or his staft for the purpose. 
There ¿s so much of party spirit and partisanship in village 
liie that it is unsafe to rely upon the headman in such an im- 
portant matter. The rules may however be made mose di- 
rect and specific as to the duty of village officers to assist Coyrt 
peons in the matter of service. As regards witness summonses, 


the. several alternatives suggested in the questionnaire may be 
so 
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usefully tried. In connection with execution proceedings, 

thete is much ‘somplaint against the honesty of the lower mi- 

nisteriaf staff. It therefore seems desirgble to provide that as 

a rule execution warrants should be entrusted only to the higher 

or more responsible section amongst them? 


Framing of issues, Examination of parties etc.. :— The 
prevalent practice of submission of draft issues by both sides 
is to some extent responsible for the failure both of the practi- 
tioners and of the Court to perceive the true points in contro- 
versy at a sufficiently early stage so as to avoid calling unneccs- 
sary evidence. The practitioners draw up the issues more or 
less mechanically upon the pleadings and the Court rarely 
brings its mind to bear upon the matter. The parties gene- 
rally do not appear on that day and there is hardly any discus- 
sion to enable the practitioners or the Court to discriminate 
between the immaterial or unsubstantial averments in the plead- 
ings and the real points in controversy. The result of slack- 
ness at this stage is that evidence on all the issues ts unnecessari- 
lv filed or called and applications for amendment etc., are put 
in at late stages. 1 would accordingly recommend that steps 
should be taken to bring home to trial judges that it is the duty 
of the Court to see that proper issues are framed and that un- 
necessary issues are not raised. Courts should be advised to 
insist as far as possible on the attendance of parties at the set- 
tlement of issues and to exercise more regularly the powtrs con- 
ferred on them by Orders 10 and 14 of the Code. I am how- 
ever unable to agree to the proposal (Q. 33) that both parties 
should be fully examined before other witnesses are summoned. 
Tt will sometimes seriously prejudice a party to be compelled 
to disclose his evidence before the evidence on the other side 
is closed. And after all, the examination of the parties alone 
will not furnish any satisfactory basis 6n which the Court can 
decide whether the other evidence proposed to be called 1s 
really necessary or relevant. The examination of the parties 
will be useful only as a means of eliciting admissions and this !s 
otherwise provided for by the Code. 

9 

Discovery, Inspection, Admission etc. : Fhe facilities 
provided by the Code for narrowing down the points in contro- 
versy are little availed of in the muffassil. It will help to save 
much time during the trial if Courts are able to insist on a due 
obseryance of these preliminary steps before a suit is taken up 
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for trial. The eles in the cxisting system ,of taxation of 
costs is in my opinion the main cause of the present unsatisfac- 
tory state of things inthis respect. Though a certain amount 
of discretion is vested in the Court as to the award of costs, 
the prévalent systerh does not permit the Court to split up the 
cxpenditure incurred by the successful party and disallow such 
portions as might have been avoided by taking proper steps 
under the preliminary chapters. Changes in the rules of 
taxation will probably help to secure improvement in this 
direction. But I am unable to agree to the proposal that the 
Court should be given a discretionary power to limit or cut 
short ora] evidence. Even under the present law, the Court 
has got the power to disallow trrelevant questions, but it is in- 
advisable to go further and set a time limit or numerical limit. 
It is common knowledge that Courts are influenced by the 
number of persons that depose to a particular fact and it often 
happens that while a trial Court is satished as to proof of a 
fact,ethe appellate Court happens to take a different view and 
the unfortunate party suffers because his vakil in the lower 
Court, relying on the trial judge’s inclination, has not let in 
more evidence on the point. 


Affidavit -_As to the use of afhdavite, O. 19 of the Code 
is sufficiently comprehensive but its provisions are not fully 
availed of. I doubt if it will be possible or useful to extend 
its scope in contested matters. On any important point, the 
cther side may insist on the cross-examination of the deponent 
and the object of saving time may not therefore be always at- 
tained. The very fact that certain proceedings are summary, 
is all the greater reason why they should be carefully done 
and not dealt with as mere formalities. There is no doubt the 
remedy by regular suit available in such cases, but it often makes 
a world of difference to a person, whether he is successful in 
the summary enquiry or is obliged to institute a suit. One has 
also to mention that in gonnection with affidavits, the solemnity 
of the oath is not sufficiently realised by the deponent, while in 
the case of viva voce examination, the sense of having to face 
the pwblic court andthe fear of cross-examination exercise 
some restraining influence. 


Execution :__J am generally in favour of the suggestiqn in 
Q. Nos. 53, 54, 55, 56, 58, 60, and 61A., and the first part of 
99. I do not however think it expedient to omit the second 
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proviso to O. 21, R. 16. As to Q. 62, I do not see how if the 
provision as to stay in R. 26 is to be retained, it will be useful 
to prohibit interim stay. If, as proposed under Q. 54, the 
powers of the court to which a decree has 
been transferred for execution re to Be con- 
siderably enlarged, the reference in R. 26 to ‘the Court 
by which the decree was passed’ will probably be unnecessary. 


Stay of Execution : | would generally suggest that even 
after an appeal has been preferred, the power to stay execution 
of the decree appealed against should be vested only in the 
trial Court. If the matter is dealt with by the appellate 
Court, it has necessarily to act on very imperfect materials 
whereas the trial court is in a better position to know the real 
situation. Oftentimes appeals are preferred merely in the 
hope of obtaining a stay of execution and thus gaining time. I 
see nothing theorctically wrong in vesting the power of stay in 


the Trial Court (cf. O. 45, R. 13). . 


Appeal and Reviston : | regret to say that the right of 
appeal and of revision is sometimes abused and frivolous ap- 
peals are not uncommon. But I must add that the fault is not al- 
together that of the ytigant. The uncertainty of the law, the con- 
flict of decisions, and the several other factors which go to make 
the result of a litigation a matter of chance, combine to pro- 
mote the litigious spirit. On the other hand I may mention 
that the late Sir Bhashyam Iyengar used to feel that in the pre- 
sent condition of our judiciary the rule of finality of findings of 
fact in second appeals is productive of hardship and that at 
least in cases in which the decision of the First Court has been 
reversed by the lower appellate Court, questions of fact also 
should be open for discussion in Second Appeals. Again, the 
power of revision is important, not mérely as an actual cor- 
rective but as a factor present to the minds of subordinate 
Courts when dealing with non-appealaple matters. I would 
however make the following suggestion :— 


In money claims not exceeding Rs. 200 or Rs. 250, there 
should be no right of revision in the present form. A Itmited 
power of revision may however be conferred on District Courts 
in respect of Small Cause Suits that may be tried by a Sub-Re. 
gistrar or such other ofhfcer. As regards Second Appeals, it 
may be hard to raise the appealable minimum to Rs. 1,0Q0 in 
money suits or insist on a deposit of» the decree amount as. A 


E . 
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corfdition precedent. In suits relating to immoveable proper- 
ty, which constitute a very large proportion of our litigation, 
the test of pecuniary valuation is altégether misleating. I 
think it may be useful to insist that every Second Appeal should 
be aceompanied bwa certificate of the vakil or counsel concern- 
ed that in his 6pinion it raises a question properly open in a 
second Appeal. I have no reasorf to doubt that such a res- 
ponsibility if cast on the bar will be faithfully discharged. As 
regards Lettets Patent Appeals, it was probably right to deny 
them in small cause revisions but there are other ımportant 
matters coming up in revision under S. 115 C. P. Code and 
S. 107 of the Government of India Act and it is therefore not 
desirable to exclude the right of appeal under the Letters 
Patent in all Revision matters. Nor does it seem expedient 
to provide that all interlocutory orders should be attacked only 
on appeal from the final decree. This is likely to lead to un- 
necessary expense and waste of public time. I would therefore 
suggest that in Revision Proceedings (other than under the 
Small Cause Courts Act Ja right of appeai under the Lettets 
Patent should be allowed with the limitation that the Judge 
who heard the case should certify that it is a fit case for such 
appeal. Such a restriction is working satisfactorily enough 
in the Provincial Insolvency Act (not to speak of Privy Coun- 
cil Appeals) and may be usefully tried. 


Summary Procedure : | am inclined to think that the ex- 
tension of summary procedure in the mofussil, in cases of ligui- 
dated claims for money may be tried in the case of select ofhcers 
or in the case of claims up to a particular limit. 


Mortgage Suits :__I am not in favour of the suggestion 
in QO. 15 of conferring upon Small Cause Courts, jurisdiction 
to deal with mortgage cases, even if they be simple. For 
one thing, it will require the creation of sufficient machinery 
for execution purposes ; and if it 1s proposed to get this done 
by the regular Courts, I see little purpose in the change. But 
even apart from this, the suggestion is open to other objections. 
The glaim involved in the mortgage sued on may be simple, 
but, as a mortgage suit, it may involve the consideration of 
claims of other persons such as puisne mortgagees or prior 
mortgagees, and the Small Cause Court 1s hardly the proper tri- 
bunal to deal with such matters. This suggestion is also dif- 
gult to reconcile with the idea underlying Question No, 66. 
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I can appreciate the desire to make execution sales in mortgage 
siut$ as clear aa possible ; but | am sorry to say that it does 
not seent possible of éasy attainment. Of course the provi- 
sions of S. 73 and O. 34, Rr. 12 and 13 of the Civil Procedure 
Code aim at the same result and whereve» there is scope for 
their application, Courts may reasonably try to act accordingly. 
But to say that a puisne ‘mortgagee, for instance, suing for a 
tew hundred rupees, should make a search of the register for 
encumbrances for, it may be, 50 years prior tô his mortgage 
and make all the persons concerned in the property during such 
period parties to his suit and have all outstanding questions 
between them determined in that suit, seems to me far from 
expedient or practicable. Under S. 85 of the Transfer of 
Property Act (as it formerly stood) Courts took a very strict 
view as to the plaintiff's duty in mortgage suits, as regards the 
adding of parties, and yet it does not seem to have improved 
matters. Similarly the suggestion in cl. (d) of Question 66 
is unworkable as regards absent parties. If the sale proceeds 
are paid over to some claimants and another claimant should 
afterwards turn up, there will be little use in referring him to 
the persons who have already drawn the money. ‘They might 
have spent it or ceased to be solvent. 

The last query,in Question No. 66 really raises a larger 
issue, namely, as to the true category of what is described in 
the Transfer of Property Act, as a simple mortgage. The dis- 
tinction between a simple mortgage and a charge has been by no 
means easy to draw, but if such a category of mortgages ıs 
to be kept on, it may be preferable to retain the present pro- 
cedure. Otherwise, it will certainly be more convenient in all 
cases where only a sale is sought to pass only one decree and 
abolish the distinction between preliminary and final decrees. 
So far as the personal liability for any balance may have to be 
enforced, there is no particular reason? why the matter should 
not be dealt with in execution itself. 


Limitation :.- | believe it is now fairly time to abolish 
the 60 years’ rule of limitation. In the case of Government, 
a 30 years’ rule as in the case of local bodies seems, fairly 
suficient. As regards suits for foreclosure or sale or redemp- 
tion Iewould substitute a 12 years’ period or perhaps 20. The 
provisions relating to acknowledgment, part-payment, etc., will 
serve to give all further extension that may reasonably be re- 


quired. The case of Trust properties has long been the sub- 
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ject of trouble and difference of opinion. I wguld suggst that 
they be removed from Art. 134 and a special provision made 
similar to Art. 141, enacting that in°all cases of improper 
alienation of trust property, limitation will begin to run only 
from the time of the successor of the alienating trustee. It 
should be made clear that this applies not only to trustees in 
the strict sense but also to heads of ‘mutts, shebaits, etc. 


Substantite Law: | am not here recommending any 
changes in the substantive law as I think that such proposals 
should be considered on their own merits and not in their 
bearing on procedure. But 1 would suggest in the present 
connection the introduction of a procedure by way of origina- 
ting summons to consider and decide upon the prima facte pro- 
priety of proposed alienations by limited owners or persons with 
qualiffed powers. At the outset I would make it only per- 
missive but the resort to it can be made fairly certain (at the 
instance of the intending transferee) if the law is changd so 
as to cast on the subsequent plaintiff the onus of displacing the 
presumption of validity arising from the Courts sanction. 
This will help considerably to reduce speculative litigation by 
reversioners, minors, junior members in joint families or 
tarwads, trustees or matadhipathis, etc. 


f e 
PART IX. | THE MADRAS LAW JOURNAL. 33 


0 
CIVIL JUSTICE COMMITTEE, 1924. 
9 





” QUESTIONNAIRE. 


(Please make a careful selectton from these questions.) 
eo o 


1. What do you think is the period reasonably required, kawing regard to 
“the habits and customs of the people of your province, for the disposal of the 
following classes of civil proceedings :— 


d. (1) High Courts. 


Original suits : (a) commercial, (b) others. 
First appeals. 

Second appeals, 

Miscellaneous appeals. 


(32) District and Sub Courts. 


Original suits: (a) Title, (b) Money. 
Regular appeals ; Civil Miscellaneous appeals against orders. 
Small causes. ° 


(222) District Munsiffs Courts. 
Original suits: (a) Title, (b) Money, (c) Rent, (d) Others 
Small causes. 
B. (1) Claim proceedings in execution in District Courts, Sub-Courta and 
District Munsiffy Courts. 
C. Suits in the Presidency Small Cause Courts, suits in the City Civil Court, 
Madras, and execution proceedings in these Courts, 

a. Does the period actually taken now for the disposal of those pro- 
ceedings exceed what you consider to be the reasonable limit in many cases? If 
su, what do you consider to be the main causes of the delay? eè 

3. Apart from any addition to the existing cadre of judicial officers, or 
the opening of temporary courts, what remedies would you suggest for shortening 
the period during which civil proceedings are now pending ? 

4. Do you think it is necessary to alter the present method of recruitment 
of the different grades of judicial officers, namely, District Munsiffs, Sub-Judges. 
District Judges and High Court Judges for the purpose of speeding up proceed- 
ings? If so, how would you change the present rules? 

5. Do you think any special training is necessary for District Munsiffs ? 
If so what sort of training would you suggest ? 

6. Is justice impeded by the too frequent transfer of judicial officers from 
onc district to another ? e . 

7. How would you prescribe a standard of efficiency for an officer as 
regards amount of work done? What steps would you suggest to insure its 9 
attainment ? . ° 

8, Is the present delay partly due to the concentration of many civil courts 
in one place, and the consequent waiting for members of the legal profession ? 

9. Do you think any change in the jurisdiction of the several classes of 
Burts working at present will lead to more speedy and less costly justice ? 

10. Would you enhance the jurisdiction of the District Munsiffs fn ygur 
provinte in original suits and small causes ; "jf so, to what extent ? ee 


è 
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11. Would you give special enhanced jurisdiction to selected District 
Munsiffs, and, if 30, to what extent ? : 9 . 


12, Do you think it is necessary to relieve the District Judge of mis- 
cellaneous work, (a) judicial, (b) administrative, which he is now doing, to 
give hin? more time to attend to important work ? What is the kind of mis 
cellaneous work which you would thus transfer from the District Judge and 
to whom ? í 


13. Would the investing of Sub-Judges and District Munsiffs with juris- 
diction to try probage and succession certificate proceedings and land acquisition 
proceedings be acceptable to the public? Would you invest all such officers 
with such powers, or only selected officers ? 


14. Would you confer exclustve jurisdiction on village courts and pancha- 
vats ? What is your experience and opinion of the work done by such courts ? 
Up to what extent and in what class of cases should such exclusive jurisdiction 
be given ? 

15. Would you restrict the scope of section 19 of the Presidency and Sche- 
dule (22 of the Provincial Small Cause Courts Act and give Small Cause 
Courts jurisdiction over some and what classes of suits excluded from their 
jurisdiction at present? Is there any objection to suits to enforce simple 
mortgages by the sale of the mortgaged property as also suits relating to partner- 
ship with small capital being dealt with by these courts ? 


16. (a) Do you consider that summary procedure as contemplated by 
section 128 (2) (f), C. P. C. could be introduced in the lower courts, and, 
if so, with what limitations ? 


(b) Would it be desirable (in Bengal and Bebar) to include suits 
fo: rent on a registered Kabulyat or where there has been a previous decree esta- 
blishing the relationship and the rate of rent ? 


17. Would the investing of Sub-Registrars with jurisdiction to try certain 
classes of cass which ‘are not contested make for speedy and less costly 
justice? If so, what would you suggest as to the limits of that jurisdiction ? 


18. Do you think that at present the right to appeal is granted in too 
many cases? If so, in what classes of cases would you curtail it ? 

19 (a). As regards the High Court, do you think the curtailment of the 
right of appeal under letters patent from the judgment of a single Judge is 
necessary, and, if so, in what cases if any would you curtail it ? 


(b) What do you thidk of the suggestion that in revisions and appeals 
from the moffusil of the value of Rs 1,000 and under, no L. P. A., should be 
allowed ? 

~20. Are very many drivolous second appeals filed in the High Court of 
your province? If so, how would you prevent it? What do you think of 
the suggestion that in suits for property worth (a) Rs. 1,000 and less or (b) 
R» 500 hnd less or (c) Rs, 250 and less, no second appeal should be allowed, 
whatever the class of the suit ? 

21. Would you agree to the suggestion that the appellant should be com- 
pelled to deposit in full the decretal amount before the second appeal is allowed 
to be filed ? ” 

22. Is the power given under Order 41, Rule II, duly and systematically 
exegcised ? If not, what would you suggest to ensure this ? e 
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23. Is the right of application in revision to the High Court much Abused, 
and, if so, how woul you curtail it? Would you accept the suggestion (1) 
that in aases of revision upder the Provincial Small Cause Courts Act, the de- 
cretal amount should be deposited in Court befove a revision petition can be 
presented, and (2) that no revision petition under section 115 should lie against 
such interlocutory orders as can be attacked in an afpeal against thé decree in 
the suit. 

24. In what ways would? you change the present procedure as regards the 
trial of original and small cause suits, with a view to make justice more speedy 


and economical ? ö 


25. At present much time is taken after a suit is filed, in serving the de- 
fendants who are either absent or wilfully avoid service, when the process-server 
goes to serve the defendants summons. What would you suggest as a remedy for 
this ? Would the application of the procedure under S. 106 of the Transfer of 
property Act to civil suits be desirable ? 


26. Does the usual form of plaints in vour province differ materially from 
the English writ and statement of claim? If so, would you insist on the latte: 
form being used in all cases? Are the forms of plaints given in Civil Pro- 
cedure Code adhered to generally. If not, what penalty would you suggest for 
non-adherence thereto ? 


27. Are the provisions of the Civil Procedure Code in Orders YI! and 
VITI as regards pleadings neglected much in your province ? 


28. Would the more extensive use of the post office for the service of 
wotices and summonses be effective ? Can the village officials of the village 
where the party to be served is living, be used for purposes of serving process 
and, if so, with what precautions would you use them ? 


29. Would a rule%be advisable requiring parties to give a registered ad- 
diess service at which should be deemed to be good service for all purposes of 
the suit and execution ? 


zo. What do you think of the suggestion that process-server should always 
report himself to the pleader of the party on whose behalf he is taking out a 
process for service, so that the pleader or the party may assist him in finding 
out the person to be served and prevent waste of time. 


31. What provisions would you suggest to ensure the better framing of 
issues ? 


32. Are the provisions of Orders X, XI and XII C. P. C. as regards the 
examination of the parties, discovery and admission of documents, neglected 
in your province ? If so, what is the reason for such neglect? What would 
you suggest as the remedy ? 

33. Would the examination of both the plaintiff and the defendant, not 
merely with a view to ascertaining what the points in controversy are at the 
first hearing, but as part of the trial at the beginning of it, before any witnesses 
are examined, tend to minimise the calling in of irrelevant evidence and of wit-° 
nesses unnecessarily ? Would you agree to the suggestion that it is*only afte? 
the examination of the parties in that form, that any steps for the summoning of 
Witnesses should be taken? 


34. Is the provision in Order 16, Rule 16, clause (1) strictly enforced in 
Sour province? If not, what steps would you suggest to put down the system 
of issuing summonses to witnesses again and again for the several hearings with 


the censequent delay due to non-service? ° 
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33. Is much aaa and avoidable oral evidence let in in the courts 
of your province? What would you suggest to preverft th "calling of several 
witnésses who ultimately prove nothing ? Can you guggest any meansby which 
the court can contro! the citing of a large number of witnesses and examination 
of them ? 


36. ‘What is your opinion on the suggestion that in all cases where there 
is no appeal (except small causes) such as enquiries into claims, succession certi- 
ficate proceedings, proceedings for removing an’ obstruction to delivery of pro- 
perty, as also in ex parte proceedings, afftdaevtts, should be the primary mode of 
proof, and no oral evidence should be allowed, except with the special leave of 
the court on pre-payment of special costs ? 


37. What do you think of the suggestion that courts should have discretion 
to fix a time-limit for the examination and cross-examination of witnesses ? 


38. Would you extend the application of Order 37, C. P. C. and, if so, to 
what classes of cases ? 

39. Could the principle of representative suits be made of wider applica- 
tion and are any steps necessary to ensure that this form of suit is insisted on 
in proper cases ? How would you deal with the case of (a) Mitakshara fami- 
lies, (b) other co-owners, (c) Malabar tarward ? 


40. Is it possible and desirable to throw the duty on a legal representative 
to comé forward and request the court to add him as a party, on pain of 
his being bound by the decree, in case he was aware of the proceedings? If 
ao, what would you suggest, as the most practical way of doing this? 


41. Is much delay caused in the courts of your province by the difficulty 
of appointing a proper guardian ad litem for minor parties? If so, what 
would you suggest to remedy the defect ? What do you think of the suggestior 
that instead of successive petitions being filed, as each proposed guardian re- 
fuses to act, the plaintiff should be made to name all the possible guardians in 
one petition and notice should be ordered to go to them simultaneously and the 
Court should appoint at the hearing of the petition the one best fitted to safe. 
guard the interest of the minor ? 

42. How far is the practice of granting ex parte injunctions and orders 
taken undue advantage of in your province ? How would you check it ? 

43. Are judgments of the courts in your province unduly long in any ap- 
preciable number of cases and does such length interfere with the speedy des- 
patch of business? If so, what would you suggest to shorten them ? 

44. Are points of law going to the root of the claim or defence usually 
disposed of before taking evid@nce in your province ? 

45. Are dates for original and adjourned hearing fixed by judges them 
selves in your province? If not, has it led to delay in disposal ? If so, how 
would you check this irregularity ? 

46. Are pleaders usually consulted by the Courts in fixing the time required 

e for examination of witnesses and arguments? If not, has it led to any delay 
ein disposal? What sort of rule would you frame to ensure such consultation ? 

47. Are trials in your province unduly delayed by the examination of wit- 
nesses on commission ? How would you control the length of such examination ? 
Would you add to the powers of commissioners ? Would you insist on Written 
interrogatories except by special leave of the judge ? ° o 


48. Will the insistence on written applications supported by affidavits 
(ap a rule) for adjournments, be of effect in speeding up work ? Is the amount 
° @ 
@ 
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of day costs which can be allowed under the Rules on applications for adjourn- 
ments in your prowncé sufficient to prevent frivolous applications for adjourn- 
ments ? o è 

49. Are suits not tried continuously day by dhy in the moffusil courts in 
your province in a large number of cases? If so ,what do you think is the 
reason for such omission? How would you enforce "such a rule ? 
ji 50. Does the High Court exercise sufficient supervision over District Judges 
to ensure pioper inspection by fhe District Judge of the lower courts ? 

51. Would a system of giving special expedition to commerctal sutts be of 
value in the subordinate courts of your province ? If so, evhat method would 
you suggest ? 

52. What amendments would you suggest in the procedure for obtaining 
execution of the different classes of decrees ? 

What is your opinion on the following :— 

53. Extension of the principle of section 21, Civil Procedure Code, to 
proceedings in execution. 

54. Investing of courts to which a decree is transferred for execution, with 
the powers which a court which passed the decree has, as to adding of legal 
representatives, 1ecognition of assignments of the decree, transfer for execution 
and similar matters, 

55. So modify the language of section 47 as to include proceedings taken 
by a stranger purchaser at a court sale to obtain delivery of the property which 
he has purchased. 

56. (a) Curtailing the period given in section 48, C. P. C. for the execu- 
tion of money decrees to six years, (b) altering Art. 182 of the Limitation Act 
by substituting one year for three years therein, (c) altering of the starting 
point from the date of the last application to the date of the last order on the 
last application. What do you think of the suggestion that it shall not be 
necessary for a decree-holder to apply every thiee years or one year, and that 
he should be allowed to execute the decree at any time he finds it convenient to 
do so, provided he does not exceed the 6 or 12 years’ limit. À 


57. Altering section 66 of the Civil Procedure Code so as to prevent any 
party to the suit in execution of which sale took place from saying that the ap- 
parent purchaser is not the real purchaser and any one except the bona fide 
creditor of the real purchaser from setting up such a plea whether he is plaintif 
or defendant, or is one who claims under either. 


58. Altering Order 21, Rules 1 and 2, in such a manner as to restrict 
pleas of payment out of court, to payments through post office or a regtstered 
bank or the vakil of the party to whom the payment is made or in the presence 
of the Sub-Registrar. 

59. Allowing the transferee of a decree on filing an afhdivit by the trans- 
feror to the fact of the transfer to have execution as ¢hough he were the original 
decree-holder pending issue of a notice to the transferor. Is there any objec- 
tion to the second proviso to Rule 16 of Order 21 being deleted or modified ? 

60. Is there any objection to the deletion of Order 21, Rule 21 afNogether ?* 

61. (a) Is a special notice under Order 21, Rule 22, necessary? Can it 


not beymade part of the notice of the execution petition in which the substantial 
1elief is asked for ? ° 


d (b) Is there any objection to the deletion of Order 21, Rule 22 altogether? 
62. In Order 21, Rule 26, will a provision that there shall be no*inteyim 
stay ih the case of money decrees work hardship? Would you agree that in 


F ° . 
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the case of money decrees, the proviso of Order 21, Rule 26 should be modifed 
so as to give a greater discretion to the court? j e 

63. Is there any necessity for special notices in the differentestage’ of 
execution proceedings in the*case of money decrees sought to be executed by the 
sale of immoveable properties? Will it not be enough, as in the cage of suits, 
if the judgment debtors fre given one notice at the beginning of the execution 
proceedings, and it is ordered that they should be called to be present tn court 
at all subsequent stages in respect of that executi6n petition, (¢. g., for settling of 
the proclamation, fixing of the sale, grant of permission to the decree-holder to 
bid) ? ° 

64. Would you be in favour oí a rule that in all cases the judgment- 
debtor should be served with a copy of the proclamation of sale? Is there 
any reason why writs of attachment and sale proclamation should not issue 
simultaneously in all suits? Can it be made a rule that notice of execution 
petition may be served on the vakil who appeared for the judgment-debtor 
in the suit and that that will be sufficient service? Can it be made a rule 
that refusal by the vakil to receive such notice is tantamount to refusal by the 
party ? 

65. “Would you approve in your province of the system of the execution of 
arrest warrants by village officials, such as the village headman, or the village 
accountant ? 

66.” What suggestions would you make for so altering the present proce- 
dure as regards mortgage suits as to make the sale in execution of a mortgage 
cecree clothe the purchaser with a right to the property free from future litigation 
at much as possible? What is your opinion on the following suggestions — 

(a) that with the plaint, the plaintiff should file an encumbrance certifi- 
cate in respect of the property mortgaged’ for the period for which 
auch certificate is available in the Regisfration offices. 

(b) that the persons whose names appear in such encumbrance certi- 
ficates or their legal representatives should as a rule, be made 

” parties to such a suit and that the failure to do so should make 
the suit liable to dismissal for non-joinder of parties ? 

(c) that all parties to the suit should be allowed to plead their rights 

to the mortgaged property, and that such rights should be finally 
determined in that suit, at all events, if ihe plaintiff so desires. 

(d) that all sales in execution of mortgage decrees shall be free of all 
encumbrances, and that the rights of puisne and prior encumbrancers 
should attach only to the money in court. 

(e) Is too much time érequently granted by the preliminary decree in 
mortgage suits for payment? Is any time necessary ? 

In simple mortgage suits is there any necessity for a final decree ? Is it 
necessary to have a separate personal decree where the security has been ex- 
hausted ? j 
ji 67. Is much avoidable delay caused in the disposal of execution proceed- 
ings by frequent orders staying such proceedings made by the appellate courts 
in your province? What would you suggest to prevent such orders being 
asked for and made? Would you invest the appellate courts with jurisdiction 
to award exemplary compensation in cases in which they are satisfied that they 
have been asked for on insufficient giounds ; if so, what is the nature of the 
compensation which you would awaid ° 

9 Oe e Would you curtail the power of co-ordinate or inferior courts to grant 
injupgtions to stay execution of other courts’ money decrees by imposing re- 
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strictions and terms—such as that the money decreed should be deposited *or 
security to the satisfactio of the court which is executing the decree should 
be giveh ? à i ö 

69. Does the present law as to insolvency stand"in the way of a decree- 
holder getting the fruits of the decree speedily ? If so, in what way does 
it hamper ? Is there any avoidable delay in the disposalof insolvency petitions 
und realization of assets by receivers in your province ? Would the devolution 
of the exclusive jurisdiction which a District Judge has in some cases under 
the present act make for speed in such matters? What kind of devolution 
and on whom, would you suggest ? r 


70. Ale execution proceedings in your province fieguently delayed by 
absconding judgment-debtors? What iule would you suggest to prevent it ? 
Does the provision for arrest or attachment before judgment in the present code 
operate effectively to prevent such delay ? 


71. What provisions of the Law of Evidence now operate to protract trials 
unduly ? What is yout opinion on the following suggestions :— 


72. As regards mortgage suits, is it necessary to retain the provision that 
the plaintiff suing on it, must call an attesting witness, if available > Gannot 
the provision be so changed as to make every document of mortgage, presumably 
valid, and make the person who disputes its validity prove his case ? 


73. As regards secondary evidence, is it not desirable to allow the patties 
( consent to secondary evidence being given in any form, even as regards 
public documents, for example, papers printed by the High Court in a previous 
litigation ? How much time is taken by insisting on what are called “ certified 
copies ?” 

74. In what cases do you consider that the Law of Limitation might be 
made more stringent ? a 


75. What changes in the substantive law of the country would you suggest 
fo: the purpose of speedy tiial of suits, or speedy settlement of claims and 
speedy realization of the fruits of his decree by a bona fide decree-holder ? 

76. Would you agree that all future partitions of 1mmoveable property 
should be evidenced by a registered document ? 


77, What is your opinion upon a similar provision in the case of partner 
ships started with a capital of one hundred rupees and more, and as to the 
cempulsory registration of all contractual partnerships ? 


78. Do you agree that the doctrine of “part performance” practically 
regatives the provisions of the Transfer of Property Act as to creation of titles 
in immoveable property and should not be allowed scope in this country, but 
that every transaction relating to immoveable property in which rights of the 
value of one hundred tupees and more are created and to which at present 
section 17 of the Registration Act would apply if Yherg ts a document, should 
be entered into only by a registered instrument ? 

79, That the discharge of obligations created by registered document should 
be valid only if there is a registered document to evidence it? (TRe cust 
of the registration may be made uniform—say one rupee—as in the case of the 
value of gtamps for a receipt, whatever the value of the obligation.) 


80. That no court should entertain a ‘plea that any party executed a docu- 
ment, unless it is registered, in the case of persons who cannot sign their names ? 
What limitations would you suggest to such a rule in case you accept the 

© 


general Broposition ? ax 
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e 81. What is your opinion on the system of allowing a person who is a 
party to a document or a transaction to say that a document executed ey him 
is a sham and was never intended to be acted ypon; that the apparedt owner 
of property in whose name the title deeds stand, is not the real owner? Will 
the enactment of a rule that no party to a transaction shall be allowed to 
pleadethat it is benamt, assist in the realization of the fruits of a decree speedily 
and prevent unnecessary claimants ? 

82. Do you think frivolous suits can be put down by enhancing the rate 
of court fees in suitable cases, and if so, what suggestions would you make or 
this matter ? 

83. Is it necessary to retain the provision in the case of mortgage docu- 
ments that they should be attested, and is there any justification for making a 
difference between them and sale deeds and leases of equal value ? 


84. What suggestions would you make to prevent champerty and mainte- 
nance in India ? 


85. Would you give the court powers to refer to referees any class of 
cases, and if so what? 

86. Has the multiplication of law reports interfered with speedy justice 7 
Whats would you suggest to minimise their number ? 

87. Do you think that codification of law to a larger extent than heretofore 
would help to make justice speedy and economical ? If so what branches of 
lawetvould you suggest for immediate codification ? 


SUMMARY OF ENGLISH CASES. 


New YORK LIFE INSURANCE COMPANY v. PUBLIC 
TRUSTEE, (1924) 1 Ch. 15. 


Chose in action__Locality of__Simple contract debts__ 
Company__Residence. 


Strictly speaking choses in action havé no locality but for 
some purposes of the law it is necessary to assign to them a 
locality. Thus judgment-debts are assets when the judgment 
is recorded ; leases where the land lies, specialty debts where 
the instrument happens to be. A simple contract debt is 
situated in the country where the debtor is for the time being 
residing, even though the debt be expressly payable in another 
country. Where the debtor is a company, it resides in the 
place where its administrative business is carried on. 


REYROLDS v. SHIPPING FEDERATION, LIMITED, (1924) 1 
Ch. 28. 


& 
Consptracy__A greement among employers to employ,only 
members of particular union__A ction if maintainable by person 
who ts refused employment. 
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The shipowners in a certain country entered into an agtee- 
mert with a cegtain trade union that they would employ no 
one who'was not a mefhber of the union. An employee, who 
bad been offered a job and was fit for the same, was ultimately 
rejected as he was not a member of the unon. In an‘*action 
for conspiracy, held as the agreement or combination was not 
against a particular individual but merely operated to exclude 
such individuals as might not from time to time satisfy a quall- 
fication which was within the reach of any one who desired 
employment, and the motive was not a malicious desire to in- 
flict a loss on any individual or class of individuals but a desire 
te advance the business interests of employed alike by means 
of collective bargaining and control, an action would not lie. 
Moghul Steamship Co. v. Mc Gregor, Gow and Co., (1892) 
A. C. 25 followed. 


PERFORMING RIGHT SOCIETY, LTD. v. CIRYL THEATRICAL 
© 
SYNDICATE, LTD., (1924) 1 K. B. 1. 


Copyright_Infringement of musical work Company 
licensee of theatre Managing Director__Ltability of —Autho- 
rizing performance_What amounts to. 


A company took the lease of a theatre. Its managing 
director who had been licensed to stage plays entered into an 
agreement with the Company under which an orchestra was 
to be engaged by the latter to provide music during the perfor- 
mance. In his absence abroad and without his knowledge the 
band infringed the musical copyright of the plaintiffs 1 in certain 
works for which an action was brought against the managing 
director, in his personal capacity, as apart from the Company. 


Held, he had not infringed the a of the plaintiffs 
and would not be liable. 

Per Bankes, L. J.: The musicians being the servants 
of the Company cannot be said to haye been authorized by 
the director to perform the musical work$ nor could be said 
to have permitted the use of the theatre for such performance. 


Per Scrutton, L. J. -_The question is one of the JiSbility 
for infringement by a person not actually taking part in the 
performance but only more or less interested in it. The ob- 
vipus remedy would be to sue the performers who infringe 
the copyright. [n law, a man cannot be said to permit a per- 
formance if he cannot control it ; nor can he be said to permit 
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the"use of a place for performance, if he does not know the 


work is being performed. a : 


Per Atkin, L. J. — Prima facie a managing director 
is not liable for tortious acts done by servants of the Company 
unless he himself i$ privy to the acts by ordering or procuring 
them to be done. 


STOCKHAM v. EASTON, (1924) 1 K. B. 52. 


Landlord and tenant Dwelling house__Alterations in 
house First floor not materially altered but tmproved__Les- 
see tf can claim apportionment. 


A dwelling house which had been originally let as a whole 
was afterwards altered structurally and substantially at an enor- 
mous €xpense by the landlord in order to facilitate its being let 
out separately to various tenants and the identity of the house 
was destroyed. One particular floor was not altered structurally 
but improvements were made adding to the comfort and con- 
venience of the lodgers. [he tenant applied for the appor- 
tionment of the rent on the basis of what the house fetched 
when it was let out as a whole in order to determine the stand- 
ard rent. Held, as the dwelling house taken as a whole had been 
so materially altered as to lose its identity, the tenant of the 
first floor was not entitled to the relief claimed. ‘The policy 
of the Increase of Rent and Mortgage Interest (Restrictions) 
Act of 1920 was to encourage landlords and not to hamper 
them in adding to the number of dwelling houses. 


BADMAN BROTHERS v. [THE KING, (1924) 1 K. B. 64. 


Petition of Right _dmendment — Powers of Court — 
Limits, ii 

A Court in England has got power to allow an amendment 
in a Petition of Right provided it does not substantially alter 
the cause of action. ° 


Per Bankes, L.J.: The amendment of the petition in 
such # way as substantially to deprive the Crown of the right 
to refuse the fiat, such as an amendment which introduced an 
entirely fresh cause of action 1m respect of which the Crown had 
never an opportunity of considering whether it would gsaat 
a fiat or not, would be inconsistent with the Petitions of Right 
Act, 1860, and therefore not permissible. è 
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Per Atkin, L. J.: The test in every case would be*:_— 
Is the Court satished by the representatives of the Crown 
that there is no reasohable probability that if the petition as 
amended had been presented in the first instance the hat would 
not have been granted ? [here ts no authority to suppdrt the 
view that the power of amendment is limited to amendments 
of the Crown’s answer. 


TENERIA MODERNA FRANCO EEPANDLA v. NEW ZEA- 
JAND INSURANCE COMPANY, (1924) 1 K. B. 79. 


Insurance__Marine_A fidavit of ship's papers__Order 
jor discovery. Form of. 


In an action based on a marine insurance policy, the under- 
writers are entitled to a much wider discovery than are°other 
litigants in an ordinary commercial case. They can require 
the production not only of documents in the possession of.per- 
sons interested in the insurance, but all material documents 
irrespective of whether they are in the possession of interested 
persons or not. If the plaintiff satisfies the Court that he has 
made all reasonable endeavours to get the papers from a per- 
son over whom he has no control but has been unable to get 
them, the Court will usually dispense with their production. 


WILDRIDGE v. ASHTON, (1924) 1 K. B. 92. 
A dulteration__Milk_Samples how to be taken. 


An Inspector of Nuisances took samples from three big 
vessels containing milk sent by the same consignor to the same 
consignee and after analysing the same preferred one informa- 
tion based on the average result of the analysis of the three 
samples. Expert evidence was let in that the result would 
have been the same if all the milk had been mixed together 
and a sample analysed. ° 

Held, the method adopted in taking the samples was not 
only the most convenient one, but quite legal and proceedings 
could be taken on the basis of the information. 


d 
, GRIFFITHS v. STUDEBAKERS, LYD., (1924) 1 K. B. 102. 


Motor car Licence —Contravention of terms of — 
Maste? how far liable for acts of sefvant. Fii 
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“ Under certain Regulations framed for regulating traffic 
along the roads, a limited trade licence was igsued to the; res- 
pondents according to which a motor car used by them was not 
to contain more than two persons in addition to the driver. 
Withdut the knowledge of the respondents and contrary to 
their express directions, one of their servants drove a car con; 
taining more than the fixed number of persons. Held, failure 
to observe the conditions imposed by the licence rendered the 
owners liable to the penalty thereunder. Neither the fact 
that they had taken precautions to prevent a breach of the 
Regulations ncr the fact that the act was done by their servant 
contrary to orders affected their liability. 


PERLAK PETROLEUM MAATSCHAPPIT v. DEEN, (1924) 
1K. B. 111. 


Interrogatories__Question of foreign law When allowed 
—Practice. 


Questions of foreign law are treated in English Courts 
as questions of fact, but the only evidence which 1s admissible 
to prove it is that of experts skilled in such law. [Ít is not 
cnough to show the man in fact knows the law or the point ; 
he must be one who from his training emay be expected to 
know the law. When an interrogatory is sought to be served 
on the defendant on a question of Dutch Law, the plaintiti 
must first establish that the person interrogated is a competent 
witness. 


QUEEN’sS CLUB GARDENS ESTATES, LIMITED v. BIGNELL. 
(1924) 1 K. B. 117. 


Landlord and tenant Weekly tenancy Notice to quit — 
Duration of notice +F hen to expire — Possession if can be re- 
quired “on or before” a certain date. 


A weekly tenancy, commenced on a Saturday and a notice 
tu quit was served’ on a Friday “ for the termination of the 
tenancy one week from Monday next, on or before which 
vacar possession is required.” Held, the notice to quit was 
invalid. 

Per Lush, J. : Quaere, : Whether a notice to quit can 
be said to be valid if the landlord mentions a specific date for 
the termination of the tenancy and adds that “ on or before ” 
that date possession willebe required ? è 
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In the cage of a weekly tenancy, a week's notice to ‘quit 

is what is valid ig law. In all periodic tenancies, whether they 

be yearly, quarterly, monthly or weekly, the notice to quit 

must expire at the ned of the current period and not in the 
middle of it. Case-law discussed. 





RUSSEL v. RUSSEL, (1924) P. 1. 


Evidence —Divorce —Adultry of wife _-_Husbana’s denial 
af intercourse__Ilf admissible —Legitimacy proceedings__Dif- 
jerence. 

The husband in a petition for divorce alleged as the 
ground the adultery of his wife, resulting in the birth of a 
child. He gave evidence that at the time when conception 
was normally possible, he occupied the same bed with her, but 
neither then nor at any time when the child would possibly 
kave been conceived had he sexual connection with her. Held. 
the question at issue being one of adultery, his evidence was 
relevant to the issue and perfectly admissible. On a question 
of legitimacy, the matter might stand on a different footing. 
The objection to admissibility on the ground of morality, 
decency and public policy considered and commented on. 





JACKSON v. JACKSON, (1924) P. 19. 
Husband and wife. Desertion What amounts to. 


Refusing sexual intercourse Effect. 


Where a husband and wife live under the same roof, the 
mere fact that the former refuses or abstains from sexual 
intercourse with the other does not amount in law to desertion. 
An exhaustive definition of what amounts to desertion is im- 
possible ; abandonment amounts to it; so also if one causes 
the other to live separate and apart. 


Case-law on the subject discussed. 





JOTTINGS AND CUTTINGS. è 


The Liability of Motor-car Owners : The question 
whether the owner of a motor-cay who allows a friend to drive 
him. is liable for injuries sustained by a third person through 
the negligence of the friend was answered by Mr. Justice Acton 
in Pratt v. Patrick (December, 21) m the affirmative, and the 

G 
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decision, though novel in this particular form ig amply — 
by authority. Nearly a century ago, ina gcase where” A., 

having borrowed a horse and chaise, went for a drive accom- 
panied by B., to whom he handed the reins, and through negli- 
gent driving, ‘the chaise collided with an omnibus, the Court of 
Exchequer held [Wheatley v. Patrick, (1831) 6 L. J. (N. S.) 
19 3) that A. was responsible as for his own negligence. The 
point was taken that B. was not A.’s servant, but it was enough, 
said Lord Abinger, that A. was in possession of the chaise, 
that he hat actual control, and that he permitted B. to drive. 
This decision was followed by the Judicial Committee in 
Samson v. Aitchison [(1912) A. C. 844], where it was held 
that if the owner of a vehicle who is in occupation of it allows 
another person to drive, he is liable as principal for the damage 
caused by negligent driving, in the absence of evidence that he 
has abandoned his right of control by contract or otherwise. 
Sc long as the owner is in fact in a position to exercise control, 
he is as much responsible for the negligent driving of a volun- 
teer as for that of a person as between whom and himself the 
relation of master and servant exists. Another point of some 
interest in the case under consideration is that there was a 
successful defendant, the owner of the motor lorry with which 
the defendant Patrick’s car collided, and hat the Judge order- 
ed the latter to repay to the plaintiff the costs for which she 
was liable to the owner of the lorry. Shch an order is now 
a common one where, in the case of a collision between two 
vehicles, an injured person, uncertain where the blame lies, 
reasonably joins the owners of both as defendants. The Law 
Journal. 


* 

The Office of Lord Chancellor : Amid the rumours about 
the occupants of the great legal offices in the Labour Govern- 
ment, not a few persons, more interested in constitutional 
than tin personal matters, are wondering whether the new 
Government will attempt to effect any fundamental changes i in 
the office of Lord Chancellor. It is, at any rate, not uninte- 
resting to recall that the Committee on the Machinery of 
Government, over which Lord Haldane presided in 1918, re- 
commended that the judicial duties of the Lord Chancellor 
should be confined to the hearing of cases in the House of 
Lords and the Judicial Committee involving questions of consti- 
tutional usage, and that he should cease to act as Speaker ‘of 
she House of Lords. , They were induced to recommend 
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these large changes in one of the most historic offices in the 
State because they ‘realised that its duties had become so ardu- 
ous and varied that nò single individual could effectually dis- 
chargetehm. That, of course, is a view which many occupants 
of the Woolsack themselves have expressed, It was strongly 
expressed by the late Lord Herschell in an address he delivered 
thirty years ago 


“How such a mass of heterogeneous duties, judicial, minis- 
terial, and legislative, came to be imposed upon one ofhcial is 
a matter of history. The thing has grown gradually, and in 
the casual, haphazard, adventitious way so characteristic of our 
institutions. Few will deny that for the work now and in 
the future to be done ,the machinery, if tt can be so called, ts 
feeble, discredited, and obsolete, and that the time has come for 
its reconstruction upon a far more liberal and enlightened basis. 

An office which makes its occupant the head of the Judi- 
ciary, the Speaker of the House of Lords, and a Cabinet Minis- 
ter 1s certainly not undeserving of Walter Bagehot's description 
of it. But while it is easy to say that an office is ‘a heap of 
anomalies,’ it may be very difficult to find the right way to 
reform it. Zbid. 


3 

The Chancellor, as Speaker :__If the Lord Chancellor is 
to remain the administrative head of our legal system, and re- 
tain his large amount of legal patronage, it is obviously desir- 
able that his intimate acquaintance with the Bar, at present 
maintained by his active part in judicial work, should not be 
interfered with. If, on the other hand, his position as a 
Cabinet Minister were destroyed, the Cabinet, as Lord Hal- 
aane's Committee pointed out, would lose ' the oldest in stand- 
ing of the Ministers of the Crown,’ and be deprived of ‘a 
legal and constitutional adviser of the highest standing.’ The 
creation of a Minister of Justice would? of course, relieve the 
Lord Chancellor of a large part of purely administrative work, 
und eventually, no doubt, the continued grouth oí 
our legal system will make inevitablt the establish- 
ment of a single Ministry in which__to quote Lord Langdale_. 
‘the affairs of justice should be the particular object of satten- 
tion.’ On the whole, however, if, apart from the creation 
of a Ministry of Justice, any reconstruction of the Lord Chan- 
cellgr's office is required, the easiest way would be to relieve 
him of his heavy duties as Speaker of the Upper Chamber. 
About,this proposal, however, there,is a practical difficulty 
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whith was not dealt with by Lord Haldane's Committee. “The 
Lord Chancellor, as Speaker of the House’ of Lords, recéives 
a salary distinct from that which he rectives as Lord Chancel- 
lor, and it is paid from a different vote. Would the loss of 
salaryebe made good and if the present emoluments of the 
office were reduced by half, would not its status be prejudicially 
affected ? Ibid. j 


# 
w ð 


The Law Society’ s Meeting Much more lively than 
usual were the proceedings at the January meeting of the Law 
Society. In addition to the animatgd discussion on Mr. Dodd's 
proposal that solicitors should be given a right of audience in 
the Supreme Court and at Quarter Sessions, on which we have 
something to say below, the mceting, on the motion of Mr. 
Fdward A. Bell, expressed its satisfaction with the action of 
the Council in seeking to obtain legislation to enable solicitors 

` to render gross sum charges in lieu of dismissed bills of 
costs. The President made it clear that both Lord Birken- 
head and Lord Cave had sympathised with the proposal to 
relieve solicitors from the obligation to set out all the petty 
details which now go to the making of a bill of costs, and one 
cannot imagine that a proposal which would probably ‘have 
been carried out if either of the ex-Lord Chancellors had found 
the necessary time to submit it to Parliament, will not receive 
the support of the new Lord Chancellor. Another interesting 
statement made by the President was that the Council had 
forwarded to the Lord Chancellor a report in favour of the 
creation of a Central County Court in London. Here, how- 
ever, to judge from the critical inquiries addressed to the Coun- 
cil by Sir Claud Schuster, the chances of success appear to be 
not so great. The Rresident made it clear that the Council 
are fully alive to the great importance of the forthcoming visit 
of the American Bar Association. It has already been already 
announced, so far as fhe social side of the gathering is con- 
cerned, that some function will be held in Westminster Hall, 
_ that djnners will be held in each of the Inns of Court, and that 

the City of London Solicitors’ Company will act as hosts in 
ene of the old Halls of the City. «It may be hoped that the 
hne Hall in Chancery Lane wiil also be the scene of some func- 
tion which wil Ispecially associate the Law Society with the 
rgemorable visit of our American brethren. bid. 
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Solicitors as Advocates : Nobody can accuse the Council 

of the Law Sociefy of lack of either zeal or discretion in law 
reform? Some of tht members of the Society allow their zeal 
to outrun their discretion. Little more than eighteen months 
ago, at the annual general meeting of the Society in 1922, Mr. 
lames moved ' That in cases where counsel, having accepted 
‘a brief, fails to appear dt the hearing, it is expedient that the 
solicitor instructing him be alolwed in his absence to conduct 
the case himself.’ Nothing having come of this attempt to 
give solicitors an emergency right of audience in the High 
Court, Mr. Dodd has proceeded a step further by moving, at 
the specia] meeting of the Society held last week, ‘ That it is 
to the public interest that solicitors should have audience tn ali 
Courts co-equal with barristers.’ This motion was defeated 
by fifty-eight votes to thirty-two, whereupon Mr. Dodd insisted 
upon a poll of the whole members of the Society, some 10,000 
m number, being taken, producing the twenty signatures neces- 
sary for the purpose. A more obvious waste of the resources 
of the Society__for the cost of a poll by post is considerable_— 
can hardly be imagined. Itis perfectly clear that the adoption 
of Mr. Dodd’s proposal would involve the introduction of 
fusion.’ To believe that solicitors are to be free to dis- 
charge the functiong of barristers without barristers being at 
liberty to undertake the duttes of solicitors is to shut one’s eyes 
wilfully to the public sense of fair-play. Now, a poll on the 
question of fusion was taken as recently as 1920, and the pro- 
posal was rejected by the members of the Society by 3,531 
votes to 1,820. There is no likelihood that the members 
of the Society have changed their minds on such a matter in 
little more than three years, and there is no justification, there- 
tore, for the Society again being put to the expense of another 
poll. If the procedure of the Society continues to be abused 
in this fashion, the Society may do wêll to consider whether 
the number of signatories to a demand for a poll ought not to 
be substantially increased. The case for fusion is an arguable 
one, though, for our part, we believe that fhe amalgamation of 
the two branches of the profession would be bad for the public 
and for the profession itself. | But whenever the proposal 
is discussed, it ought to be presented openly, and not in the 
shape,of a mere attempt to obtain for solicitors a right of 


audience i in the High Court as well in the Country Court. The 
Law Journal. 


Sere ES 
: : 
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* CONTEMPORARY LEGAL LITERATURE. 


Damages for Fright__ is the heading of af article inthe 
American Law Review for Nov.-Dec. 1923 in which the writer 
proceeds to show that the damages claimed and awarded are 
not for fright but for the physical injuries consequent on the 
fright into which the, plaintiff is thrown by the defendant's: 
negligent act. But those cases which deny recovery in such 
cases would seem to labour under the impression that the da- 
mages are claimed for the impalpable mental state called fright. 

The first English decision on the subject is in Victorian Ry. 
Commissioners v. Coultas (1888) 13 A. C. 222. The Judi- 
cial Committee dismissed the plaintft’s claim for damages for 
nervous shock caused by the defendant’s negligence, in the ab- 
sence of proof of actual impact, even though serious physical in- 
juries sesulted from the shock. They said that no precedent 
was cited, and declined to establish a precedent in favour of 
allowing such recovery. The same month the Supreme Court 
of New York delivered a similar decision, saying also: ' We 
have been unable to find either principle or authority for the 
maintenance of this action and we have been referred to none by 
the counsel.” 


The doctrine of the Coultas case wasrepudiated in Ire- 
land within two years of the decision. In Bell v. Great Northern 
Railway of Ireland (1890) 26 L. R. Ir. 428 an earlier un- 
reported Irish case was followed, and the Court refused to 
follow the Privy Council case. Lord Esher, M. R., doubted 
the Coultas case in Pugh v. Londo", etc., Ry. Co. (1896) 2 Q. 
L. 248 ; and that it was so questioned is observed in Wtlkinson 
v. Downton (1897) 2 Q. B. 57. Inthe latter case damages 
were awarded for injury resulting from nervous shock and hurt 
to plaintiff caused by the intentional act of the defendant. The 
decision was based also’ on the ground of the defendant’s act 
having been wilful. The identical principle involved in the 
Coultas case came before the Kings Bench in Dulten v. White 
and sos (1901) 2 K. B. 669, where the plaintiff, a pregnant 

e woman, was frightened by the negligence of the defendant's 
*scrvané in driving a carriage, with the result that she sustained 
a severe nervous shock, which in turn caused a mis-carriage. 
(There had been no physical impact on her). The Coultas 
case was expressly repudiated and the plaintiff was allowed, to 
recover. This case has been treated as settling the law in 
England by later decisions,including one in the House of Lords 
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Coyle v. Watson (1915) A. C. 1 (see also The Rigel (1912) 
P.*99 ; and the, Scotch case Gilligan v. Robb (1910) S. C. 856). 


The law in America varies with the different jurisdictions. 
Some states follow the New York decision and the Coultas case 
while others prefer to follow the opposite Tule. The principal 
reasons assigned for denying recovery in such cases fall into 
three classes. (1) Fright caused by negligence is not itself 
a cause of action, and therefore none of its qonsequences can 
pive a cause of action; (2) the damages resulting from 
fright are too remote ; (3) it is contrary to public policy to 
allow recovery for damages for personal injuries resulting 
from fright. 


The first two reasons are based on a misapprehension. 
The injury is no doubt a result of fright, but is as much 4 
result of the defendant’s negligence. Fright is onlyea link 
in the chain of causation ; it being impalpable does not make 
the physical injury a less proximate result of the defendant’s 
negligence than when the fright is accompanied by physical 
‘mpact. Fright is in itself no ground of actions, because the 
law takes no account of emotions. De minimis non curat lex. 
But shattered nerves is as truly a physical injury as broken 
bones. Nervous shock is not mental anguish. The two arc 
distinct. Without fright, no doubt, the i injury would not have 
been caused ; but then fright in such cases is only an instrument 
operated by the tort-feasor’s negligence. It is not an inter- 
vening, efficient cause of the injury, nor an independent con- 
curring cause. No damage is too remote which can be directly 
traced to the act of the defendant as having been its sole cause: 
no matter how many links intervene, whether fright or nervous 
shock, or physical impact. 


The reason of public policy given is that to allow recovery 
in such cases would tend to encourage speculative litigation. 
But this reason implies a distrust in the capacity of tribunals 
to distinguish true cases from false ; and to that extent 1s not 
peculiar to the subject on hand. And then it is certainly public 
policy that every wrong should have a remedy. 
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BOOK REVIEWS. 8 


M. C. SARKAR’S PROVINCIAL INSOLVENCY ACT, 3rd Éd., 
1924. Published by M. C. Sarkar and Sons, Calcutta. 


It is just four years since the Provincial Insolvencs Act, 
1920 came into force and already there has grown a large. 
mass of case-law under it and the present edition of Mr. 
Sarkar’s book which has given a collection of all the decisions 
under the Act in their appropriate places is bound to be of 
preat assistance to the profession. 





THE AGRA PRE-EMPTION ACT by Brinda Ban Katar 
Vakil, High Court, Allahabad : The Allahabad Law Journal 
Press.° Rs. 4-8-0. 

The author has placed within the reach of all lawyers 
havirtg to deal with the Law of of Pre-emption in the Province 
of Agra a critical and analytical exposition of the provisions 
of the Agra Pre-emption Act which has been enacted to re. 
move the uncertainty in the law of pre-emption as administered 
by the judiciary as a head of the customary law of the pro- 
vince. In this book the author has given a summary of all 
the leading decisions which tormed the backbone of enactment 
and has noted down the changes effected by the Act, in their 
ppropriate places. The cases have been brought down to 
May, 1923. We have no doubt that this book will be found 
of great use by those having to deal with the law of pre-emption 
in the province of Agra, 


{he'Maaras | aw Lonel 
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THE POWER OF THE GOVERNOR OF A PROVINCE 
TO REMIT A BILL FOR RECONSIDERATION 





THE RELIGJOUS ENDOWMENTS BILL. 


THE announcement the other day in the Legislative Council 
that His Excellency the Governor of Madras intends to remit 
certain parts of the Religious Endowments Bill passed by the 
former Legislative Council for the reconsideration of the 
present Council raises a constitutional and legal question of 
some nicety. 


The power of the Governor of a Province to remit a Bill 
lor reconsideration rests on S. 81-A of the Government of 
India Act. The section provides for a Bill being remitted to 
the Legislative Council for reconsideration in two classes of 
cases: (1) in cases of Bills which are not reserved by the 
Governor of a Province for consideration by the Governor- 
General, (2) in cases of Bills reserved by the Governor for 
the consideration of the Governor-General. In the former 
class of cases, the section provides in general terms that where 
a Bill has been passed by the local Legislative Council the 


S. 81-A (1) Where a Bill has been passed by a local Legislative Coun- 
cil, the Governor, Lieutenant-Governor or Chief Commissioner may, instead of 
declaring that he assents to or withholds his assent from the Bill, return the Bill 
tu the Council for reconsideration, either in whole or in part, together with any 
amendments which he may recommend, or, 1n cases rescribed by rules under the 
principal Act may, and if the rules so require shall, reserve the Bill for the con- 


sideration of the Governor-General. 


(2) Where a Bill is reserved for the consideration of the Governor- 


General, the following provisions shall apply:— ° e 


(a) The Governor, Lieutenant-Governor or Chief Commissioner may, 
at any time within six months from the date of the reservation of the Bill, with 
the consent of the Governor-General, return the Bill for further consideration 
by the Council with a recommendation that the Council shall consider amend- 
ments thageto : 

(b) After any Bill so returned has been further considered by the 
Cofncil, together with any recommendations made by the Governor, Lieute- 
nant-Governor or Chief Commissioner relating thereto, the Bull, if re-afirmed 

hd ® 
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Governor may instead of assenting to or withholding his 
assent from the Bill return the Bill to the Cogincil for recpnsi- 
deration either in whole or in part together with any amend- 
ments which he may recommend. [In the latter class of cases 
i. e., In cases reserved for the consideration of the Governor- 
General the section enacts that the Governor may with the con- 
sent of the Governor-General return the Bill for further con- 
sideration by the Council with a recommendation that the 
Council shall consider the amendments thereto. It will be 
noticed that there is a distinction between the nature of the 
power of remittal in the former case and the power of remittal 
in the latter case. 

(1) In the case of reserved Bills the necessity of the 
consent of the Governor-General is super-imposed upon the 
exercise of the power of return by the Governor. 

(2) Further cl. 2-A dealing with reserved Bills does 
not unlike cl. 1 refer to the whole or part of the Bill being re- 
turned for further consideration but provides for the Bil! 
being returned for further reconsideration by the Council with 
2 recommendation that the Council shall consider amendments 
thereto. 

(3) The power of remittal in the case of reserved Bills 
must be exercised if at all within a period of six months. 

S. 81-A provides that in cases prescribed by the rules 
under the Act, the Governor may and if the rules so require, 
shall reserve the Bill for the consideration of the Governor- 
General. Among other Bills, the rules framed under S. 81-A 
of the Act make it obligatory on the Governor to reserve Bills 
affecting the religion or the religious rites of any class of 
British subjects in British India, if it appears to the Governor 
that the Bll contains provisions coming under that description. 
lt may be contended with a good deal of force that the expres- 
sion affecting religion is sufficiently comprehensive to include 


with or without amendment, may be again presented to the Governor, Lieute- 
nant-Governor, or Chief Commissioner : 

(c) Any Bill reserved for the consideration of the Governor-Gene- 
1al shall, if assented to by the Governor-General within a period of six months 
from the date of such reservation, become law on due publication of such assent, 
in the same way as a Bill assented to by the Governor, Lieutenant-Governor or 
Chief Commissioner, but, if not assented to by the Governor-General within such 
„period of six months, shall lapse and, be of no effect unless before the *xpiration 
of that period either— ji 

(2) the Bill has been returned by the Governor, Lieutenant-Gover- 
e nor or Chief Commissioner, for further consideration by the Council > or 
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the Religious Endowments Bill within its scope. But anyhow, 
the Bill , did net appear to the Governor ” to come within 
that description and he has not reserved the Bill for the con- 
sideration of the Governor-General. We must therefore 
praceed on the basis of the Bill not being a Teserved one. 

Addressing ourselves to the language of S. 81-A and 
keeping in view that the Bill is a non-reserved one, the proce- 
dure intended to be followed by the Governor segms to be open 
to attack on the ground that the Council that passed the Bill 
is not the present Council and the section authorises the remittal 
of a Bill only to the Council that passed it. 


There can be no doubt that the Legislative Council which 
passed the Religious Endowments Bill within the meaning of 
3. 81-A was the former Legislative Council and not the present 
one. The section empowers the Governor to return the whole 
or part of the Bill to the Council for reconsideration. The 
Council in the section can only mean the Council that passed 
the Bill referred to in the first part of the section; and the 
expression, reconsideration points also to the same conclusion. 
A Council cannot reconsider either the whole or a forttori a 
part of a Bill if it has not already considered it once. The 
expression ‘reconsideration’ necessarily imports a previous 
consideration by the same Council. How 1s it possible for a 
Lepislative Council to reconsider especially a part of a Bill if 
it has not already considered the other parts and the whole 
frame work of the Bill. The difficulties connected with the 
procedure to be adopted in the House when only a part of the 
Bill is remitted for reconsideration add further strength to 
the argument that “ the Council ” in the section can only refer 
to the Council that passed the Bill. 


Further in dealing with the subject of the return of reserv- 
ed Bills the section refers in cl. 2-C tô the Council being in 
session and to a notification being published by the Governor 
of an intention so to return the Bill at the commencement of 


(ii) in the case of the Council not being in session, a notification 
has been published of an intention so to return the Bill at the commencement of 
the next session. @ 

(3) The Governor-General may (except where the Bill has been reserv- 
ed for his consideration), instead of assenting to or withholding his assent from 
any Act passed by a local legislature, declare that he reserves the Act for the 
signMication of His Majesty’s pleasure thereon, and in such case the Act shall 
not have validity until His Majesty in Council has signified his assent and his 
assent Was been notified by the Governor-Genegal. e 


À 
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the next session. The expression “ Session’ is a term eem- 
ployed in all countries governed by Parliamerttary Institutions. 
for the time or period during which a particular Legilsative 
Council or a particular Parliament sits for the transaction ot 
business. Neither in England nor in the United States of 
America would we ever hear of the,session of a later Parlia: 
ment being described by a session of an earlier Parliament. 
A Parliament may be pro-rogued between one session and an- 
other but we cannot have a session of a Parliament after a 
dissolution. 

Our reading of S. 81-A receives further support from 
the terms of S. 72-B of the Government of India Act. S. 72-B 
refers to the dissolution of a Legislative Council. The ex- 
pression dissolution is a term of art used by both legal and 
constitutional writers for the termination of a legal relation 
or for the termination of the life of a public body whether 
constituted as a juristic personality or not. That is why a 
sharp contrast is drawn between a prorogation and a dissolution 
of Parliament. In the former case, the life of the body is, so 
to speak, in a state of suspended animation. In the other 
case, there is a.total annihilation of its life. In the colonies 
also, in the various constitutional enactments, the distinction 
between adjournment, prorogation and dissolution known to 
the English constitution ts adhered to. 

There is nothing in the Government of India Act to im- 
port the fiction of a later Council being identical with an ear- 
lier Council. In the first place such a fiction does not commend 
itself to legal theory. A Council is not a juristic person. It 
has no continuing persona like a corporation ; and it is not 
constituted as such by any section of the Government of India 
Act. On the other hand, S. 72-B in terms provides that the 
Governor's Council shall continue for 3 years from its first 
meeting or until dissolution in the interim. 

The general scheme of the Government of India Act with re- 
gard to the various Legislative bodies created and constituted 
under the Act is to delimit the period of life of these various 
bodies and not to confer a perpetual life on them. 

To introduce a theory for the purpose of S. 81-A of the 
Act that the new Council is in any sense and to any extent the 
same as the old Council or a continuation of it would militate 
against the express terms of S. 72-B. If that was the inten- 
tion of Parliament, it could have easily added a proviso to 
S, 72-B to the effect that notwithstanding anything cohtained 
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in 9. 72-B the Legislative Council shall be deemed to continue 
in the ferm of br through its successor, the new Council, or 
that the new Council shall be deemed to be the same as or a 
continuation of the dissolved Council for the purposes of cer- 
tain sections of the Government of India Act. To read such 
'a proviso into the terms of the section in order to validate 
the procedure, intended to be adopted by the Governor would 
be doing violence to the language of the section*and there is no 
warrant for such a method of construction. 

The interpretation of S. 81-A urged above is in no way 
affected by the fact that in other parts of the Government of 
India Act when the powers of a Legislative body or the status 
of the members of that body are described or defined, Parlia- 
ment could not possibly have had in contemplation, the powers 
or functions of only a legislative body in working at aeparti- 
cular time before its dissolution or before its life expires by 
cflux of time, but must necessarily be taken to be defining and 
(lescribing the powers and functions of the statutory ‘ody 
created as an essential and integral part of the constitution, 
and for that purpose treated asa “permanent body” 
Vide, e. g., Ss. 63, 63-A, 63-B, 63-D, 72-A, etc. We are 
concerned here not with the general powers of a Legislative 
Council or Assembfy as such, but with the procedure to be 
adopted in regard to a Bill passed by a particular Legislative 
Council in session whose life has expired. If the sections 
above referred to or any principle underlying them are to be 
pressed into service by the advocates of the theory of the 
continuity of the Legislative Council or of the 
identity of the Councils constituted from time to 
time under the Government of India Act for the purpose of 
sustaining the validity of the procedure intended to be adopted, 
they will have to go the length of mgintaining that there is 
and can be no break in any legislative or other business, that 
cvery legislative measure or business ofa prior House 
must be taken up at the point at whicheit was left by the prior 
House and that there can be no lapse of any Bill or measure in- 
troduced into a former assembly by the dissolution of that as- 
sembly. We do not believe that any section of egal opinion 
has gone so far as that. 

Pf we have to go by the amalogy of British Parliament a 
cassolution of a particular Parliament unequivocally means the 
death of that Parliament_Vide Anson, p. 72. The writ that Js 
issued after the dissolution of "one Parliament is Jor 
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the summoning of a new Parliamente in” every sense 
of the term vide p. 56 of Anson’se Law and Custom 
of the Constitution. With the dissolution of 
Parliament, there tg an automatic cessation of every business 
before the house irrespective of the stage of business. The 
theory that a later Parliament is identical with a former Parlia- 
ment for purposes of the continuance of legislative business 
has never bee put forward by any constitutional or legal 
writer. 

It is interesting to note that in the Commonwealth of Aus- 
tralia, Newzealand and some of the States, the Governor-Ge- 
neral or the Governor has the valuable power of sending back 
a bill for reconsideration with amendments. (Vide Keith 
vol. 1 p. 472 references to Statutes in the same page). 

Lt has never been so much as suggested that the Governor 
in the exercise of this power could send back a bill to a new 
Council ; in fact such a thing could not be conceived of in 
Countries where full responsible and party Government ob- 
tains. The object of a constitutio:al statute or the convention 
of a constitution providing for the cessation of the life of a re- 
presentative assembly is that the new assembly might reflect the 
spirit of the nation as a whole for the time being. The duty 
of a new Assembly is not and cannot be merely to register or 
reconsider the decrees or decisions or deliberations of a former 
Council. 

To say the least, the question is not free from doubt and 
is one of grave constitutional importance and we have no doubt 
that His Excellency, the Governor, the Chief Minister concern- 
ed and the Law Officers of the Crown and the members of the 
local Legislative Council will give due consideration to the 
points involved, especially as any irregularity consequent on the 
non-compliance with the terms of S. 81-A is not likely to be 
cured by S. 84 of the Act, which validates only certain specific 


classes of illegalities or irregularities. 
° 4. Krishnaswami. 


. SECOND APPEAL RULES. 

A rule has recently been introduced by the High Court 
enabling single Judges to dispose of second appeals. Doubt- 
Icss, the object is to relieve the congestion of work, especially 
in second appeals, that has been going on during the last two 
years, During that period, disposals have borne no appreci- 
able relation to admissiofis. While no doubt some” way 
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should be found for clearing these arrears, we are by no means 
sanguine about thé efficacy of the means adopted. As to its 
propriety, we have the very gravest objections. 

Thanks to the recent amendment of the Court Fees Act, 
costs of litigation have risen fifty per cent all round aad in a 
substantia] portion of the litigation, that relating to land, they 
‘have risen three hundred per cent. It is cruel in those circum- 
stances to bring about further additions to the costs of litiga- 
tion. It is not true at all that all second appeals are petty 
htigation. A portion no doubt is that, but there is also a 
large proportion of litigation connected with land which is ot 
very considerable value, in fact of much greater value than 
many first appeals and original side appeals. A Second Ap- 
peal valued at, say Rs. 1,000 on the 10 times the assessment 
basis, is generally worth over 5,000 rupees and in partition suits 
and account suits, valued at so much, the subject matters might 
be worth considerably more. Many a Malabar litigation 
with a face value of Rs. 100 (the amount of the kanom sought 
to be redeemed) involves not infrequently disputes as-to com- 
pensation to the tune of several thousands. We do not con- 
ceive that it is one of the functions of the High Court to re- 
dress the inequalities or the anomalies of the Court Fees: Act 
(we believe, they have substantial justification) and it should 
be the aim of the Eligh Court on the whole to curtail the costs 
and the pendency of litigation. The rule grievously fails in 
hoth these respects. This is not the case in all High Courts. 
Other High Courts have adopted the rule only as regards 
really petty litigation. 

There have been instances already in our short experience 
of the working of the rule, of long hearings before a single 
Judge followed by an order for posting before a Bench. Hav- 
ing regard to the careful process of weeding out followed at 
present, it is no wonder it should so happen. There is hardly 
any case which does not involve a point and a good many in- 
volve very substantial points. It is also not to be expected 
that the judgments of single Judges Will be largely acquiesced 


m at any rate to the extent imagined. Of course, there is a_ 
difference between Judges and Judges. As a rule, saving of 


ume by rapid despatch is generally off set by a sure Letters Pa- 
lent Appeal. No doubt on the one side the prospect of an 
appeal might keep the enthusiasm for despatch in check and 
may really make for a satisfactory disposal ; on the other the 
expenses involved in a Letters Patent Appeal may scare away 
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many a litigant. The good sense of the profession and of 
the litigant public might keep the propensity tO try a further 
chance, in check. But making allowanae for All theses factors, 
we still believe that there will be a considerable addition to the 
I.etterg Patent appeal hle. he richer section might have re- 
sort to it merely with a view to terrorising the opponent if he 
happens to be poor. Seeing that theexpense actually incurred 
is, in most cases considerably more than what is ultimately al- 
lowed to the successful party, by way of costs, another appeal 
does mean in the hands of the unscrupulous rich a power- 
ful instrument for oppression. The idea of abolishing letters 
patent appeals is unthinkable, having regard as we said to the 
actual value of many a litigation coming before the. High Court 
in second appeal. No doubt, at the admission stage, a fair 
proportion of letters patent appeals may be rejected but in the 
way things go, we cannot be quite sure of that and even if we 
were, the feeling is that the time taken by the argument before 
rejection would, in a large number of cases, have sufficed for 
the disposal of the second appeal. On the whole what we feel is 
that there will be a considerable increase in costs to the liti- 
gant, to the legal profession, possibly an additional source of 
remuneration but in the expenditure of judicial time, there 
shall have been no saving. The process might re-act on the 
volume of litigation and result in cutting -ft down substantially 
The result is not intended and if intended, the means adopt- 
ed can hardly be regarded as legitimate. 

As an illustration of the way in which costs of litigation 
are mounting up, we may point to the recent increase in the 
translation rates in the High Court to one rupee tour annas 
per page. 

While saying all these, we are by no means against making 
a selection of really petty or simple cases and posting them for 
disposal before single jydges. Money claims below Rs. 1,000 
or other claims below a hundred rupees may be put down in that 
class. The selection must be, in the absence of the necessary 
qualifications in the pfheers making the selection, by a rule of 
thumb. The process might be made easy perhaps by taking 
the profession into confidence but that is a consummation to be 
devoutly hoped for but not easily realisable in practice. Per- 
haps the object in view might be best attained by the Judge ad- 
initting the second appeal also giving direction as in criminal 
cases as to whether it should come e before a single Judge ot a 


Bench. 
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THE MADRAS IRRIGATION BILL. 


The key to the whole bill isto be found 7 the declaration 
contained in the statement of objects and reasons that all rivers, 
natural streams and springs in unoccupied or Government land 
(including apparently all ryotwari land within that term) belong 
to the Government. There is little evidence in support of this 
extravagant claim. The interested :declarations of Revenue 
officers are not by themselves evidence of immemorialgusage. 
The terms of old sale-deeds and gift-deeds conveying ashta- 
bhogams (Jala, Taru Pashana, etc., are, we should think 
proof conclusive to the contrary. Of course, a vague right of 
the Government to regulate waters of rivers, -and natural streams 
seems to have been recognised, rather allowed to pass un- 
objected to but this is only the result of the theory that public 
good should be placed before private rights. For instance, it 
is said by Yagnawalkya. 

“Na Nishedhyolba badhastu setth Kalayana Karakah 
Parabhumim haran Kupah swalpasshetro bahudakah ” 

“The construction of dams and wells is of such 
great public use thata little damage to individual proprietary 
interest may be disregarded.” The man that built the dam was 
recognised to have all rights in respect thereof—and note what 
Vignaneswara says in that connection. 

“Yada thwanyanirmitamsetum bhedanadina nashtam 
swayam samskaroli tada burvaswaminam ladwamsyam nripamva 
prshtyeva samskuryat'’—“Mritetu swanuni punah tadwamshye 
vapi manave rajanamamaulrya tatah Kuya! selu pravartanam ” 

“ If one has built a dam which goes out of repair, another 
can improve and use it only with the permission of the builder, 
in default, of his heirs, in default, of the king.”—The king is ° 
not believed to have any voice in the matter except as ultima 
heres. ` 

°° Fischer v. The Secretary of State for India. ! which goes 
farthest in the matter of the enunciation of state rights, only 
1. (1908) I. L R 32M. UJI, =e 


62 THE MADRAS LAW JOURNAL. [ VOL. XLVI. 


declares the right of the state to regulate natural streams and 
rivers without injury to the accustomed yiser of riparian pro- 
prietors. Even as regards ryotwari proprietors the right of the 
Government is subject to the rights of the former 10 
receive their accustomed supply. Sankaravadivelu Pillai v. 
The Secretary of State for India 1, Ramachandra v. Narayana- 
samt. 2 The right of the Government to control the waters of 
streams is in vistue of its sovereign right and not by virtue of 
its ownership of the streams Fischer v. The Secretary of state for 
India 3 The beds of natural non-navigable and non-tidal 
streams have been held to belong to the adjoining proprietors 
being Zamindars or whole village Inamdars, Raja Venkata- 
lakshnu v. Secretary of stale* , and the streams in so far as they 
flow on such beds have also been held not to belong to the 
Government, Secretary of Slate for India v. Maharajah of Bob- 
bili? Chinnappa Chetty v. Secretary of Stale for India ©, Evenin the 
case of ryotwari holdings if the pattadar pays revenue for the bed 
of the stream, the stream would belong to him. Kaliana Mudali 
v. Secretary of State 7. Private ownership of streams is the normal 
feature in Malabar. Neelakhandan Nambudripad v. The Secretary 
of State for India 8, Jtis also not an unusual feature in Canara 
with respect to small streams. Preferentiad rights of Mirasidars 
to water from tanks over new grantees of waste land have been 
recognised 9, Inthe case of supply of water from tanks, 
streams or canals under Government supervision, the right of 
the ryotwari proprietor 1s of!course to the necessary quantity 
of water and may not extend to having the same source 
of water supply maintained for all time. There is no 
justification for predicating the same as regards the rights 
of ryotwari proprietors in general even when they claim the 
right by reason of the ownership of the stream or by 
reason of an easement as against the Government or as 
against another owner. 


Having regard td the foregoing it seems to us that 
the declaration of Government right in S. 6 of the Bill is 
couched in far too general terms and without the necessary 
qualifications. S. 6 is in these terms: “Subject to the provisions 
of this Act, the Government have and are hereby declared to 


1. (1904) I. L. R, 28 M. 72, 2. (1892) 16 M. 333 ; 2 M. L. J. 279% e 
3. (1908) I L. R. 32 M. 141, 4. (1918) 41 M. 841, 


e 5. (1719) ILR 43 M. 529 ;30M.L.J. 163. 6. (1917) I. L, R. Mad, 239: 
e @7, (1915) 311.C.982. 8. (1919) 12 L.W. 371. 9. (1919) 511. C. 734. 
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have the right to regulate at their discretion for pur- 
posts of se, “ta or drainage, the collection, reten- 
tion etc.; of the’ watefs of natural streams, channel, lake 
or other natural collections of water’. We do not see any 
necessity for a declaration in these wide terms, If the > object 
of the framers of the Bill was to afford facilities for the con- 
struction of irrigation works and distribution of the water, it 
should have been sufhcient to make provision in that behalf or 
at any rate to declare the right to the extent necessary for that 
purpose. Itis no doubt intended by the framers of the Bill 
that anybody injured by the exercise of any powers by the 
Governmet under the Act should receive compensation, but ıt 
is difficult to understand how such @ position is logically con- 
sistent with the declaration that the Government kas the power 
to regulate the distribution and supply of water at its discre- 
tion. The object of the Actis not really or at least in the 
main that but that of taking away frst all rights apparently to 
irrigation and introducing in its stead State distribution of 
water at discretion. The Zemindars being powerful, their rights 
could not be easilyignored and they have been substantially 
preserved (see S. 11) but the ryotwari proprietors’ rights are not 
similarly preserved. Another object of the Actapparently is to 
declare the right of fhe!Government to levy cess in respect of all 
natural streams, etc. Here again, the right of the Zemindars 
when-the stream is wholly within the limits of the Zamindari is 
preserved. The rights of the ryotwari proprietor in this matter 
have been wholly ignored. Except to the extent that their right 
to take water of the river in the exercise of their riparian 
rights when both the banks and the bed of the stream belong 
to them at any particular point where the water is sought to be 
taken as declared in Chinnappan v. Secretary of State 1 has not 
been recognised, the Zamindars have ng complaint. In Malabar 
and Kanara the state has been maintaining no work of irriga- 
tion, the whole irrigation’ being carried on at the cost of indivi- 
dual proprietors bunding up natural streams. No Government 
_British or Indian has leyied any cess from them for any crop * 
raised by them. Undgr the present Bill, no reservation has" 
been made in favour of those tracts though these ‘special 
features call for favourable treatment. In making rules for 
th¢ award of compensation, the Government have pressed 
into Service Secrelary of State v. Muthu Veerama Reddi Zs 
1. (1917) 42°M. 239. 2 (1910) 20 M.L.J. 869 ; 34 M. 82. è. 
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to àn extent, we venture to think, not contegplated by the 
Judges who decided that case. That case"lays down thaf the 
Government is not liable for damages fdr non-supply of water 
when it is due to non-repair of the water source. The view 
taken*’was that the right to water was a real right in the 
nature of an easement and nota contractual one against the 
Government and the Government’s position in respéct of the 
maintenance of tanks, etc., being analogous to that of a statu- 
tory body charged with public duty, it was not liable for non- 
feasance. That case can in no sense be regarded as an 
authority for mnon-liability for flooding by non-repair 
which is euphemistically called increase of water. The Go- 
vernment, we venture to think, cannot take cover under that 
decision and plead exemption from hability for flooding the 
land when the flooding is due- for instance, to a breach of an 
embankment which-ts left un-repaired. That is not a case of 
non-repair but a case of malfeasance or negligence for which 
a statutory body is always liable. Nor is there any justification 
for the Government levying a cess for repair of irrigation 
sources or refusing compensation for stoppage of water 
during the time repair works are going on. Even the right of 
remission in respect of the assessment during that period is 
not recognised. Secretary of. State v. Muthu Veerama Reddi 2 
did not and could not deal with the right of remission as the 
question of the amount of. assessment is taken away from -the 
cognisance of the Courts by the Revenue Recovery Act. When 
a comprehensive measure as to irrigation is intended to be 
enacted all such rights should be expressly declared. The 
act should also reserve all rights of priority as between 
pattadars recognised by custom or by reason of prescription. 
The standardising of rights of ryotwari proprietors sought 
to be effected by tht Act has resulted in a general lowering 
of their rights. The Bill, it may be noticed, fights shy of 
calling the ryotwari holder a proprietor, though as early 
as 1802 his proprietorship was recognised in Reg. 26 of 
1802. All ryotwari land ıs called Government land—it would 
not have mattered much by itself but for the fact that the 
nomenclature adopted in the Act ıs coupled with the assertion 
of very wide rights in the Statement of objects and reasons. 
The ryotwari proprietor is becoming a victim of Revénte 
hikboleths which will deprive him of his substantial rights i if 
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protest is not made betimes against the tendency. * No 
compensation is given for stoppage of water if for 5 years, the 
land was not irrigated. Why it should be so, it 1s difficult to 
understand. The compensation will necessarily vary according 
to the water facilities and the fact of non-sifpply must only be a 
factor in determining the amount of compensation. The 
Government may altogether stop the water supply and pay 
compensation of 15 times the dimunition in angual net profits 
in the absence of satisfactory .means of arriving at the loss in 
market value which mode of determination, we are afraid, may 
become the normal feature having regard to the uncertainty in 
which the whole subject of the rights of the ryotwar1 proprietor 
is enveloped. From the comprehensive nature of the legis- 
lation one should have expected that the Government would 
have made an attempt to declare the conditions undersvhich 
.and the principles on which water cess should be levied. The 
standing orders of the Board of Revenue contain certain restric- 
tions on the levy. Whether those conditions are sufficient and 
what relation.the cess should bear to the cost of the irrigation 
work should be considered and form the subject of legislation. 
As it is, we must confess to an utter feeling of disappointment 
at the way in which legislation is undertaken—fixing the 
-rights of the Government at the highest, removing all customary 
and recognised restrictions thereon and leaving the rights of 
the subject to be determined by executive rules and orders. 
The provisions as to the construction of water courses are so 
elaborate and involve so many restrictions that resort to them 
by private individuals will be as rare as resort to Government 
loans, if not rarer. Construction of works through public 
departments ıs sure to be too costly to be remunerative for any 
private individuals to undertake and the only effect of the 
Statute, so far as we can see, would be the improvement of the 
taxing resources of the Government. 


The Act invests the irrigation oficer with such multifarious 
duties and powers that unless the officer is one of high status, 
the scheme is likely to lead to great oppression in practise. 


The chapter as regards compulsory labour seems to go 
-furthey than the Act of 1858. The latter Act provided only 
for commandeering the services of labouring classes. We quite 
réalise that these are democratic days but ın removing that 
limitation, the Act may place a powegful engine of oppressidh 
in the hands of petty officials. e 
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" The chapter on customary labour seems to carry the liabi- 
lity of the ryot much further than hitherto recognised (combare 
the Board’s Standing Order, No. 16) and there“is no juStification 
for making the Local Government a final Judge on questions 
of custom and excfuding the jurisdiction of Courts in that 
matter. The Government has had no such power hitherto 
and yet things have gone on for years without trouble and we 
do not see any special reason for the enacting of these laws. 
All these provisions for labour afford opportunities for vexati- 
ous pin pricks. 

Organisation of irrigation punchayats is an interesting 
feature of the -Act but their success would largely depend on the 
absence of factions in the villages concerned and on the care 
taken in drawing up rules so as to neutralise the possible effect 
of the existence of such factions. 

We think in Ss. 11 and 12, provision should be. made for 
the preservation of rights and priorities of ryotwar: proprietors 
as well. In S, 15 (2), it must be made clear that appeals lie 
from the decision of the Principal Court of Civil jurisdiction. 
We. also think that resort to Civil Courts should be permitted 
when departure from existing mamool is sanctioned by the 
Revenue Oficers. S. 55 involves a seriouseencroachment on the 
rights of ryots in Zamindari land. There is no reason why 
resort to Courts should not be permitted in such cases. 


B. SITARAMA RAO. 


SUMMARY OF ENGLISH -CASES. 
ANDERSON, LTD. v. DANIEL, (1921) 1 K. B. 138. 


Contract__Illegajity_Statutory provisions__ailure to 
comply with__Policy of Statute_Fertilisers and Feeding Stuffs 
Act, 1906__Contravention of. 


Under the Feetilf&ers and Feeding Stuffs Act, 1906, a per- 
son who sells for use certain fertilisers has to give the purcha- 
ser am invoice stating the percentage of certain chemicals con- 
tained therein and the Act provides. that on failure to do so, 
the vendor is without prejudice to any civil liability, liable to 
a penalty on conviction. If a suit by the vendor of such a 
fertiliser to recover the sale price, the vendee pleaded ‘non- 
diability as the statutory, invoice had not been given to him. 
Held, the action was not maintainable, the sale being illegal, 
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Per Bankes Lo J.: It is not necessary to show a con- 
tract is itlegal ab initia in order to avoid it; it is enough to 
show the vendors failed to perform the contract in the only 
way in which the statute allows it to be performed, agd the 
vendor in such a case is exactly in the same position as if the 
contract had been illegal and void ab initio. Nor is the prohi- 
bitive expense or physical impossibility of analysis of the sub- 
stance sold an excuse for the absence of an invoice. 


Per Scrutton, L. J. : When the policy of an Act is to pro- 
tect the general public or a class of persons by requiring that 
a contract shall be accompanied by certain formalities or condi- 
tions and a penalty is imposed on the person omitting the 
same, the contract and its performance without those formali- 
ties or conditions is illegal and cannot be sued upon by the- 
person liable to the penalties. 


Per Atkin, L. J. :__The question of illegality in a ,con- 
tract may arise in connection with its formation or its perfor- 
mance. In either case, the contract is unenforceable by either 


party. 


HARPER v. HEDGES, (1924) 1 K. B. 151. 


Statute_Presumption of. If can be drawn_Illegal acts 
—Validity. 
The Court of Appeal doubted if an Act of Parliament 


could be presumed to have been made and lost within the 


last hundred and fifty years in order to give validity to an act 
otherwise illegal. 


HARNETT v. HARNETT, (1924) P. 41. 


Restitution of conjugal rights Suit for Absence of 
sincerity on the part of applicant — Efect. , 

The petitioner for restitution of conjugal rights should 
satisfy the Court that he or she Sincerely desires the relief ask- 
ed for. Before the Matrimonial! Causes Act, 1857, the only 
defence to such petitions was that the petitioner had commis- 
teda matrimonial offence. The sincerity which is required 


68 THE MADRAS LAW JOURNAL. [ VOL. XLVI. 
to be proved is not inconsistent with an uytentton to take, fur- 
ther proceedings in the Divorce Court if the gourse af refusal 
is persisted in. 


EUSTACE v. EUSTACE, (1924) P. 45. 
Judicial separation__Jurisdiction__T est of —Domicit. or 
residence. 7 


In proceedings for judicial separation domicile gives juris- 
diction to the Court ; so also where the respondent resides 
within the jurisdiction of the Court. Case-law and the history 
of legislation dealt with. 


~ Jnre BEST : PARKER v. BEST, (1924) 1 Ch. 42. 


Insurance policy.Mortgage to company Subsequent 
assignment to wife__Assignor’s estate__Ltability to redeem. 


An insurance policy holder borrowed some money from 
the Insurance Company on a mort gage of the policy and enter- 
ed into a convenant with them to pay the same himself. He 
then assigned the policy to his wife without disclosing the exist- 
ence of the mortgage. On his death the Company gave the 
insurance amount to the widow deducting the amount due under 
the mortgage, Held, the deceased being also under a personal 
liability to pay the amount due, the estate of the deceased was 
bound to pay the widow the amount deducted by the Insurance 
Company. (1907) 2 Ch. 465 followed. 


In reMERRALL GREENER v. MERRALL, (1924) 1 Ch. 


45. 
® 
Administration__Lunacy—_A dvances to relations out of 
income__Directions to deduct at the end__Discretion of Court 
to enforce. 


@ 

A Receiver was appointed to the property of a lunatic 
and under the orders of the Master in Lunacy a portion of the 
Income was spent every year as allowances to various relations 
of the lunatic, the same being considered as advancements and 
to be finally taken into account if under the will of the “lunatic 
they happened to get any share of the estate. By the tifne 
of the death of the lunatic some of the relations who drew 
nMowances were dead, some were given under the will only 
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life interests amd still others were not entitled to anything at 
all.” Held, the Court in administering the estate of the de- 
ceased had a discretioh not to enforce the stipulations as re- 
gards treating the allowances as advancements and as such the 
whole of the Master's directions could be igrtored in toto, 4f that 
would be the most equitable thing under the circumstances. 


In re CUNNINGTON HEALING v. WEBB, (1924) 1 Ch. 
68. 


Conflict of Laws_Enuglish will French domtcile__Law 
«pplicable__Personalty. 

An Englishman who was long resident in France and 
whose domicile was decided to be French left a will in the 
Fnglish form, appointing an English executor and the legateese 
to his estate which consisted only of personalty were all Eng- 
lishmen. The will was proved in England. On the question 
arising about the construction of the will, held, the domicfle ot 
the testator being French, in the case of moveables the will 
must be construed according to the law of the domicile unless 
the will contains expressions showing an indication that ıt 
should be construed according to English Law. 


In re STANFORD UNIVERSITY OF CAMBRIDGE v. ATTORNEY 
GENERAL, (1924) 1 Ch. 73. 


Charity__Gift for express purpose_urplus__H ow to be 
disposed__A bsence of general charitable intention. 

A testator gave a certain sum of money to the Cam- 
bridge University on trust for publishing a compilation of the 
testator and one of the executors was “he residuary legatee. 
Out of the amount given a portion remained after the work 
was published and the University claimed it was benefictally 
entitled to the surplus or in the alternafiveethe cypres doctrine 
would apply. Held, (1) the University was only a trustee for an 
express purpose and that being over, the surplus did not belong . 
to them ; and (2) there being no general charitable intention to 
mkakaa regards the particular publication there was no scope 
for the cypres doctrine apply and (3) that therefore there 
was a resulting trust to the testator and those claiming under 
him of the surplus. ° 


j = 
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" In re MORANT : Ex PARTE THE TRUSTEES¢ (1924) 1 Ch. 

© 4 

79- ; A o °’ 
Bankruptcy Money patd to agent on behalf of creditor— 
Fraudulent preference If can be recovered from agent— 


Agent if trustee English Bankruptcy Act (1914), S. 44. 


Where an agent in the ordinaryscourse of his employment 
receives payment of a debt for the use of his principal and in 
good faith pats the money over to, or otherwise deals to his 
detriment with, his principal in the belief that the payment is a 
good and valid payment, then the money cannot be recovered 
from the agent although it turns out that, in fact the payment 
was a fraudulent preference. In such a case the money must 
be recovered from the Principal. If the agent knows the 
debtor is insolvent and is making the payment with a view to 

“prefer the creditor, the trustee, in bankruptcy can recover it 
trom the agent on the ground he was party or privy to the 
fraudulent preference. 


In the ordinary case of payment to an agent for the use of 
his principal, the agent is not a person in trust for the creditor 
within the meaning of S. 44 of the Bankruptcy Act. 


Inre FALKENER MEAD v. SMITH, (1924) 1 Ch. 88. 


Will__Bequest_egatees to apply property in accord- 
ance with memorandum__Express direction tha; memorandum 
not to create trust__Agreement by legatee to carry out wishes 


— Effect. 


Under a will the property was given to two legatees ab- 
solutely as joint tenants with the request that they would dis- 
pose it of in terms of her memorandum. It further provided 
that the memorandum was not of a testamentary character, nor 
Was it to create any trust. It was in evidence that the legatees 
who were the solicitors who prepared the will actually advised 
the testator to include in the will itself the beneficiaries men- 
tioned in the memorandum, but that the advice was rejected. 
Held the legatees took their interests absolutely for their own 
benefit. Meld the legatees took their interests absolutely for 
their own benefit. ° i 

If a gift made absolutely by will 1s induced by a represen- 
tation that the donee will apply the same in some special man- 
ner indicated by the testator, Courts will impose a trust on the 
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donee binding*on his conscience and will give effect to it. Held 
on the tacts of the case, there was no such agreement creating 


a trust. $7 LT. sto referred to. 


PERFORMING RIGHT SOCIETY, LTD. v. LONDON THEATRE 
OF VARIETIES, LTD., (1924) A. C. 1. 


Copyright Future works__Assignment pf rights In- 
{ringement__Assignee if can sue for mjunction Assignor 
necessary party. 


A person to whom the performing rights in certain musical 
works to be composed in future are assigned and becomes by 
the completion of such works merely the equitable owner of 
the same, he cannot therefore obtain a perpetual injunction 
against persons who infringe the copyright in such workewith® 
cut joining the legal owner as party to the action. 


EakNESt BECK & CO. v. SZYMANOWSK! & Co., (1924) 
A. C. 43 


Contract Sale of gcods—Reels of cotton Condition 
as lo objection regasding goods —Construction Damages. 


In a contract of sale of 200 yds.’ reels of Sewing cotton 
there was a condition that unless the buyer within fourteen 
days after the arrival of the goods notifies that they are not 
in accordance with the goods, he would have to pay for the 
same at the rate fixed. More than a year after delivery it was 
discovered that the reels were much less than 200 yds. in 
length and an action for damages for breach of contract was 
fled. Held, by the majority of the House of Lords (Lord 
Buckmaster dissenting), the condition xing fourteen days for 
objections related only to the quality of the goods and not the 
length of cotton in each reel and the failure to object within 
such time was not a valid defence to te action. 


DRUGHORN v. Moore, (1924) A. C. §3. 
Property lax— Landlord gnd tenant_Repairs executed 
by genant in lieu of first year’s reni. Tas paid by tenant Jf 
can be deducted from next year’s rent—Income Tax Act, 1918, 


Sch. A, No. FIHI, R. 1_If recoverable from landlord. À 


42 THE MADRAS LAW JOURNAL. [ VOL. XLVI. 
" A tenant who under an agreement with hi$ landlord puts 
the demised premises in repair at his own expense, the agree- 
ment with the Landlord being that no rent should be payable 
íor the first year cannot deduct from the rent for the second 
year the property tax levied from him under Sch. A, No VIII, 
R, 1 of the Income Tax Act, 1918. That rule applies only to 
cases where rent is payable for the year in which the tax was 
paid. o 
Nor could the amount paid as tax be recovered as money 
paid for the use of the landlord, since the liability to pay the 
tax 1s on the tenant and he is statutorily entitled only to deduct 
tt trom the rent. 


>... ST. HELENS COLLIERY Co., LTD. v. HEWITSON, (1924) 


A. C. 59. 


Workmen's Compensation Act“ Out of and in the 
course of employment” Meaning of —Accident while return- 
ing by specially provided train Jf amounts to. 


The managers ofa colliery for the convenience of their 
workmen had arranged with a Railway Company to run a 
number of special trains daily to bring their workmen to the 
colliery and to take them home. The workmen were not 
under any obligation to use the trains, but such of them as 
wanted it were given a concession rate while the colliery paid 
to the Railway Company out of the wages due while they on 
their part agreed to hold the Company free from liability in 
case of accidents, etc. A workman was injured as the result 
of an accident while returning home and he sued the Colliery 
Company for compensation. Held, by the majority of the 
House of Lords (Lord Shaw dissenting), the workman could 
not be said to have been injured while he was in the course of 
employment and as such no action lay. 

Per Lord Atkinson : [he decision must turn on whether 
the workman was, wheh the accident which injured him occur- 
red in the course of performing some duty arising out of his 


contraét of service which he owed to his employer. 

Per Lord Wrenbury :__A useful test in many cases 1s 
whether, at the moment of the accident, the employer ewould 
have been entitled to give the workman an order and the man 
would have owed a duty to obey it. 
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EASTERN SHIPPING Co., LTD. v. Quau Benc KEE, 
(1924) A. C. 177. 

Indemnity Right lo N hen arises — Trustee and benef- 
ctary Breach of duty— Third party procedure. 


A right to indemnity generally arises from contract cx- 
press or implied, but it iş not confined to cases of contract. 
The right exists where the relation between the parties is such 
that either in law or in equity there is an obligetion upon the 
cne party to indemnify the other. A trustee who acts in 
breach of trust may be liable to indemnify the cestut que trust 
if he commits a breach of trust. 

A shipping company was allowed by the owners of a wharf 
permission to berth their ships on payment of the daily charges 
and they were also liable for damages caused. The managing 
director of the shipping company berthed a private ship ef hie” 
without the company’s authority and caused damage to the 
wharf. The owner of the wharf sued the company for 
damages, whereupon the latter served a third party notice on 
their manager and claimed indemnity. Held the managing 
director stood in a fiduciary position to the company and law 
implied a promise on his part to pay all damages caused by 
berthing a ship just in the same way as the company itself. 
The company was entitled to join him as a third party and 
claim indemnity from him. 


UNITED STATES OF AMERICA v. Motor Trucks, LTD., 
(1924) A. C. 196. 


Specific performance__Mistake_Rectification and specific 
performance if can be granted together__Effect of defeating 
Statute of Frauds. 


Where a written contract entered into by the two parties 
does not express the true intention of the parties on account 
of a mutual mistake, it is open to a Court to rectify the mistake 
and direct specific performance of the rectified contract in one 
and the same action, although that would involve a paroi varia- 
tion contravening the Statute of Frauds. i 


ATTORNEY-GENERAL OF BRITISH COLUMBIA v. ATTOR- 
NEK-GENERAL OF CANADA, (1924) A. C. 203. 


Provincial legislation__C onflict with Dominion Statute... 


Effect. e 


{see a a 
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" By a treaty between the King of England and the Empe- 
ror of Japan, the subjects of each were to have full liberty to 
reside in the territories of the other on ‘the ‘same basis as the 
citizens of the most favoured nation. This was declared to 
have*the force of law throughout Canada by an Act of the 
Dominion Legislature. Subsequently the legislature of Bri 
tish Columbia passed an enactment’ under which no Japanese 
were to be employed in connection with certain leases and con- 
cessions granted by the Columbian Government. Held, the 
enactment was invalid as it violated the provisions of Dominion 


Legislation. 


JOTTINGS AND CUTTINGS. 


wew | 


Legal Reconstruction in the Irish Free Stake._.Reconstruc- 
tion is in the air, and legal systems and institutions are not 
likely to be exempt from the process. It Is instructive to see 
what has happened already in what was till lately part of the 
United Kingdom, and is now the youngest of our self-govern- 
ing States. We are privileged to present for the information 
of our readers a review of what has been done and what ts 
planned in the way of ‘ Judicial Re-organisation in the Irish 
Free State,’ by the Attorney-General, Mr. Hugh Kennedy, 
K. C., who is now on an official visit to this country. ‘There 
is nothing apologetic in his utterance. He rather glories in 
the fact that, after so many centuries of submission to a system 
‘imposed from outside, ’ Southern Ireland should find * among 
the very good things of liberty ’ the power to brush aside the 
English-made machinery, and to construct from the founda- 
tions a new judicial organisation. He claims, indeed, that the 
system which is being displaced was always regarded as an 
alien one, which ‘neither took root among, nor derived any- 
thing of growth or sap from, the purely Irish population ; ’ 
that in many respegtsat failed to provide for the needs of the 
community and, lastly, that the manner of its administration 
did not attract the confidence of the masses of the people. 
However that may be__and we have to remember, too, that, 
from purely historic reasons, our law and its methods have 
never been allowed to prevail 6n ‘ the other side of the border’ — 
there is no doubt now that with the Irish opportunity: has 
come the determination to make a clean sweep of the old tri- 
bunals and to establish th their place a new kind of judiciary, 
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‘differing radieally from that in existence under the British 
reginee, but devised to meet the conditions of the Free State 
and its population.’ "The Courts will be popular, of course ; 
end because they are home-made, and not ‘imposed’ from 
alien sources, the new machine may werk more smoothly. It 
has to be remembered, too, that no attempt has been made, so 
tar, to alter the system of law which the Courts have to ad- 
niinister, so that it may be hoped that fresh barriers of that 
kind will not be set up between the two peoples. Ireland has 
in the past produced many of our most notable lawyers_— 
Cairns, Bowen, Russell, Palles, Fitzgibbon__and the Judgments 
of her superior Courts have also stood in high respect in ours. 
The jurisprudence which we have in common may well be al- 
lowed to stand and grow, unaffected by the special Irish customs 
und distinctive institutions which may receive a new devel aa 
ment in the course of the work of national re-construction. 


7 
=x #4 


The Death of President Wilson. The death of President 
Wilson removes a great lawyers-statesman, whose work was 
of special importance and interest to the legal profession. This 
is not the place in which to estimate his political achievements, 
or the position which history will assign him in the develop- 
ment of his own country. Lawyers here will always remem- 
ber him for the tenacity and faith which enabled him to in- 
corporate into the [reaties of Peace made after the Great 
War the first main lines of an international juridical system 
which rested for its value and significance upon the principle 
that the disputes of nations were just as susceptible as those 
of individuals to settlement by the rational processes of the 
law, rather than by the more primitive and more drastic 
methods of war. The idea of the settlement of international 
quarrels by arbitration was familiar to lawyers and statesmen 
before Versailles, and had even been accorded a fitful, desul- 
tory and rather platonic approval. Ig was left to President 
Wilson to make this idea a reality, and transform it into a de- 
hnite organ of international government. In many ways his 
cast of mind was essentially legal. He had the intellectual aus- 
terity, the clarity, and the accuracy of thought and expression 
of the*highly-trained lawyer. Pt was not only in his establish- 
ment of the Covenant that he was enabled to give play to the 
juridical habit of his mind. It is now known that he played 
a great and personal part in the conduct of the American side 
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of the acute and sometimes dangerous controversy with this 
country in the earlier part of the war over blockade and cogtra- 
band. He maintained triumphant the strfctly legal view, 
and supported the attitude of his Government by copious re- 
ferences to the leading authorities in Prize Law as enunciated 
by the Courts on both sides of the Atlantic. This view he 
asserted with vigour and erudition’ against the more elastic 
theory of belligerent rights which was put forward by the 
British Foreign Office. By the passing of Mr. Wilson there 
goes a great force for law and order in the world, and it may 
well be that, when history records its final verdict, the inaugu- 
iation of the arbitrament of law and reason in international 
affairs will be dated back to this great American President's 
ideas, for which he so strenuously fought while he lived, and 
which he continued to proclaim even after he had fallen from 
is Aigh estate. 

W 

w # 

Mr. Justice Swift on ‘ Fusion.’ — Mr. Justice Swift, in 
delivering the prizes and scholarships won by students, at a 
largely attended meeting of the Liverpool Board of Legal 
Studies on Tuesday, expressed his pleasure at being once 
again present at the place where he commenced his studies for 
his career. He believed that the legal profession was the 
greatest of the professions. It brought a man into contact 
with every human interest, legitimate and illegitimate. he 
lawyers of a city like Liverpool were the business men of the 
community, because every business had from time to time to 
consult its legal adviser, and a great deal of business was done 
under the guidance of the legal profession. | Whether the 
students went into the solicitors’ branch of the profession, or 
to the Bar, they would require zeal, industry, and honesty to 
make them efficient and successful. He had never known a 
lawyer succeed either ‘as a solicitor or as a barrister unless he 
was known as a thoroughly honest man. Speaking of the pro- 
posal for the fusion of the two branches of the profession, he 
confessed that wheh he had a moderate practice in Liverpool 
and an even more moderate practice in London, he was in 
e favout of fusion, as he felt it would be a comfort- 
able thing to have a dozen partners to do the work without his 
losing his proper share of the emoluments. He wag quite 
sure that the ordinary conduct of litigation would be renderea 
neither easier nor cheaper by fusion. He thought, however, 
that it would be a propes and convenient thing if the door be- 
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tween the two branches should open very easily, so that a $oli- 
citor who found that he could talk coherently before a stipen- 
diary magistrate*shoultl, if he desired, go to the Bar, and the 
barrister who could not string two words together in Court 
should become a solicitor. ° : 


Criminal Appeals from India. Once more the Judicial 
Committee of the Privy Council have been obljged to protest 
against the persistent attempts that are made on behalf of 
Indian convicts to treat the Board as if it were a Court of Cri- 
minal Appeal. The general principle on which the Judicial 
Committee Act has been repeatedly stated, the last occasion be- 
ing when the first batch of petitions for leave to appeal came 
from the Irish Free State. The doctrine that petitions to the 
Judicial Committee are not matters of right, but are an in 
tion of the King’s grace to cure some defect of justice, is no 
mere historical relic, but a positive rule with practical] conse- 
quences. Petitions for leave to appeal are closely scrutinised and 
not lightly granted. “The responsibility for the administration of 
criminal justice in India,’ said Lord Buckmaster last week, in 
intimating-the rejection of the Indian petitions, ‘is one that the 
Board will neither accept not share unless there has been some 
violation of the prineiples of justice or some disregard of legal 
principles.’ One would suppose that that was plain enough 
for any one to understand, but words as plain have been used 
before, and still frivolous petitions continue to be presented. 
The blame, of course, rests with members of the legal profes- 
sion in India, who would do well not to disregard the censure 
passed by Lord Buckmaster on their conduct. Very often 
petitioners are under sentence of death, and the only 
result of a frivolous petition is a hideous, long-drawn respite at 
the end of which the sentence must inevitably be carried out. 
In such a case nothing could be more abhorrent to common 
humanity__we say nothing of professional honour__than for 
a legal adviser to encourage an application to the Privy Council 
which he should well know must be refused under the establish- 
cd rule of the Court. | 

Perils of Publictty___It is impossible not to sympathise 
with Mr. Justice Hill’s observation in thé remarkable divorce 
case of Legge v. Legge and Landolf last week about the pub- 
licity given to reckless statements made by litigants in per- 
son. There were some features ofthe case in question which 
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would lend support to the demand, which recently found, ex- 
pression in a Parliamentary Bill, for the statutory regulation 
of reports of matrimonial and othe? causes of the kind. 
Mr. Justice Hill’s complaint, however, was of wider applica- 
tion. ° He very justly expressed regret that the newspapers 
should think it proper to report with some fullness cases of the 
kind known as ‘ sensational.’ In sich cases, especially when 
one of the parties insists on appearing in person, the privilege 
of the Court is taken advantage of in order to blazon forth all 
manner of accusations and suggestions that may have little or 
no support in evidence, and may even be irrelevant to the issue 
that is being tried. Grave annoyance, and even serious injury 
may thus be caused to innocent parties. But, however, much 
one may regret this, it is difficult to see how it can be avoided. 


7 mobo" of cases that are offensive to public decency might be 


dealt with by legislation, but the mischief to which Mr. Justice 
Hill referred is by no means confined to cases that in- 
volved sexual matters. Indeed, nothing short of the prohibi- 
{ion of reports of proceedings in Court would remove it. The 
only remedy would seem to lie in the development of a strict 
sense of propriety and fair play on the part of the newspapers. 
Proprietors and. editors might well reflect that if it is bad for a 
litigant in person to abuse his privilegeeby making reckless 
charges, it is even worse for newspapers to abuse their privi- 
lege by giving currency to them for purposes of gain. 


Deportation and Departmental Orders. Some very dis- 
turbing considerations are raised by the-deciston of the Divi- 
sional Court last week in the wife’s deportation case, Rex v. 
Superintendent of Leman Street Police Station; ex parte 
Bressler. The applicant’s husband, an alien, having been con- 
victed of the offence of failing to register, was deported, and 
an order for deportation was subsequently made against the 
applicant, though nothing was alleged against her, and she had 
other means of support. The action of the Home Office on 
the face of it seems harsh. Not only was the applicant guilt- 
less of any offence, but she was anxious to remain in this coun- 
try ‘with relatives who are naturalised British subjects, 
and her deportation operates for practical purposes as a sen- 
tence of expulsion also against her infant child, who happens 
to be British born. ‘The applicant accordingly asked-tke 
Court to say that the order against her was madeon insufficient 
grounds, or in the alternative that it was ultra vires, in that the 
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Aliens Restriction Acts, 1914 and 1919, do not empowerethe 
secfetary of State to make such an order of his own motion 
end witlfout the *ecommendation of a magistrate. ‘The latter 
point is certainly a bad one. The Acts give the Secretary of 
State a general power to order deportation, and one may search 
them in vain for any qualification such as is suggested. One 
thing, however, the Act of 1919.—which solemnly invested the 
Home Secretary in time of peace with far more drastic powers 
against aliens than he had enjoyed in time of wdr—did not do: 
ıt did not in terms oust the jurisdiction of the Court. It is 
one of the great traditions of the King’s Bench that it ts the 
guardian of the constitutional liberties of the subject, and 
therefore we regret that in Bresslers Case 
the Divisional Court (with the exception of Mr. Justice Shear- 
man), seemed to accept without a qualm the position that the 
Acts render the Courts powerless before the Secreta 
State's ‘ Hoc volo, sic Jubeo? Mr. Justice Avory went so far 
as to say that ‘ the Court had no power to inquire into, much 
less to criticise, the grounds on which the Home Secretary act- 
ed in any particular case. With all respect to the learned 
Judge we must say that this is putting the case much too high. 
The point was considered by the Court of Appeal in The King 
v. Superintendent of Chiswick Police Station (1918) (1 K. B. 
578), in which the late Lord Sterndale and Lord Justice War- 
rington expressly refused to commit themselves to the proposi- 
tion that the Court could in no case go behind an order of the 
Home Secretary that was on the face of it regular. It cannot 
seriously be contended that the Court could not inquire into an 
order that had been made on no legal grounds at all ; and this 
present wife’s appeal certainly seems such a case. 


Privy Council and wasteful printing.—The conduct of 
Indian appeals has again been the subject of sharp comment 
by the Judicial Committee of the Privy Council this time with 
reference to unnecessary expenses incurred. In intimating last 
week that an appeal from Lahore would be dismissed, Lord 
Shaw said that it was agreed that the entire points in the appeal 
were substantially covered by a reference to a few documents 
which could have been presented*to the Court in a succinct and 
business like paper of a few pages. There had been printed 
in India, however, an «laborate book of 1,163 pages containing 
very many inaccuracies. When the Registrar looked at. the 
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case" before the hearing he was of opinion that a large part of 
put before their Lordships. He, therefore, communicated 
the record could not under any circumstance$ be nectssary to 
with the appellants’ solicitors, and the latter, after consultation 
with their counsel, eliminated more than 540 pages. These 
were actually taken out of the bound books and were never be- 
fore the Board. Had the judgment been favourable to the 
appellants and entire costs of that printed matter would have 
been disallowed. 


The Challenging of Women Jurors-—Mr. Justice Rowlatt, 
while presiding last week at a lecture by Sir Harry Stephen at 
the University of London, on the criminal law, disputed the 

irer’s statement that the practice of challenging jurors was 
virtually obsolete. He declared that the practice of chal- 
lenging women jurors in murder trials was common, if not uni- 
versal, the reason being that women were regarded as hard- 
hearted and great believers in the rope for murderers. The 
learned Judge, of course, ought to know, but we are inclined 
to think that he exaggerates the extent to which women are 
objected to in murder.trials. Since women became liable for 
jury service there have been few notableemurder trials at the 
Central Criminal Court in which the jury has not included at 
least one woman. The remarks of the Judge, however, may 
serve to direct attention to a practice which can hardly be pre- 
vented so long as the right to peremptory challenge remains. 
viz. the challenging of jurors for no other reason but their 
sex. It is, we believe, almost universal in the case of offences 
against children. It is a short-sighted as well as a wrong 
practice, for it does not necessarily operate in favour of an in- 
nocent defendant. The capacity of some children, particularly 
girls, for inventing stories that are as plausible as they are dis- 
gusting 1s notorious. Such a child in the witness box is more 
likely to be believed by a jury composed exclusively of men 
than by one that coftains two or three shrewd married women. 


An Australian Government A ppeal.__When it is establish- 
ed that under the laws of a Colony an action can be brought 
against the Colonial Government in tort as well as in tort eon- 
tract [as was conceded in the Privy Council, in Welden v. 
Smiti, representing the South Australian Government (Janu- 
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ary 29) to be the case], the Government will be liable for doss 
caused by the negMgence of its servants and agents in the 
cxecutioit of statatory duties undertaken by it for reward. [his 
follows from the decision of the Judicial Committee in Brabant 
v. King (1895) 64 L. J., P. C. 161, where it was held that 
the Government, being bailees of goods for hire, were liable for 
negligence causing the loss of the goods. [he rule that public 
bodies are not liable to individuals for non-feasance does 
not apply, it was laid down, where a public bédy is, under a 
contract with the individual, bound to exercise care. In the 
present case, the plaintiff's claim was for damages arising from 
the negligence of the servants of the South Australian Govern- 
ment in the performance of the duties of the Govermnent 
under the Wheat Harvest Acts, 1915.17, of South Australia. 
Under those Acts every owner of wheat might deliver it to the 
Government for sale on his behalf, and all the wheat sosete 
evered might be pooled, and the net proceeds were to be 
divided proportionately among the owners. The Government 
were empowered to appoint either companies, firms, or indivi- 
cluals as their agents for receiving, storing, and delivering the 
wheat, and the complaint was that by the negligence of such 
agents large quantities of wheat were damaged or destroyed 
by mice, and by exposure to weather. The nominal defendant 
delivered a defence which contained, inter alia, the following 
plea 


The nominal defendant will object in point of law that 
the petition of the palintiff is bad and insufficient on the grounds 
following, that is to say (2) That the petition dis- 
closes no cause of action nor any suficient or lawful obliga- 
tion nor any obligation on the part of the Crown towards 
the petitioner ; nor any legal or equitable right of the peti- 
tioner against the Crown cognizable by the Court or enforce- 
able therein. 


This objection was disallowed by the Full Court of the 
Supreme Court of South Australia, buton appeal to the High 
Court of Australia, that Court reversed the decision, holding 
that the claimant’s petition disclosed no cause of acion. The 
Judicial Committee were of opinion, however, that in point of 
law the Government might be made liable for negligence and 
want of reasonable and proper-care, if proved, and they ac- 
cardingly advised that the order of the High Court of Austra- 
lia be reversed. The Government were, in fact, engaged in 
commercial transactions on a large “scale, as was often dane 
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Gurang the lgte war, and it is satisfactory that the Privy Coun- 
cil were able to hold that their responsibilities to parties deal- 
ing with them were as great as those ofeindivedual tratlers__as 
the full Court of South Australia itself had, in the first instance. 
decided. 





CONTEMPORARY LEGAL LITERATURE. 


Judicial Self-Limttation . Under this suggestive heading 
a writer in the Harvard Law Review for January, 1924 groups 
together cases in which Courts have declined jurisdiction on 
the ground that the controversy involved admitted of political 
rather than judicial solution. 

The first English case he cites is the Duke of York’s 
clan? to the Crown in the middle of the 15th century. The 
Duke’s suit was for a declaration that he was the rightful heir 
to the Throne. The Judges said that they “ durst not enter 
Into any communication thereof, for it perteyned to the Lordes 
of the Kyngs bloode.” A century later the King’s Counci! 
refused to entertain jurisdiction in cases involving the Isle ot 
Man on the ground it was on “ old realm.” In Penn v. Lord 
Balttmoore, (1750) 1 Ves. 444, boundary disputes between 
two colonists of North America were held not justifiable in a 
Court of Law but proper matter for Parliamentary action. 
And in Nabob of the Carnatic v. East India Company, (1791) 
t Ves. Jr. 370, (1793) 2 Ves. Jr. 56, it was 
held that the Company acted as delegates of the 
Sovereign power of England in making contracts with 
potentates, and that therefore the matter could not be decided 
in a Court of Law. This case was cited with approval in 
Buron v. Denman, (1848) 2 Ex. 167, where a naval officer's 
acts in storming the gallinas to release two English citizens 
confined as slaves having been ratified by the Secretary of 
State for Foreign Affairs, it was decided that the acts of tres- 
pass were not withim tle purview of Courts. In West Rand 
o Central Gold Mining Company, Lid. v. The King (1905) 2 
o Cuniral? Gold Mining Company, Ltd. v. Lhe King (1905) 2 

K. B. 391, the proposition was afirmed “ that, according to 
the well-understood rules of international law, a change of 
Sovereignty by cession ought not to affect private property, 
but no municipal tribunal has authority to enforce such an 
dbligation.” The case of Rustomjee v. The Queen was also 
cited, where the British Government had collected certain 
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claims from the Chinese Government on behalf of certain indi- 
viduals ; it was there held that the Court could not enforce 
the claim of the individuals to that money in the hands of the 
Crown. 


The writer proceeds to discuss the application of this doc- 
trine in American Law. “The exact limits of judicial action 
in cases of this type have nowhere been laid down ; nor is it 
possible to do so. The notion that seems to be behind such 
cases is the fear of the consequences that might ensue were 
Courts to intefere in these matters. ” 


After pointing out that (in America) the Courts have 
invariably refused to take jurisdiction to interfere in that great 
group of matters involving foreign relations of the United 
States with other nations, and in matters relating to the dis- 
cretion of executive and administrative officials, the 
cleprecates the readiness evinced by some of the Courts to pass 
upon the policy of certain legislative measures. He think. 
that it would have been better if they had been dealt with as 
political questions, instead of being tested by the Court's own 
view of the “ due process ” clause. 





Signature as Agtnt excluding Personal Liability . A note 
appearing in the Law Quarterly Review for January, 1924 
comments on the recent case, Universal Steam Navigation Co. 
v. James Mc Kelvie and Co., (1923) A. C. 492 and sets out 
succintly the law on the subject as it stands now. The joint 
effect of the above decision and of Gadd v. Houghton, (1876) 
| Ex. D. 357 which expressly approved therein, is said to be 
this : “ Where it appears from the terms of the instrument 
itself, or by the addition of words to the signature of an execut- 
ing party, that he does not intend to bind himself personally 
but as agent only, the other contracting party must look to the 
principal for the performance of the contract to the exclusion 
of liability on the part of the signatory, .. “But there are 
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other considerations which will have to be borne in mind, ” 


continues the writer. ‘‘ The best statement of an important 
one of general application is obtained in the Judgment of 
Crompton, J. in Deslandes v. Gregory, (1860) 2 Ell. & E. at 
page 609 : ‘ persons who put their names to a document there- 
by make themselves personally liable, unless they state upon 
the face of it that they sign it for another. And I agree that, 
if it is left ambiguous on the face of the instrument whether 
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they have so signed it, the construction most against the persons 
signing should prevail; a principle which has been adapted 
in several recent cases.’ There is another jůdicial pronounce- 
ment which has been overlooked in many of the cases in which 
the addition of the words ‘as agent’ or the like have been held 
not to qualify the liability of an executing party__namely, that 
cftect should be given to every word ‘used and that none should 
be rejected unless it is apparent that they have been introduced 
per incuriam. Ihis was excellently summed up by Crowder, 
{| in Hudson v. Clementson, (1856) 18 C. B. 213: ° the expres- 
sion cannot have been oe er as the plaintiff’s counsel 
contend, for no purpose. ’ 


— BOOK REVIEWS. 


, TRIAL OF FREDERICK BYWATERS AND EDITH THOMPSON, 
edited by Filson Young. Notable British Trials published 
by Butterworth and Co. 


The study of notable trials is not without its uses to the 
lawyer and the layman. The psychology of the actors in the 
sensational trials is bound to be of great terest to the reader; 
and in this respect the trial of Bywaters and Edith Thompson 
has its appropriate place among the notable trials. ‘The fu- 
ture generations will not feel the extraordinary interest which 
the public took in the trial of the two persons ; but their inte- 
rest will rest on a more substantial basis and the Editor has 
placed the whole record before his readers to form their own 
judgment on the unfortunate and painful case. 


THE CHARITABLE AND RELIGIOUS TRUSTS ACT OF 1920 
by Prahlad C. Diwanji. 


The Charitable and Religious Trusts Act is an enactment 
which , though it does not go far enough is useful to the extent 
to which it goes ; and this publication which gives the Act 
with notes and the references to cases on allied topics is bound 
to be of use to-the profession. and the public. 


The Madras Law Journal.” 
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LIMITATION LAW AND QUALIFIED OWNERS. 


[Vipya VARUTHI SWAMI’s Caseg, I. L. R. 44 Mad. 831 
SUBBAYYA PANDARAM’S Case, I. L. R. 46 Mad. 751; 


MaApDHAVA Row v. RAGHUNATH, Í. L. R. 47 Bom. 796" 


NyNa PILLAI MARAKAYAR v. RAMANATHAN CETTIAR, 46 M. 
L. J. 546. ] 


The decisions of the Judicial Committee in Gnana- 
Sambanda v. Velu Pandaram (1) and in Abhiram Goswami 
v. Shyama Charan Nandi(2) had to be followed by a re-adjust- 
ment of the course of decisions in this country as to the applica- 
tion of the rules of kmitation and prescription to possession 
held under invalid alienations by holders of religious or secular 
offices. The recent pronouncements noted at the top of this 
article are likely to call for a further re-adjustment of this 
line of cases. 


For convenience of discussion, the relevant decistons may 
be classified under certain heads, e. g. 


(1) those where the question related to the possession 
of the office itself and (2) those where the claim was only in 
respect of the properties ; or again (4) those in which the 
possession of the office or the properties had been taken without 
any colour of title and (b) those where the possession had 
passed under an invalid alienation. Cases of invalid 
alienations of property will again group themselves 
under subheads according as the alienation was 
absolute (as by way of sale, gift, exchange) or limited (as by 
way of lease, usufructuary mortgage, etc.) or according to 
thee exact legal position of the alienors, whether they were 


1. (1899) ILR23M 271. 2 (1909) ILR 36 C 1003 19M L J 530(PC) 
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bare trustees or had beneficial interests in, the property aliena- 
ted, whether the alienation had been prohibited by, statute ur 
was only voidable by the successor and so on. 


e Without entering into details, it may be stated generally 
that the decision in Velu Pandaram’s case (1) has been under- 
stood as laying down that wheneves an alienation was ab initio 
invalid, the alienee’s possession must from the outset be deemed 
to be advers@ to the alienor as well as to his successors. A 
similar principle had been laid down by a Full Bench of the 
Bombay High Court in Radha Bai v. Ananta Rao (3). The 
Judgment in Abhiram Goswamt’s case (2) indicated that in the 
application of this rule, an exception should be made in favour 
of certain cases where even if the alienation may be invalid as 
it stands, it may be good during the lifetime of the alienor so 


to deprive the alienee’s possession of an adverse character 


during that period. It was not then suggested that any distinc- 
tion should be drawn between absolute alienations and limited 
alienations, except in so far as on the language of Art. 134 of 
the Limitation Act of 1877, it was held that it applied only to 
absolute transfers. This difference in scope between Art. 134 
and Art. 144 was removed when in the Limitation Act of 1908, 
the language of Art. 134 was made more comprehensive. 
Whether Mahants or Matadhipathies cén be regarded as trus- 
tees so as to bring their alienations under Art. 134 had not been 
clearly settled but no doubt was entertained as to the applica- 
tion of the Article to alienations by shebaits or temple trustees. 
Anyhow Art. 134 and Art. 144 had generally been regarded 
as between them producing the same result in all these cases. 

Proceeding on the lines above indicated, the Courts in 
India had denied the claim of a fresh starting point for the 
successor in office tn one class of cases (cf. Pydtgantam Jagan- 
nadha Row v. Rama Doss Patnaik (4) ; Neelachalam v. Ka- 
maraja (4a) ) but admitted it in another. 
cf. Mahomed v. Ganapathi (5) followed in Kamalathammal v. 
Krishna Pillai (6). e The distinction between the different 
classes of cases was elaborated in Narasayya v. Venkatarama- 
na (7), which related to a permanent lease bya temple 
manager. 


1. (1899) IL R23 M 271. 2 (1909) I LR 36 C 1003: 19 ML J 530 (PC). 
3. (1885) IL R 9 Bom. 198. 
4. (1904) IL R 28 M 197. 4.a. (1904) 14 ML J 438.° ° 
5. (1889) IL R 13 M 277. 
6. (1910) 20M L J 781° 7. (1912) 23M L J 260. 
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When the Judgment in Vidya Varuthi Swami’s case (8) put 
hcads of Mutts and shebaits on the same footing as regards 
their legal title, a fresh basis of distinction was sought for. In 
07 1. C. 401 Mr. Justice Das suggested that the true line of 
distinction is between cases where property is vested if the 
juridical person and those in which the title is in a mahant or a 
shebait with an obligation to apply the income for the purposes 
of the mutt or the idol. Itis only in the former class of 
cases that according to him the alienee's possession can be re- 
garded as ab initio adverse to the title of the juridical person. 


In Vidya Varuthi Swami’ s case(8), the Privy Council ad- 
dressed themselves both to Art. 134 and to Art. 144 of the Li- 
mitation Act. [he argument based on Art. 134 was answered bv 
holding that under the Indian Law the head of a mutt or a she- 
lait or a Mutawalli is not ordinarily a trustee in the Engli 
sense nor can the property under his charge be regarded as con- 
veyed to or vested in him within the meaning of S. 10 and 
Art. 134 of the Limitation Act. Dealing with the argument 
based on Art. 144, their Lordships observed that though the 
head of a mutt was ordinarily incompetent to grant a permanent 
lease of mutt properties, such a lease could enure for his life- 
time. and the lessee’s possession could not therefore be- 
come adverse to the mutt till the grantor’s death. They fur- 
ther held, even as regards the successor, that a receipt of rent 
by him under that lease can be properly referred to a new te- 
nancy created by him and_as it was within his power to continue 
such tenancy during his life, the lessee’s possession would not 
become adverse even during such successor’s lifetime. This 
statement of the rule in respect of leases has been 
emphasised in their later judgment in Subbiah, Pandaram v. 
Mahammad Mustapha Marcair (9), but they hold that the 
same principle cannot be applied to a sale and that the vendee's 
possession must be held to be adverse to the institution from 
the outset. Subbiah Pandaram’s case related not to mutt pro- 
perty but to an ordinary charitable endowment. And even 
in respect of it, their Lordships assumed that*a permanent lease 
bv the trustee may be good for his lifetime. The result would 
thus seem to be that except in cases falling under Art. 134 any 
succeeding ofice holder may repudiate a permanent tenancy 
created by a predecessor and sue for possession, however long 
the iptervening period or even the number of successions may 
have been, if only the rent has all along been received. 
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More recently in Natna Pillai Maragair v. Ramanathan 
Chettiar (11) their Lordships have expressed themselves 
in the following terms. “In the case of a shebait a grant by 
him in violation of his duty of an interest in endowed lands 
which he has not authority as shebait to make may possibly un- 
der some circumstances be good as against himself by way af 
estoppel but is not binding upon his successors.” This parti- 
cular observation was not made with reference to a plea of 
prescription and it is not possible to gather whether the grant 
here spoken of was meant to refer only to limited alienations 
Or was to cover even absolute transfers. Further there is 
nothing in the judgment to indicate the nature of the circum- 
stances On which the estoppel may be founded. In Magdalen 
Hospital v. Knotts (12) Lord Cairns suggested that. in the 
™ sase of an alienation by the head of an Ecclesiastical 
Corporation a personal estoppel may arise by reason of a per- 
sonal interest. But it is dificult to see how in the case of she- 
baits as we ordinarily know them, such an estoppel can exist un- 
less it be in those cases in which the so called shebait being him- 
self a gurukkal or other temple servant has also a substantia! 
beneficial interest in the income from the endowed property. 
li the mere fact of the trustee making an alienation is to be 
regarded as affording a basis for a personal estoppel, the deci- 
sions in Damodar Das v. Lakhan Das (13) and in Subbiah 
Pandaram’s case cannot be justified in so far as they refuse to 
recognise the death of the defaulting trustee as the starting 
point for limitation for a suit by the successor to recover the 
property. Whether the trustee who has alienated the proper- 
ty in breach of trust can himself repudiate the alienation and sue 
to recover the property has been the subject of differ- 
ence of opinion in this country. [Cf. the cases noticed in 
Kasim Sahib v. Ekambara Iyer (14]. But the general recog- 
nition of a disability in the nature of estoppel and a conse- 
quent validation of the transaction during the alienor’s life- 
time will to that extent overrule the distinction drawn in some 
of the Indian cases between alienations by heads of mutts and 
transfers by shebaits or temple trustees. In Abdur Rahim v. 
Narayana Das (15) the question arose with reference to the 
position of a usufructuary mortgagee from a muttavalli, but 
II. (1923) 146 ML J 546 (P C). 12. LRyzAC 324 
13. (1910) I L R 37 C 885. 
14. (1919) 37 M L J 698. 
1g. (922) I L R 50 C 329 (P C). 
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the legal position was not discussed in view of the finding of 
fact,that the mortgagee had not taken possession before twelve 
years from dat of stit. Cf. Jagga Rao Bahadur Garu v. 
Gonker Bibi (16). 


The language employed in the course of the Judgment in 
Vidyavarudhi Swamt's case, led one to doubt whether the 
trustee of a temple or the shebait of an idol can be regarded 
às a ‘trustee’ even for the purposes of S. 93, C. P. Code. 
That provision had been adopted from Lord Romiully’s Act and 
the section refers to any ‘ express or constructive trust created, 
etc.’ It is thus possible to suggest that that provision was 
meant to apply only to trusts in the English sense of the term. 
The decision in Nataraja v. Kailasa (17) confirming the view 
of the Madras High Court that the head of a mutt cannot as 
such be proceeded against under S. 539 of the Code of ou 
cave further room for doubt. But in Srtnivasachartar v. Eva- 
lappa Mudaliar (18), their Lordships have dealt with a suit 
against a dharmakartha on the footing that S. 92 is applicable, 
though there appears nothing in the case to distinguish his 
tenure of the properties there in question from that of trustees 
Or managers in temples generally. 





In the case of service inams, the trend of Indian decisions 
hitherto had been to draw a distinction between alienations 
which are absolutely void and those which are only void-as 
against the alienor’s successor and to hold that in the 
former case a _ prescriptive title can be acquired by 
twelve years’ possession from the date of the aliena- 
tion. On this footing, it was laid down that as 
the inam was generally held by the ofhce-holder for the 
time being as remuneration for his services, any alienation by 
him can prima facie enure for his lifetime and the alienee’s 
possession will become adverse only after the alienor’s death 
or cession of office. But where the alienation had been ex- 
pressly prohibited by statute or the prohibition rested on 
grounds of public policy, the alienation savas held to be ab initio 
void, so as to support a claim of adverse possession in the 
transferee from the outset. Attempts have been made jn 
recent years in Madras to question this line of decisions but 
with no success [Cf. Dhanushkottrayudu v. Venkatarat- 
aa gagag LW san 

17. (1920) I L R 44 M 283 (P C). 
18. (1922) J L R45 M 565 (PC). 
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nam (19), Kuppuswamt Mudaltar v. Samia Pillai (20), 
Majavathi Alli v. Musafar Alli (21.]). ° The decision. in 
Madhavarao Wamen v. Raghunath Venkatah (22) may, 
however, lead toa change. Their Lordships’ Judgment dealt 
with Watan lands and it suggests that as their alienation 
had been prohibited in the interetss of the state, the alienee 
cannot acquire a title by adverse possession. This probably 
rests on the theory that a service inamdar has no estate in the 
inam lands but merely holds and enjoys them as an adjunct to 
his ofhce and by way of remuneration for his services and that 
the alienee’s possession can, if at all, be adverse only to the 
title of the state. This will explain their Lordship’s reference 
to the necessity of the presence of the Secretary of State in a 
suit raising such a claim; and it may also be noted that the dect- 
sion in Venkata Jagganatha v. Veerabhadrayya (23) rests on 
some such view as to the true nature of service inams. [See 
per Wallace, J. in S. A. No. 1752 of 1922, where the learned 
Judge holds that the decisions in 14 M. L. J. 438 and 
Dhanushkotirayudu v. Venkataratnam (19), have been im- 
phedly overruled by the Judgment in Venkata Jagannatha v. 
Veerabhadrayya (23) }. 

InMadava Row’s case (22) also the Judicial Committe ad- 
vert to the distinction between a claim of absoulte right by the 
transferee and a claim by way of permanent tenancy and they 
say that ‘neither the defendants nor their predecessors in title 
could have acquired any title to a permanent tenancy in the 
lands by adverse possession as against the Watandars from 
whom they held the lands.’ It has hitherto been assumed 
in this country that even a tenant can acquire a permanent 
tenancy right by adverse possession, though it has not been easy 
or possible to define the circumstances under which the pos- 
session of a tenant may acquire an adverse character. TCF. 


I. L. R. 37 M. ı.] 


But the operation of the law of prescription would seem 
to be almost completely excluded in such cases by the following 
observation in Naifa Pillai Maraicair’s case. “No tenant 

e of lands in India can obtain any right to a permanent tenancy 
eby prescription against his landlord from whom he holds the 
lands.” We do not know if this is meant to apply only to 
cases in which a tenant lawfully enters into possession under a 


19, (1919) 38 ML J 320. 20, (1921) 42 MLJn 9. 
23. (1923) 45 MLJ 791. 22. (1923) ILR 47 B 798 (PC). 
23. bL R 44 Mad. 643. 
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lease from year tọ year or for a definite term and later on 
asserts a claim Qt permanent tenancy or even to cases in which 
he takes possession under a lease which ex facie purports to 
create a permanent tenure but which ts as a matter of law in- 
valid or inoperative. (Cf. L L. R. 25 Mad. 507). Nor is 
‘it clear whether the dictum can be applied even to a permanent 
lease falling under Act 134. We may point out in this con- 
nection that in Magdalen Hospital v. Knots ( 12e) it was indicat: 
ed by Lord Selborne that even where a lease is invalid ab initio, 
if the lessee entering under it goes on paying rent the law will 
presume a tenancy from year to year from the receipt of the 
rent. But in Narasayya v. Venkataramana (23), the Court 
refused to follow that view on the ground that it was not con- 
curred in by the Lord Chancellor and Lord Gordon and that 
it was opposed to the decision in Attorney-General. a. 
Davey (24). The statement as to the opinion of the Lord 
Chancellor and of Lord Gordon seems to us mistaken, as both 
of them expressly make a point of the fact that in the case b2- 
fore them, the transferee did not pay rent or in any other 
way enter into the relations of tenants. And that is how the 
effect of that decision is stated in Darby and _ Bosanquet’s 
treatise. As to Attorney-General v. Davey (24), it has 
evidently to be undetstood as applicable to cases falling within 
the principle of Art. 134. 


SUMMARY OF ENGLISH CASES. 


CHILLINGWORTH v. ESCHE, (1924) 1 Ch. 97. 


Vendor and purchaser Agreement to sell__Deposit — 
Purchaser finally refusing to complete sale Recovery of 
deposit, 

A certain person entered into an agreement with another 
to purchase freehold land “ subject to a proper contract being 
prepared by the vendor’s solicitors. A portion of the consi- 
deration fixed was paid as deposit and in part payment. The 
purchasers finally refused to complete the transaction and claim- 
ed back the deposit amount. Held by the Court of Appeal 
reversing the decision of Astbury, J., in (1923) 1 Ch. 576 that 
the original agreement was only conditional and until the for- 

2, LR4AC 324. 23. (1921) IL R 44 M 643 (PC). A 
24. (1859) De G & J 136. 
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mal contract was signed the parties were nọt bound by it, and 
as such the deposit amount could be recovered; p 3 

Per Pollock M. R.__The word “ proper ” must be given 
its ful] meaning and the intention of the parties was that the full 
conditions should be considered in a further contract and until 
that further contract was executed there should be no binding 
contract for the purchase of the property. 

Per Wawtgton L. J...Where there is no binding contract 
and the whole matter is left indefinite, it is impossible to say 
the purchasers pay the deposit as a guarantee to carry out the 
bargain, when by the document they have entered into , they 
have not bound themselves to carry out any bargain. Case 
Law reviewed. 


“om a, 


Dopp v. AMALGAMATED MARINE WORKERS’ Union, 
(1924) 1 Ch. 116. 


Inspection__ Righ of Books and accounts of Trade 
Union —Help of assistant Case of companies and partners.. 


A member of a Trade Union has a right to inspect the 
books and accounts of the Union and may in proper cases em- 
ploy an agent such as an accountant to assist him. This princi- 
ple is not confined to Trade Unions, but applies to members of 
companies, partners and others. 

The onus of establishing that the help of an assistant is 
sought for mala fide is upon the persons who resist inspection. 


(1909) 1 Ch. 561 followed. 


In re WHISTON WHISTON v. WOOLLEY, (1924) 1 Ch. 
£24, 

Will_Construction__ Gift to children —.Nomination — 
Death of one at the time of will Effect _M1stake as to num- 
ber of legatees Rules relating to. 

A testator had three children by the first wite and*three children 
" by the second wife. He made a general bequest of all his real 
and personal estate excluding what he had inherited from his 
second wife to all his six children in equal shares and out of the 
property he inherited from his second wife, he gave small’ le- 
gacies to his children by the first wife and the rest he directed 
to be divided among the three named children by her. One of 
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these latter had been reported missing during the war, but the 
testator refused to believe it, It was subsequently proved he 
had died before the dafe of the will. 

Held on a construction of the will the third share of his 
mother’s estate lapsed and fell into the general residue? and 
did not devolve on his two brothers and sisters. Distinction 
between a bequest to a clAss and a bequest nominatim pointed 
out. (1908) 2 Ch. 190 ditinguished. . 

As regards the one sixth share of the testators’ real and 
personal estate of the testator, that must be deemed undisposed 
of, the real estate going to the testator’s heir at law and the 
personalty to his next of Kin. 

22 Ch. D. 111 is a decision on a particular will and lays 
down no principles of general applicability. 

Per Sargani, L. J. — Quaere whether 22 Ch. D. 111 is 
correctly decided ? 


KRUSE v. SEELEY, (1924) 1 Ch. 136. 


Money-lender__Promissory note. Heavy bonus taken _. 
High rate —Pledge of furniture. Courts power to relieve 
against terms —Money-lender’s Act 3. 1. 


A lady on receiving £ 300 from a money lender executed 
to him a promissory note for £ 500, the amount being payable 
in 24 monthly instalments. Interest was 60 per cent. and if 
default was made in any payment the whole would become 
payable at once. As security, the money-lender took posses- 
sion of furniture which had been insured for £ ṣoo and which 
was purchased a year before for £1,750. If payments were 
duly made the average rate of interest would work out at 
82 1/2 per cent, while if there was default in the Ist instalment, 
the rate of interest would work out at something like 100 per 
cent. The lady made default in the first payment and came 
to Court asking for relief against the terms of the contract. 
Held in the case of a person heavily jn debt resorting to a 
moneylender, the rate of 82 1/2 per cent. would not be so ex- 
cessive as of itself to make the contract harsh or unconscion- 
able, if the loan had been made purely on personal security. 
But where it was adequately secured by the goods pledged, a 
rate of interest which might not have been regarded as exces- 
siye for a loan of personal security becomes outrageous and 
extortionate for an advance upon good security. The tran. 
saction was unconscionable and the Court directed the contract 

M ° 
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to Stand as security for £ 300 with interest at 15 per cent. and 
the plaintiff was also directed to pay the costs of the starage 
of furniture and of insurance. j g 





Havana CIGAR AND Tosacco FACTORIES, LTD. v. 
ODDENINO, (1924) 1 Ch. 179. 


Trade Name__Infringement__W ord signifying brand ana 
size. Seller 18 clear up ambigutty. 


In the cigar market the term “ Corona” used to imply 
cigars manufactured by a particular company, later on it also 
became to denote cigars of a particular size and shape. A 
hotel keeper when asked by one of his customers for a “ Corona 
Cigar ” supplied one of the Corona size and shape but of some 
other brand. Ina passing-off action for restraining him from 
doing so, the defendants contended that the word being ambi- 
guous in its meaning, it was not for them to clear up the ambi- 
guity. Held, as the evidence showed that customers when 
they used the word, intended to signify the brand and not the 
size or shape, an injunction should issue. The duty in such 
a case is on the hotel-keeper to ascertain what was actually 
meant by the order or to indicate by word of mouth or other- 
wise that what was supplied was not a,cigar of the Corona 


brand. 


BRITISH [THOMPSON-HONSTEN Co., LTD. v. BRITISH 
INSULATED AND HELsBy CABLES, LTD., (1924) 1 Ch. 203. 


Evidence_Admissibility__Oral testimony in prior action 
__Admtssion--Difference between documents and oral evidence. 


In a prior litigation, the plaintiff in order to prove a cer- 
tain contention of his cited certain witnesses who gave evidence 
in his favour. In another action by the same plaintiff against 
other defendants the latter claimed to put in the oral evidence 
in the earlier case as amounting to prima facie evidence bind- 
ing on the plaintiffs ¢Held, it was not admissible as evidence. 
There is a distinction in this respect between oral evidence and 
written evidence ; for in the latter case, a party knows exactlv 
what evidence he is letting in and will be bound by it, while in 


the former case he does not know exactly what a witness is 
going to depose to. 


Case-law referred to, 
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THE KING v. ELECTRICITY COMMISSIONERS EX PARTE 
LONDON, ELECTRICITY Co., LTD., (1924) 1 K. B. 171. 

Writs of prohibitton wal certiorart_W hen can be tssued 
and to whom__Scheme to come into effect after approval by 
Parhiament_Distinction between the two writs. e 

Under the Electricity Act, schemes were to be proposed 
by Commissioners and after confirmation by the Minister of 
Transport to be laid before both Houses of Parliament and 
appioved by resolution and then only to come into force. One 
such scheme being proposed certain persons affected by it ap- 
plied for writs of prohibition and certiorari on the ground the 
scheme was ultra vires but the Divisional Court dismissed the 
same on the ground the applications were premature as :t 
could not then be predicted the scheme would be sanctioned 
by Parliament. The Court of Appeal found the scheme was 
ultra vires and as such it was never too early for a writ of pro- 
hibition to issue, as otherwise much waste of time and money 
would occur. The fact that the scheme becomes law only 
on being approved by Parliament does not oust the jurisdic- 
tion of Civil Courts in inquiring into the validity of the same. 

A writ of prohibition is a judicial writ issuing out of a 
Court of superior jurisdiction and directed to an inferior Court 
for the purpose of pseventing the latter from usurping a Juris- 
diction into which it is not legally vested. As statutory bodies 
came into existence exercising legal jurisdiction, issue of such 
writs came to be extended to such bodies. 

Per Atkin, L. J. Prohibition restrains a tribunal from 
proceeding further tn excess of jurisdiction ; certiorari requires 
the record or order of the inferior Court to be sent up to the 
King's Bench Division to have its legality inquired into. There 
is no difference in principle between the two except that the 
former may be invoked at an earlier stage. 


eo 


NUMAN v. SOUTHERN Railway Co.,(1924) 1 K. B. 227. 


Fatal accident Railway company? Death of passenger 
— Contract fixing liability__Dependants if bound by—Fatat 
Accidents Act (1846). 


A railway passenger who was holding a workman’s ticket 
was run over and killed. One of the conditions of the ticket 
was the liability of the Company was limited to a sum not ex- 
ceeding £100. His widow brought an action under the 
Fatal Accidents Act for compensation. Held, her claim wa’ 
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not limited by the agreement entered into by her husband, and 
a Court can grant her more, if the facts justify it. ok 

The causes of action of the dependanfs of the deceased 
is a new and distinct cause of action in respect of which 
damages are estimated on an entirely different basis. 


THE KING v. SUSSEX JUSTICES : Ex PARTE Mc CARTHY, 
1924) 1 K. 8. 256. 
9 5 


Criminal Law__Possthiltty of bias Course of trial— Pre- 
sence of Justice's Clerk at consultation__Professtonal connec- 
tion with one of the parties_k fect. 


As a result of a collision between two motor cycies, a 
civil action ensued, and at the same time a criminal prosecution 
was launched at the instance of the Police. The person who 
acted as Justice’s clerk in the criminal proceedings belonged to 
a firm of Solicitors who were actig on behalf of the plaintiff 
in the civil action. In the normal course of things, the Justi- 
ces after hearing the evidence retired for consultation and 
according to the usual practice the Justices’ clerk went along 
with them with the notes of evidence, but it was subsequently 
proved he did not take any part in the consultation. The trial 
ended-in a conviction and then a writ of certiorari was taken 
out to quash the proceedings. Held by Lord Hewart C. J. 
It is of fundamental importance that justice should not only be 
done, but should manifestly and undoubtedly be seen to be done. 
Nothing is to be done which creates even a suspicion that there 
has been an improper interference with the course of justice. 
The position of the clerk’s firm in the civil proceedings made it 
impossible for him to discharge his duties properly in the cri- 
minal proceedings and in the absence of waiver of irregularity, 
the conviction should be quashed. 


SHRAGER v. Bast, DIGHTON, LTD. AND OTHERS, (1924) 
1K. B. 274. y 


Jartsdiction__Objection to_W atver_E fect 


An action before a Judge was referred for trial to the 
Official Referee. Under O. 36 of the Rules of the Supreme 
Court, it was to go to one of the Ofhctal Referees in rotation, 
but it was actually taken up and tried before a Referee who 
would not come in by rotation. The facts became known to 
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the parties at some stage of the trial or other, but in spite of it, 
the case was allowed to proceed. Held the irregularity had 
been waived by the parties and did not vitiate the trial. 


Per Bankes L. J. — The Rules of the Supreme Court re- 
lating to the distribution of business are rules of procedure and 
do not touch the question of jurisdiction at all. 


WILCOCK v. Pintto AND COMPANY, (1924) 1 K. B. 304. 


Income Tax—_Exercising trade within the United King- 
dom. Non-resident persons — Brother arranging business — 


If taxable. 


A firm of cotton merchants in Egypt used to sell cotton in 
Manchester through a certain person. He used to forward 
applications to Egypt and if accepted to exchange documents 
and secure his commission. Goods used to be shipped C. I. F. 
from Egypt and payments made by bills drawn on the buyers 
and discounted in Egypt. The firm were under no obligation to 
do business through that individual nor was he prevented from 
doing business for others. Held his position was only that of 
a broker and the Egyptian firm could not be said to be exercis- 
ing a trade within the United Kingdom in order to be taxable. 
It cannot be laid down that whenever a contract is made in 
England, trade is necessarily exercised there. 


JOTTINGS AND CUTTINGS. 


The Courts and Deportation Orders : Jt requires a 
strong case to rouse the Courts from the apathy which seems to 
hasce fallen on them in dealing with Home Office orders for 
deportation, and many had hoped that the appeal of the 
‘blameless wife’ (against whom no offence of any kind was 
alleged) with aer British-born child wopld have afforded the 
occasion for a reconsideration of the attitude of impotence 
adopted towards these administrative orders. In view af pre- 
vious decisions, it was excusable, perhaps, for the Divisional 
Court to declinc. of its own motion, to issue the writ of habeas 
corpus which was applied for by the aggrieved woman to stay 
the carrying out of the order for her expulsion. But it is 
disappointing that the Court of Appeal (Bankes, Warrington., 
and Scrutton, L. JJ.) should have nòt only declared that ' 
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was impossible for the Court to interfere with the discretion 
of the Home Secretary in the matter,’ but should actually 
have gone out of its way to suggest dn improvement of thie 
form of the order, which was on the face of it irregular, as it 
did not state any ground for the deportation, so as to bring 
this__and any other. case within the statute (The King v. 
The Home Secretary ; Ex parte Eta Bressler ; March iq). 
One would haye thought that on an application affecting indiv- 
dual liberty such an irregularity__the omission of the material 
words ` conducive to the public good ’ introduced by the latest 
Aliens Order | Art. 12 (6.c) |— would have been seized on by 
the Court as providing the necessary opportunity for adminis- 
tering a judicial check to the arbitrary exercise of these powers. 
The opposite course, however, has unfortunately taken, and it 
will remain for a higher tribunal__we understand that the ap- 
peal is to be carried to the House of Lords__to deal with the 
whole matter, and to say finally whether the Rule of Law has 
been displaced by a Rule of Police in all these cases. There 
is authority, if needed, the other way. In Ex parte Sacksteder 
(1918), for instance, Pickford, L. J., said, “ I am not prepared 
to say that in every case where there is an order of detention 
or imprisonment the Court is entitled to go behind that, and 
see what the motives for making that order were; but I cer- 
tainly am not inclined to say that in no case can the Court go 
behind an order which is, on the face of it, valid.’ What 
would he have said to a case like this, where the order was, on 
the face of it, irregular, and where the effect of it was not mere 
detention or custody, but complete outlawry ? If the present 
ruling stands it would rather seem that our whole procedure 
in extradition cases, which is so strictly applied for the protec- 
tion by law of persons charged with crime, is rendered nuga- 
tory, for the simple decree of the Home Secretary will be sufh- 
cient, and there is no need for any judicial investigation. But 
the Courts have not gone so far yet in the abandonment of 
their jurisdiction ; and it would be strange indeed if, where 
aliens charged with no offence are concerned, a different rule 
should be allowed to be established. 
i The Law Journal, 160. 


t # 


A Wifes Right to Expel her Husband : Probably no 
decision of recent years has caused such surprise, and + has 
eseemed, in a sense, so startling ,as that in Shipman v. Shipman, 
by which Russell, J., and subsequently the Court of Appeal 
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(Mareh 19), held that where the house forming the matrimo- 
nial home happens to belong to the wife as her separate pro- 
perty, she can ordtr he? husband to leave it. The action was 
based upon section 12 of the Married Woman's Property 
Act, 1882, which gives to a married woman ' against all persons 
whomsoever, including her husband, ` remedies for the protec- 
tion and security of her Separate property as if she were a 
feme sole, and although the Court pointed outethat the hus- 
band’s conduct had been bad, and such as would enable the 
wife to maintain a case against him in a matrimonial suit, and 
further, that the order was only an interlocutory one, yet it 
seems from the judgments that these factors, though influencing 
the Court in granting an injunction to restrain the husband from 
entering the home, were not absolutely essential to the success 
of the wifc's application. Apparently, an English married 
woman's house is her castle, and she can order her husband to 
leave it, or let down the portcullis against him, whenever she 
chooses ; and this power in her ts rendered all the more re- 
markable by the fact that the husband has no corresponding 
power to protect his home against an undesirable wife. [t 
is true that, in giving judgment in the Court of Appeal, the 
Master of the Rolls emphasised the duty of husband and wife 
to live together, andethat he associated himself with certain 
remarks of Lord Justice Cotton in Symonds v. Hallett (24 Ch. 
D., at p. 351), in which it was said that though a woman might 
be a feme sole as regards her property, yet she still had a hus- 
band ; but those reminders of the sanctity of the marriage 
contract, however admirable in themselves, do not seem to indi- 
cate any direct bar to the right of the wife to enforce her legal 
rights under the statute. ‘ Is the husband, ’ said Lord Justice 
Cotton, “to be considered a stranger because the property is 
vested in her for her separate use ?’ As regards his right 
to live in her house, the section would indicate that he is. The 
days when the wife was said to be the husband’s chattel have 
long since gone by. Apparently there are now cases in which 
he must study to be circumspect and obliging if he wishes to 
remain her lodger. —lbid, p, 176. 


ya 


vt 
Professional Discipline and Restraint of Trade :__An w 
portant case in the Privy Council last week (March 26), 
Thompson v. New South Wales Branch of the British Medical 
A ssaciation, raised the question whether certain regulations ofe 
the British Medical Association operated in restraint of trade, 
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and were void. In particular a rule was attacked which pro- 
vided that if a medical practitioner was declared by the Council 
to have been guilty of conduct detrimental ®© the honour and 
interests of the profession, and which was calculated to bring 
it into disrepute, no member of the Association should consult 
with him or extend professional recognition to him in any other 
form until it should have been otherwise decided by the Coun- 
cil. The Privy Council, however, declined to entertain the 
view that this rule did operate in general restraint of trade. 
It could only coerce__if it coerced at all members of the 
Association. [Ít could not prevent persons who never had been 
members of the Association, or had ceased to be members, 
meeting in consultation a medical practitioner whose conduct 
the Council declared had brought him within the rule. Fur- 
ther, the implied contract between the members and the Asso- 
ciation that they should observe the rule was, under the princi- 
ple of the Mogul Case (1891) 61 L. J., Q. B. 295, a lawful 
one. The object of the rule was not to penalise or injure 
any person, but solely to keep up the discipline and morale of 
the members and to protect the interests of the Association. 
If incidentally a member of the profession against whom it 
was brought into operation was injured by action taken solely 
with the lawful purpose of protecting the interests of the 
Association, the injury gave him no cause of action./bid, p. 188. 


x k 


The Abolition of Capital Punishment : The Home 
Secretary received last week a deputation of members of a 
number of societies, who placed before him various considera- 
tions and statistics in support of the abolition of the death 
penalty in this country. he societies represented were :—- 
The Committee for the Abolition of the Death Penalty ; the 
Society of Friends ; the Women’s Co-operative Guild ; the 
Howard League for Penal Reform ; the Central Council of 
Societies working for Abolition of Capital Punishment 
Manchester Society for Abolition of Capital Punishment ; 
Women’s Freedom League the British Section of the 
Wonaen’s International League for Peace and Freedom. The 
Home Secretary, in thanking the deputation for their state- 
ment, promised that what they had said would be brought be- 
fore the Government in an appropriate form before any deci- 
sion was reached by the Government on the question of aboli- 

etion. He pointed out, however, that any Government must 
take public opinion into’ account, and that, so far as his long 
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Parliamentary experience went, there was little evidence of any 

general public desire for abolition, the subject not having been 

debated for many yeass. He also pointed out that before a 

Government could recommend an alteration in the law they 

would have to consider very carefully what satisfactory alter- 

native punishment they could properly suggest. _Jbid, p. 209. 
6 


6 ¥ 
Lord Darling on the Death Penalty._Since the Home 
Secretary received the deputation Lord Darling, who when a 
judge of the King’s Bench tried many of the most memorable 
murder cases of the past 26 years, has contributed an article to 
the Evening News stating his views on capital punishment for 
murder. He writes ‘For my own part I cannot agree with 
those who hold that what they call a “ final ” sentence of penal 
servitude for life is as likely as the high probability of hanging 
to turn a man aside from murder. There is no finality but 
death__even if that be final. Most of us believe it is not so, 
and no one can be absolutely certain that itis. Chilo sa? It 
is incapable of proof. But of imprisonment, be it in Worm- 
wood Scrubs or Portland, the worst is easily ascertained. [hese 
abodes may not be those of the best ascertained. 
These abodes may not be those of the best, but they hold no 
unknown terrors. But who, meditating murder in a land 
where it is punishable with death, can fail to have some such 
thoughts as these 
“ To die—to sleep_— 

To sleep ! Perchance to dream ; eye, there's the rub; 

For in that sleep of death what dreams may come, 

When we have shuffled off this mortal coil, 

Must give us pause.” 


+> X 


Yes musi give us pause. And who shall say how that 
hesitation shall end ? The knowledge that the law pushes 
the malefactor without delay over and beyond that bourne 
cannot but have an effect upon the mipd , different from the 
fear of a prison whose gate may some day ‘be opened. Further 
a prison may well appear very tolerable to those who,would 
not fear a course of lectures, such as many willingly support at ” 
the Royal Institution and elsewhere Guarded as the 
penalty is, I am convinced that death is a justifiable and expedi- 
ent*punishment for the crime of wilful murder. 


N 
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CONTEMPORARY LEGAL LITERATURE. 


A writer traces the history of the process of attachment 
for cuntempts out of Court in the Law Quarterly Review for 
January, 1924 under the title The Writ of Attachment. The 
practice in this respect is peculiar in English Law, as it is à 
form of proceeding which involves penalties without a trial 
by Jury. In an early case Rex v. Almor, Wilmot, C. J. 
said “ They are only pntting the complaint into a mode of 
trial where the party’s own oath will acquit him, and in that 
respect it is certainly a more favourable trial than any other ; 
for he cannot be convicted if he is innocent, which by false 
evidence, he may be bya jury ; and if he cannot acquit himself 
he is but just in the same situation as he would be if he were 
convicted on an indictment or an information. For the Court 
must set the punishment in one case as well as the other ; they 
do not try him in either case ; he tries himself in one case and 
the jury try him in the other.” The writer objects to this 
that though an innocent man under examination upon attach- 
mcnt may acquit himself by his oath, he is still liable to be pro- 
secuted for perjury, and may be convicted by false evidence 
in that case. See Wright v. Mason (1). He is then worse 
off, as the writer points out, than the man who is convicted by 
a jury of contempt in the first instance, for, in effect, he is 
{ound to have committed a double offence. He quotes the 
opinion of Wilmot, C. J. himself in another (habeas corpus 
case) when he said : “ The clearest and most undoubted proof 
in the law is the verdict of a jury. ” 


The writ of attachment is itself of ancient origin. From the 
time of Henry II it was the means of bringing a man before 
the Court for trial. In civil cases and petty criminal cases 
the defendant was attached by pledges, or by his goods, or by 
distress. Incase the defendant's appearance in petty criminal 
cases could not be secured by this means, and in cases of felony 
and major offences, the defendant was brought to trial by the 
attachment of his body. Attachment was merely a process 
the process by which he was brought up for trial in the ordinary 

e course of law ; trial and sentence or judgment followed. 
But the feature in contempt proceedings which does not 
stand on immemoria! usage is that examination of the accused 
(and not a trial) was made to follow attachment. The Isaw 


° 1 (1723). 8 Mod. 109. 
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has however been established at any rate from Chief Justice 
Wilmot’s time that°all kinds of contempts can be punished by 
summary process.« The statutory jurisdiction for attachment, 
examination on oath, committal and fine, in cases of con- 
tempt, was first conferred, and then only in certain spefified 
cases by the Statute. (43 Eliz., C. 6). The Statute pro- 
vides that, where a sheriffs makes a warrant to summon, arrest, 
or attach a person, not having a writ authorizing the same, the 
person making the warrant, and the procurers thereof, shall 
be brought before the Justices of Her Majesty's Courts at 
Westminster or elsewhere by attachment and be examined on 
their oaths ; and if the offence be confessed or proved by wit- 
nesses, che offenders shall be committed to gaol until they have 
paid to the party grived£10 and his costs and damages, 
to be fixed by the Judge and £20to Her Majesty. 
It will be observed, continues the writer, the power to commit 
is limited by the right of the prisoner to his discharge upon 
payment of the damages, costs and fine. The Statute seems 
to negative the existence of a general power by common law to 
fine and imprison without limit of amount or time, even a she- 
riff, who 1s an officer of the law, and a fortiort, a stranger. 

The Star Chamber claimed jurisdiction, in the reign of 
Elizabeth, to correctsby summary process contempts out of 
Court, whether committed against its own or any other Court. 
About the same time summary procedure was attempted to be 
introduced in a case of contempt out of Court in the King’s 
Bench. But that such procedure was not adopted by the Court 
of Common Pleas is shown by a remark of Anderson, C. J. 
in Dean’s Case (3), where he says :' A man may be imprison- 
ed for a contempt done in Court, but not for a contempt out 
of Court.’ Sheldon’s Dictum in (1629) 3 How. State 
Trials 267, is to the same effect, that a contempt committed out 
of Court is punishable, like any other trespass, only after con- 
viction in the ordinary course of the law. 

Then the writer proceeds to examine in detail the origin 
and growth and nature of writs of attachment in general. 

The writer thinks that upon the words of the Statute of 
Westminster the second (1285) which provides for punishment 
by imprisonment by the Sheriff by persons resisting execution 
of process, the power of the Sheriff was only to commit resist- 
ers by-way of remand to await the King’s direction. It would be 
unreasonable: to support that the sheriff can pronounce sen- 


3. 41 Eliz. Cro? 689. 
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terice, without previous trial, on the resisters of his bailiffs, ot 
whose guilt he has not visible proof, whéreas in the case of 
those who resist the sherift himself he w to gertify thtm to the 
King’s Court for trial (as provided by that Statute). The 
Stat&te directs the punishment of bailiffs by the sheriff ; but 
only the restraint of resisters. 


Whatever the origin may be, tthe summary process has 
now been firmly established. The accused however, 1s ye 
arrested in the first instance. The question of ° guilty’ 

‘not guilty’ of the contempt alleged | is decided upon the appli 
cation for leave to issue the writ, so that if the Judgment i 13 

‘guilty’ the Court directs the issue of a writ requiring the 
offender to answer touching a contempt alleged against him, 
but in respect of which, in fact, he has already been convicted 
and sentenced. 


Contempts committed in Court have long been punished 
summarily. And the disciplinary jurisdiction of the Court 
over its own officers stands upon a separate footing. The 
jurisdiction to punish contempts by strangers out of Court, such 
as libels on Judges or comments on pending proceedings cal- 
culated to obstruct the course of justice, has been of recent and 
gradual growth. 


[See also ‘ Process of Imprisonmefit at Common Law, 


(1923) L. Q. R. XXXIX, 46.) ]: 





BOOK REVIEWS. 


SARKAR ON EVIDENCE by S. C. Sarkar, Second Edition, 
1924. M.C. Sarkar and Sons, Calcutta. Rs. 15. 


This is the second edition of the well-known commentary 
on the Indian Evidence Act. This edition is long overdue 
and the profession has for sometime been looking forward for 
its publication. We have gone through some portions of the 
book carefully and would say with confidence that this is the 
most exhaustive commentary on the Act. The most authorita- 
tive treatise on the Indian law on the subject is, of course, that 
of Mr. Amir Ali and Sir John Woodroffe and this edition of 
Mr. Sarkar's work does not, in our opinion, suffer in compari- 
son with it. We should however point out certain features of 
_ this work which render it more useful to busy practitioners, 
` The references are not given only to the cases appearing in the 
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authorised reports of in some of the other leading journals. 
On the other hand no case of any importance on the subject 
appearing in any jotirnal’is omitted ; and this is an advantage 
which a lawyer will appreciate very much. Again there is a 
danger to which books which note all cases are susceptible of, 
which is that they will descend to the level of a digest. This 
danger has been altogether “voided and the decisions are criti- 
cally noticed. We shall in this connection only refer to the 
state of the law under S. 92 of the Act on the subject whether 
evidence of conduct 1s admissible to vary the terms of a written 
contract. Ihe divergence of judicial opinion on the subject 
since Batkishen Das v. Legge downto 1924 and the points 
of difference have been carefully and luminously brought out by 
the author. We do not quote other instances only because it 
is unnecessary to multiply them. The principles of the law are 
very clearly stated by the author in his work and it is needless 
to go further than to say that even the first edition of the book 
has commended itself to the approbation of such a jurist as 
Lord Shaw of-Dumfermline. We cannot justly conclude this 
review without drawing attention to the foreword written by 
Mr. Justice Walsh which gives valuable suggestions to the 
lawyer on various points of practice underlying the law of evi- 
dence, which will amply repary careful study. We feel sure 
that the merits of the work are such that it will find its place in- 
to the library of every lawyer and judge. 


STUDENTS’ HANDBOOK OF Roman Law by 4. G. Kul- 
karni, 1924. 


This book which is mainly intended to meet the requirce- 
ments of the University student sets out the principles of 
Roman Law in such a way as would be easy for him to obtain a 
clear idea of the subject. The writer has even arranged in 
their proper places the important questions gt the law exami- 
nations of Bombay and Calcutta and has used them to serve as 
marginal headings. We believe that this book will greatly 
facilitate the understanding of the subject and be a great help 
to the students preparing for the examination. 
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NOTES OF INDIAN CASES. 





RANI JAGADAMBA KUMARI v. WAZIR NARAIN SINGH, 
2 Pat. 319 : 44 M. L. J. 503 (P. C.). 

This decision of their Lordships of the Judicial Committee 
is one of great significance as their Lordships consider the ap- 
plicability of the rule of severance of joint status by the uni- 
lateral declaration of an intention to separate to cases of im- 
partible properties. Recently, this question came up for con- 
‘sideration by the Madras High Court in Annadana Jadaya 
Gounder v. Konammal (1), a case which is now pending in ap- 
peal before the Privy Council. There it was held by Ramesam, J. 
that the holder of aneimpartible cstate could not by the unilater- 
al expression of his intention to separate, create a divided status 
between himself and the other members of the joint famuy in 
respect of the impartible estate, as otherwise the other members 
will lose their inheritance at the mere will of the holder for the 
time being. That this is a circumstance to be borne in mind 
in the application of the rule to impartible estates 1s made clear 
in the Judgment of the Privy Council itself. The decision of 
the Privy Council is not necessarily inconsistent with the view 
of Ramesam, J. as in the case before the Privy Council the 
question was whether a junior member became separated by 
his expression of an intention to separate while in Annadana 
Jadaya Gounder v. Konammal (1), the question was whether 
the Zamindar for the time being can ‘corfVert the Zemindari 
as his separate property by the expression of his intention 
merely. On principle, if the rule is held applicable in one 
case it is not easy to see why it does not apply in the other. In 
this connection, it would be useful to remember that the holder 
of 4 joint impartible estate can in cases not governed by the 


1. (1922) 17 L. W. 107. i 
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Matiras Impartible Estates Act, by his own act, deprive the 
other members of their succession by a gift dr will of the esfate. 

It has some times been said that in eases gf joint impartible 
estates though succession is traced by the rule of survivorship, 
it is merely a rule of inheritance and that the other members 
had no pre-existing interest in the estate. It has therefore 
Leen considered that the estate in thahands of the successor 1s 
liable for the personal debts of the previous holder as his sepa- 
rate property without regard to the purposes for which they 
were contracted. Zemindar of Karvetnagar v. Trustee of 
Tirumalat, Tirupati, etc., Devasthanams (2), Raja of Kala- 
hasti v. Sree Mahant Prayag Dossjee Varu (3). Although 
the case in Baijnath Prasad Singh v. Tej Bali Singh (4) is one 
of succession and not one of liability for debts and there are 
some expressions such as, the right of the other members emerg- 
ing for the first time on the death of the holder of the estate for 
the time being, which indicate the absence of a present interest, 
but the trend of their Lordships’ opinion seems to 
be that the impartible estate was joint family property and 
that all the incidents of such property would attach except the 
right to interdict alienations. This view seems to derive con- 
firmation from the case under consideration as the severance of 
status regarding the tmpartible estate pye-supposes a pre- 
existing joint interest in such property. In this view, it may 
be necessary to reconsider the view in Zemindar of Karvetnagar 
v. Trustee of Tirumalai Tirupati, etc., Devastanams (2), and 
the cases following it. Indecd, the Patna High Court has 
held in Raja Sri Sri Shiva Prasad Singh v. Beni Madhab Chow- 
dhury (5) that after the decision of the Privy Council in 
hatynath Prasad Singh v. Tej Bali Singh (4), succession certi- 
hecate is not necessary in cases Of joint impartible estates thus 
taking the view held in Nachiappa Chettiar v. Chinnayasamt 
Naicker (6). It may be mentioned here that a Division 
Bench of the Madras High Court has in a case not yet reported 
C. M. A. Nos. 85 and 86 of 1921, declined to follow the view 
held in Raja Sri SriShva Prasad Singh v. Beni Madhab Chow- 


e dhury (5). 


À The income from joint impartible estate has been held to 
be the separate property of the holder for the time being and 


2. (1909) IL R 32 M 429. 3. (1916) 30ML J 391. 
4. (1921) 43 A228 40MLJ 387 (PC). 5. (1922) IL Rr Pat."s87. 
6. (1906) I L R 29 M 453. 
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descendible as such to his widow and not to his agnates. Phe 
cstate itself in the hands of the last holder was the joint family 
property of himself nd the other members though they 
had no right to interdict the alienations by the former Batjnath 
Prasad Singh v. Tej Bali Singh (4). If so, how could ft be 
that the income was not joint family property surviving to all the 
other members of the joing family, as in the case of the income 
of any other item of joint family property ? It may be that 
it does not become incorporated to the impartible estate par- 
taking all its incidents. Even in this respect, the matter is 
not without difhculty, because the income may be spent by the 
holder for the time being at his absolute discretion and pleasure 
and this can only be by the fact of the income issuing out of 
the impartible estate which can be disposed of by the holder 
at his will. The distinctions between the legal incidents of the 
Income from any ordinary joint family property, the property 
of a Hindu widow holding a limited estate and a joint impartible 
estate, present a number of anamolies and this decision has not 
tended to clear them up though an argument based upon them 
seems to have been presented before their Lordships. 


JAI GOPAL SINGH v. MUNA LAL, 4 Lahore 140. 


The view of the learned Judges in this case that a memo- 
randum of cross objections cannot be heard when the appeal out 
of which it arose is bad, as barred by time is in accord with 
the view of the Full Bench of the Madras High Court in Ala- 
gappa Chettiar v. Chokalingam Chettiar (1) where the argu- 
ments in favour of the opposing views are fully set out and exa- 
ruined. It strikes us as somewhat strange that the question 
which as seen from the judgments of the learned Judges in the 
Madras case is the subject of conflicting decisions is treated as 
devoid of authority in the case under notice and the previous 
cases are not adverted to. [It is perhaps interesting to notice 
that though an appeal might have been laid properly and a 
memorandum of cross objections was properly preferred under 
©. 41, R.22 of the Civil Procedune Code, it has been 
held that if subsequently the appellant dies and the 
appeal abates, the memorandum of objections cannot 
be heard. Murugappa Chettiar v. Ponnusami Pillai (2). 





(1921) 43 A 228: 40 M L J 387 (P C). 
" (1918) ILR 41 M 904:35 ML J 236. 
(1922) I LR 44 M 828 ‘41 M. L, J. 304. 
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BINDESRI PRASAD v. BADAL SINGH IL. L. R. 45 All. 
369 (F. B.). a 

In this case, a decree was obtained on & mortgage against 
the ęxecutant (a Hindu) and his grandson a minor represented 
by the grandfather and in execution of the decree, the property 
was purchased by a stranger. [he minor subsequently 
brought a suit for a declaration thkt the decree did not bind 
him as he was not properly represented in the suit his interest 
being adverse to that of the grandfather. The decree was ac- 
cordingly held not binding against him and at his instance the 
auction-purchaser was deprived of possession and property 
handed back to him. Hence the present suit by the 
auction-purchaser to recover the price paid from the decree- 
holder. The question was (1) whether the auction-purchaser 
had the right to recover the price at all, (2) whether his remedy 
was by suit or by an application under S. 47. The Full 
bench of the Allahabad High Court hold that the purchaser 
was entitled to claim the refund and that his remedy was under 
5.47, C. P. C. Their Lordships rightly held that the deci- 
sions that held that apart from O. 21, R. 93, the auction- 
purchaser had no right to refund of the purchase-money applies 
only to cases where there was a valid decree and had 
no application to cases where the decreeewas a nullity. Where 
the decree is a nullity, the Court is bound to restore the parties 
affected to the status quo and as such there could be no ques- 
tion but that the auction-purchaser would be entitled to get back 
his money. [f the decree was voidable, the case might stand 
on a different footing and the auction-purchaser may have a 
right to be maintained in possession (see 30 Mad. 295). If 
the view taken by the Madras High Court in 40 Mad. 299 
is correct (it has the merit of standardising procedure) the 
auction-purchaser would be entitled to restitution under S. 144. 
The Allahabad Full Bench in this case while fighting shy of this 
conclusion puts his right under S. 47. The difficulty lies in 
seeing how a process, which involves the negation of the decree 
can be regarded a$ a process in execution. 
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¿GOPI Ram v. Jeor Ram, I. L. R. 45 All. 478. 


“The question in this case was as to whether a right of pre- 
cmption reserved ina sale deed in favour of the vendor, his 
heirs and representatives could be enforced by the heirs of the 
vendor. Their Lordships hold that it could not be and base 
their conclusion on the ground that the contract is vitiated by 
the rule as to perpetuitief. The observations of Farwell, L. J. 
in South Eastern Railway Company v. Associated Portland Ce- 
ment Compaty (1) as well as the House of Lords’ case of 
William v. Wane (2) which he relies upon seem to be opposed 
to this view. In so far as it is necessary for a person to rely 
upon the contract as an estate in land, 4. e., to say when he has 
got to enforce it against a purchaser, the contract is liable to be 
set aside on the ground of remoteness but when it is not sought 
to be used in that manner but merely as a contract and the estate 
remains in the hands of the heir, it is dificult to see why the con- 
tract should not be enforced. The rule of perpetuities is a 
part of the rule of property and not of contract. ‘There is no 
rule of perpetuties applicable to a contract as such. There ts 
no rule prohibiting a person from entering into contract to 
operate for any number of generations. ‘The heir will be 
bound to the extent of the assets coming into his hands. If he 
possesses the assets, the assets will be bound. If he does not, 
they will not be bound. So far as Eagala Nagappa w. Munu- 
swamy (3) is concerned, that proceeds upon a view of these 
options which is irreconcilable with the assumption that they are 
interests in land, the view taken being that they are mere offers 
which may be revoked at any time. The objection we take to 
the case under review applies equally to Dinakara Rao v. Nara- 
yana (4). The case in Kolathu Atyar v. Ranga vathtar (5) 
did not contain a covenant binding the covenantor and his heirs. 
It may be right enough in such a case not to presume a perpe- 
tua] covenant. The question is as to what is to happen if there 
is such a perpetual covenant. 


SE —— e 3 
BHAGWAN Das Naick v. MAHADEO PRASAD Ral, I. L. R. 
45 All. 390. j 
Although the decision in this case may be right on the facts, 
some of the observations seem to be too wide. The debt was 
=». (1910) 1 Ch. 12. 2. (1883) Challis Real Property 2nd Edn. Appx. V.401. 


3. (1922) 42 M. L. J. 432. 4. (1905) I. LR 2 Q.B 357. 
5. (1912) ILR 38M 114, 
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incurred for the purpose of a litigation to secure certain,pro- 
perty claimed to be family property. The family did not 
secure the property by the litigation. *Theajuestion was whe- 
ther such a debt bound the family. Their Lordships held, the 
suit was a speculative suit meaning thereby apparently that 
it was a frivolous suit. But they go on and say further that 
the debt would bind only if it was incurred for the purpose of 
protecting the, estate in possession. This would seem to be 
going too far, whether in the case of the widow or the 
managing member, more in the latter case than in the former. 
The property might have been taken possession of, a day be- 
fore the death of the last owner the suit may fail on some 
technical ground or on a question of limitation. The suit 
might succeed in two Courts and fail ultimately in Privy Coun- 
cil or again if the principle ts sound, the litigation in respect of 
mortgages or other similar claims also must stand on the same 
footing. Under those conditions, the position of the mana- 
ger should be very risky. Before he undertakes litigation 
{or the purpose of recovering property bona fide believed to be 
{amily property, he must be in a position to insure success or he 
inust prosecute the suit at his peril. The whole question 
should be merely as to whether the litigation was reasonable. 
and whether it was in respect of the estate. It is as much 
protection of the estate when you sue for it though not in your 
possession as when you sue for it or be sued for it when you 
are in possession. That circumstance is material only in decid- 
ing on the question of reasonableness. | You might be in pos- 
session of property and yet the title might be too clearly bad and 
in those circumstances, it would be quite wrong to support a debt 
incurred for litigation to protect such possession. 


VILAYAT Husain v. Misran, I. L. R- 45 All. 396. 


The suit in this case was by the heirs of an ostensible 
vendee for possession, the defendants claiming that they are 
the real owners and that the sale-deed they executed in favour 
of the deceased was benami with a view to defraud creditors. 
{he question was whether such a plea was open to the defen- 
dants. Their Lordships hold that it is open. [Ít is settled 
law that it js open to the defendant in possession to plead the 
fraud of himself and the plaintiff so as to defeat the claim_of 
the plaintiff. But this rule is said to be subject to two ex- 
eceptions (1) when there is a deed which is to be got rid of 
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Ba iki the defendant could get rid of the plaintiff s claim, 

(2) when the transaction has been acted upon in a Court of Law 
a an order has®een Secured on the footing of the validity of 
the transaction impeached as fictitious. As to the second 
point, the following are the authorities. 31 Mad. 485, 10 Mad. 
17, 20 Mad. 326, 18 Mad. 378. On the first point 31 Bom. 
405, 32 M. L. J. 484. The second point had relevancy to the 
case as a claim had been put forward by the fictitious purchaser 
and it had been upheld by the Court. If as suggested in 
31 Mad. 485, the rule is the rule of res judicata taken with the 
other rule that a party is not entitled to get rid of the binding 
eftect of a judgment on the ground that it was obtained by col- 
lusion between himself and the opposite party, the claim order 
being prima facie only between the creditor and the claimant, it 
would not have barred the plaintiff. The other point also had 
relevancy in the case. Here again the point is not noticed. 
Taylor v. Chester (1) and Herman v. Jetuchner (2) are not 
quite relevant. In the first, it was the plaintiff that 
had to rely upon illegality. The second was a case of contract 
not under seal where illegality is pleaded as a defence. Here 
the question was one of conveyance. It is on the existence 
of the deed which is to be got rid of that the whole distinction 
turns. But we agnee with the Allahabad High Court that 
Roberts v. Roberts (3) has no application to India. In Eng- 
lend with the distinctions between relief in equity and in com- 
mon law, one had to get rid of a deed, before you could plead 
his title. In India, a sale vitiated by illegality is a void sale 
and conveys no title. It is not necessary to have it formally 
set aside or cancelled. There is no ditference in this country 
bctween a conveyance by deed and oral conveyance, all standing 
cn the same footing. In those circumstances even in cases 
ot deed, the right rule to be laid down is that illegality is 
pleadable in defence even in such cases. But it is very difficult 
tor English lawyers to get rid of the old prepossessions. This 
aspect of the case is noticed by Sir Charles Sargent in Babaji v. 
Krishna (4) but ignored in the subsequefit Bombay case as 
well as the Madras case referred to. 
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* Moo, CHAND v. MUL CHAND, 4 Lahore 142. 


It was held in, this case that if a suit were brought for a 
debt or other demand due to a partnerShip sand some of the 
partners died pending the suit, the suit could proceed to judg- 
ment wihout the legal representatives of the deceased person 
being brought on the record and that the suit would not abate 
for that reason. After the cnactmént of the Code of 1908 
which containseO. 30 R. 4 among its provisions, this proposi- 
tion cannot admit of any doubt. But a question has been rais- 
ed whether that rule is restricted in its operation to suits brought 
in the firm’s name by two or more of the partners under O. 30 
or whether it extends to all suits by the partners. In the case 
of Bal Kishen Dass v. Kanhaya Lal (1), it was held that the 
scope of the rule need not be so restricted. Without any re- 
ference to it in the judgment, a later case of the Calcutta High 
Court has held in Manmohan Panday v. Bidhu Bhusan Ray 
Chowdhury (2) that the rule can only apply to suits in the 
firm name as conemplated by O. 30, R. 1. We venture to 
submit that this ruling is open to question. For where a suit 
is brought in the name of the firm, the firm’s name is used only 
as a compendious method for denoting those persons who com- 
pose the firm and such a suit does not differ in any material 
respect from a suit by them in their indsvidual names. See 
per Lindley, L. J., in Western National Bank ofCity of New 
York v. Perez Triana and Co (3) and per James, L. J. in 
Ex parte Blain In re Sawers (4). Further, as pointed out 
by Farran, J. in Motilal Bechardass v. Ghellabhai Hariram(s), 
tt is Open to a surviving partner to collect the debts of a dis: 
solved partnership and can give a valid discharge for the same 
under S. 263 of the Contract Act and there can be no objec- 
tion to the suit going on as though the suit had been instituted 
by the surviving partners alone. All that could be said for 
the opposite view before the enactment of the Code of 1908, 
was clearly brought out by Farran, J. in that case. The only 
Court which held under the old Code of 1882 that the suit 
could not proceed was the Calcutta High Court in Ram Narain 
° Nursing Doss v. Ram Chunder Jankee Loll (6). It was only 
“with a view to enact the law as understood by the other High 
Courts and in England, that O. 30, R. 4 was introduced, though 
it may be mentioned that its language might have been clearer. 


Sy eg he gE Se — a 
; I. 17 CL J 648. 2. 28C L J 268. 3. (1891) 1 Q B 304 at 314 
sh. (1879) 12 Ch D at p 533. å 5. I L R I7 B 6, 6, I L R 18 C 86. 
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» MUHAMMAD UMARKHAN v. UMMaTUL Rani, I. Li R. 
45 All. 376. 

The questiorNin this case was as to whether a suit by one 
of the heirs of a Mthammadan to recover his share in a certain 
property ostensibly sold by the deceased to a third party but 
claimed to be a fictitio%s transaction barred a subsequent suit 
for the recovery of his Share in other properties not so sold 
under O. 2, R. 2. Their Lordships held that «et did not, and 
we think rightly. To start with, the parties to the two suits 
were different and a condition precedent to the application of 
that rule is that the parties should be the same and as their 
Lordships point out, the facts, that have got to be proved in 
the two suits are not the same. It may be noticed however 
that there was nothing to prevent the two claims from being 
combined in one suit. The claim in the first suit was not that 
the sale was procured by fraud but that it was fictitious, 1. e., to 
say no title passed to the so-called vendee. 





Yap RAM v. SUNDAR SINGH, I. L. R. 45 All. 425 (F. B.). 
In Sundaram v. Mamsa Rowther (1) the Madras High 


Court held that the erroneous dismissal of an application under 
©. 21, R. 89 by the jtidgment-debtor on the ground that he had 
sold the property and as such was not entitled to apply there- 
under was revisable under S. 115, C. P. Code. In the case 
under review the Allahabad High Court held that they could 
not revise such an order under the section. In this case, the 
first Court had held in favour of the applicant’s right, the 
appellate Court against. No point was however made of that 
circumstance The curious feature is that both the Madras 
and the Allahabad High Courts rely upon 
Balakrishna Udayars Case (2). The decision 
on a point of limitation in a suit or on a point of title against 
the plaintiff even on a question of law would not entitle the 
plaintiff to come up in revision. It prima facie looks an ana- 
moly that in these applications it should be otherwise. But 
the distinction is clearly recognised in proceedings by way of 
prohibition in England in respect of Courts of limited jurisdic- ” 
tion. If they act in excess of their jurisdiction by reason of 
an error of law, the writ is issued but not so if the error is one 
“1. (1921) TLR 44M 554 40M L J 497 (F B). 
a (1917) IL R40 M 793 :33 ML J 69 (PC), 
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of fact. The various powers conferred on the Court of, set- 
ting aside sales are all in the nature of limited powers. Ié the 
Court acts in excess of the powers, the*Higs Court can inter- 
fere under S. 115. In 19 Cal. 8, the Privy Council upheld 
the order of the High Court interfering in revision with an 
order setting aside a sale at the instancf of a party not entitled 
to come in under S. 311, C. P. C. (Offa1, R. 90). In Bala- 
Krishna Udaygr’s case (2), the District Court had jurisdiction 
to act in the matter. The error of the District Court was tn 
acting in the manner it did, i. e., to say asking the Committee 
to hold an election or to confirm the appointment of a person 
so elected after three months from the date of the vacancy. 


KEDARNATH SINGH v. SHEO SHANKER, I. L. R. 45 All. 


Csr 


5. 

The point in this case has been decided by the Privy Coun- 
cil in Pittapur Raja v. Butchi Sitayya (1). A decision bet- 
ween the same parties in a previous suit is res judicata although 
the two suits relate to different properties. A sale deed com- 
prised certain moveables and certain immoveables. In a suit 
in respect of the moveables, it was decided that the sale was 
brought about by undue influence and was therefore invalid. 
It was held that this decision operated as res judicata in a subse- 
quent suit between the same parties in respect of the immove- 
ables. There is some serious difference of opinion when the 
decision relied upon is not an actual decision but an implied 
decision under S. 11, Explanation IV. There is none such 
where there is an express decision and there could be none such 


in the face of the judgment of the Privy Council above referred 
to. 


RAM CHUNDER v. MUHAMMAD NUR, 1. L. R. 45 A. 545. 
In view of the jydgment of the Privy Council in Raja 
Brij Narain Rat v. Mangla Prasad Rai (3) that the pious obli- 
gationof the son exists even during the life-time of the father 
and the share of the son is liable to be seized in execuion of 
a decree upon a debt of the father as held in Nanomi Babua- 
sin’s case (4), the silght disturbance in the current of opinion 
2. (1917) ILR40M 793 33 ML J 69 (PC) I. ILR8M 219. 
3. (1923) 46 MIL J 23. 4+ LRx37TA dt. 
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caused by Sahuram's case (1) and Chetram's case (2) must be 
taken to be set right and a complete status quo ante must be 
taken to be established except to the extent that a mortgage as 
such cannot be enferced unless it is supported by an antecedent 
debt—antecedent notsọnly in point of time but also antecedent 
in point of fact. \ 


~% 


LAL RAM SINGH v. DEPUTY COMMISSIONER OF PARTAB- 
GARH, I. L. R. 45 All. 596 (P. C.). 


In this case, the question that has divided the Courts in 
India, vtz., when a property is devised or gifted by a Hindu 
father to his son, whether the son takes it with the incidents 
of ancestral property or as self-acquisition came up for discus- 
sion before their Lordships. Their Lordships were able to 
clecide the case without deciding this question. The property 
was one governed by special rules of devolution and disposition 
laid down by the Oudh Estates Act and not property governed 
by the rules of the Mitakshara Law and as such their Lordships 
held that the assumption on which the rule is based, namely, 
that the donee takes what he would otherwise have taken by 
descent, did not apply to the case. Their Lordships say that 
if the question arose®directly for decision, they would go back 
to the Mitakshara and decide on its language. The question 
is a difficult one. ‘There is first the principle of the Mitak- 
shara that the son takes an interest by birth even in the self- 
acquisition of the father—-the term “ son ” including “ grandson” 
and “ great-grandson’ also and elaborate rules are laid down 
for partition of father’s self-acquired property. It is the ob- 
vious intention of the Mitakshara that property which is partı- 
toned during the lifetime of the father should be regarded as 
ancestral property as much as that property would be regarded 
an ancestral property if the partition is made after the death 
of the grand-father. In partitions the father 
represents his sons. As regards, , property allott- 
ed toa sonin partition, there is very strong reason to hold 
that the property is ancestral property so far as his sons are 
concerned. Certain properties among  others__property 
given by the father out of affection is exempted from partition. 
Cn the other side, property acquired “ at the detriment of the 
Pitr Dravya” is said to be subject to partition. The Mitak- 


1. (1917) IL R39 A 437 (PC). 2s. (1922) I L R 44 A 368 (P C).® 
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shara does seem to make a distinction between moveables and 
immoveables and gifts from affection or "religious duty, and 
other gifts. The power to gift is intendeg only to apply to 
moveables. On the view adopted at present, that the father 
can give away  immoveable operty, gifts of 
immoveable property also ay come within 
the exemption. But the exemptionfrom partition is only as 
between brothers. It does not apply to partition between the 
donee and his sons. The question then is whether on the rule 
ot construction adopted by all the leading commentators 
the rules apply to all partitions whether between collaterals or 
between father and sons. ‘The rule is known as Upalakshana. 
But such a wide interpretation does conflict with the other rule 
as to right by birth of the son. Assuming it does apply to all 
partitions, then the question would be as to whether the gift 
is to the father individually or to the branch. ‘The presump- 
tion should be that it is to the branch. The mere fact that 
power of alienation is given to the grantee cannot exclude the 
presumption as power of alienation is put in generally as des- 
criptive of the estate conferred, 1. e., to say whether it is an 
ahsolute estate or a limited estate. There was another point 
in the case. The father gave the remainder to the son on 
these terms “ L, his heirs and representatives shall succeed 
to the entire estate as provided by S. 22 of Act I of 1869.” 
Act I of 1869 did not apply to the case in the events that had 
happened. The question was what interest the son took. The 
argument was that it was an attempt to create an 
estate that cannot be created under the law and therefore 
wholly invalid. The alternative argument was that it would 
give a life estate to the son thegift beyond being invalid. Their 
|.ordships acting on the principle of Ut res magis valeat quam 
pereat, treat the words “ heirs and representatives ” as words 
of limitation and disregard the later words as an idle attempt 
to derogate from the grant previously made or as words of 
description involving a mis-statement of the legal consequences 
which did not matter’ 





£ 
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» SAHIB SINGH,v. GIRDHARI Lau, |. L. R. 45 All. 576. 


" We respectfully agree with the judgment in this case that 
it is not sufficienAfor a private vendee from the father in pos- 
session under the sale, to put forward a sale deed to put the 
son on proof that th&sale is not binding. To bring the case 
within the rulings of tke Privy Council, the sale must be not 
tnerely ostensibly for @htecedent debts but actually so the 
burden of proving which would be on the purchaser. Nor do 
we think that the fact that there is an antecedent debt will 
justify the sale. It must be shown that the sale was necessary 
in the sense that the sale was for adequate consideration and 
that the debts could not be met from the other available re- 
sources. There is a fallacy going round that necessity and antece- 
dent debts are mutually exclusive terms. It is stated some times 
that a sale is good if supported by antecedent debt. There is 
no justification in any of the observations of the Privy Council 
for such a theory. If that theory is right, the existence of any 
the slightest antecedent debt would justify a sale if the sale pur- 
ports to be only for the amount. An antecedent debt need not 
be beneficial to the Family, in other words, it is in itself an item 
of necessity. There is no warrant for giving it a higher place. 
Just as the existence of an item of necessity is not sufficient to 
justify a sale when @here are other resources available or 
when the sale is for inadequate consideration, an item of ante- 
cedent debt also is in similar circumstances insufficient to justify 
a sale. 





SHAMAN v. ABDUS SAMAD ; [ L R. 45 All. 548. 

The question in this case was whether the Court can when 
considering the application for leave to sue in forma pauperis 
take evidence as to the merits of the case. The point has been 
decided in the contrary sense by a Full Bench of the Madras 
High Court in Rathnam Pillai v. Pappa Pillai (1). 


MUHAMMAD SIDIQ v. ANWAR-UL-Hasar IL. R. 45 All 
503. . 

The guestion in this case was whether a notice given bya 
person to the Court of Wards would enure for the benefit of 
the representatives on his death. The name of the plaintiff is one 
of the essentials to appear in the notice.As pointed out by Mr. 


1. (1902) 13 M L J 292 (F B). l ? 
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Justice Mukerjea in 40 C. 503, it is not necessary that notice 
should be signed by all the plaintiffs but the notice must, contain 
the name of all the plaintiffs_tthe change of Janguage from in- 
tending plaintiff to plaintiff seems to be significant. The wide 
meaning given to a “ cause of action ° AM this case seems to 
be opposed to 25 All. 187 and 24 M. 79. Nevertheless, as 
the section directs the name of the plgintiff to be given and as 
having regard to the object of the section, it is a material cir- 
cumstance to be known for the purpose of making amends, the 
view taken in the case seems to be right. 





BISHAMBAR NaTH v. MUHAMMAD KHAN I. L. R. 45 
All. 581. 


The point in this case was about the construction of a do- 
cument, whether it was a mortgage or a sale with a clause for 
re-purchase. Three circumstances were relied upon to show 
that it was a mortgage :__(1) atthe time of the re-purchase, 
the vendors had to pay in addition to the purchase money ar- 
rears of rent that might be outstanding against the tenants ; 
(3) one of the parties was a Muhammadan, (111) there was a 
clause that the vendor should indemnify the vendee for any 
loss from any undisclosed encumbrance. ‘hese circumstances 
were held not sufhcient to justify tłĦfe construction that 
it was a mortgage. There was a further contention based on 
>. §8 (c) of the Transfer of Property Act that such transactions 
were mortgages by force of that section. This contention was 
rejected in the Madras Full Bench case 42 M. 407 though the 


referring judges were in favour of it. 


JHARI Korri v. BryarSInGH I. L. R. 45 All. 613. 

The point in this case was about the quantum of interest 
that passes in execution of a money decree against a Hindu 
widow for rent due on the holding belonging to the estate. 
There is a volume of judicial decisions on the subject. Many of 
the decisions are complicated by (1) peculiarities of saw as to 
rent recovery, different proceedings available for the purpose of 

„Teaching the tenure and reaching the interest of the defendant, 
(30 C. §50,P.C.). (1) by the language of the Civil Procedure 
Code of 1859, (11) by considerations of the personal default of 
the widow which threw the primary obligation on her and 
which naturally pre-disposed the Coorts in favour of a stritt 
construction in the absence of surrounding circumstances pojnt- 
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ing clearly to the contrary. [he present case had not the: first 
two, complications."To the third, the Court does not seem to ad- 
vert sufficiently hut itenust be conceded that that fact cannot 
matter if it is cleAr on the terms of the proclamation and the 
sale certificate and Ne whole interest was intended to bë sold. 
T heir Lordships had Mot to decide the point finally as the plain- 
üf was a trespaXer who had ousted the de- 
fendant while in possession and as, against him 
the purchaser could clearly recover on the 
finding that he had purchased the entire tenure. Their Lord- 
ships held that the principles applied to private alienations 
of the entire estate, namely, that they are only voidable and 
hold good as long as the reversioner does not choose to dis- 


afirm apply equally to Court sales in execution of decrees 
against widows. 


JAGANNATHA SASTRI v. SARATHAMBAL AMMAL, 46 M. 
574:44M L J 202. 

In coming to the conclusion that it was obligatory on the 
Court to issue a commission in cases falling under O. 26 R. 4 
we venture to think that the learned Judge was only following 
the decision of a Division Bench in Sttamma v. Subraya (1), 
which sitting as a single judge he was obliged to follow. When 
the question again comes before a division bench, the soundness 
ol S:tamma v. Subraya (1), may have to be reconsidered. 

As was laid down in Veerabadran Chetty v. Nataraja 
Desikar (2) the power to issue a commission ts given by O. 26 
Rr. 1 and 4 and the limits of the power depend on the provi- 
sions of those rules. Ordinarily a party has to bring before 
the Court trying his cause, the witnesses on whose evidence he 
wishes to rely in support of his case and he has no right 
ex debito justiliae to have a commission for the examination of 
witnesses, Coch v. Allcock (3). If therefore he has no right 
to the issue of a commission, there is no reason why the permis- 
sive provisions of O. 26 R. 4 which merely enable the Court to 
issue a commission should be taken to impose an obligation on 
the Court to issue a commission when thé legislature has used 
the word “may” and not “shall”. As-was pointed out by: 
Lord Blackburn in the leading case of Julius v. Bishop of 
Oxford (4), the word ‘ may” has an imperative significance 
when the act imposed is one for the effectuation of a legal right 
in a party and this as we have pointed out is absent. Even 


r (1911) a1 ML J 889. 2. (1904) IL R28 M28. œ 
3 21 QBD 178 4 LR5AC 214. 
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before the power to issue commissions was enacted in the rules 
of the Supreme Court, O. 37 R. 5 it was understood that, the 
power to issue a commission for the examingtion of witnesses 
was only discretionary when the language of fhe English statute 
was '“it shall be lawful” to issue a commssion See Ducket v. 
Williams (5), and Castelli v. Groome 6). These decisions 
have been considered to be corrects even after the elabo- 
rate consideration given by the House of Lords in Julius v. 
Bishop of Oxford (4) to the words “may” and “shall be 
lawful” in the construction of statutes. See Stroud’s Judicial 
Dictionary, 2nd Edn., p. 1179. 

Again, authority “ven in Madras prior to Sttamma v. 
Subraya (1), was in favour of the view that the provision in 
the Code of 1882 corresponding to O. 26, R. 4 was only dis- 
cretionary. See Veerabadran Chetty v. Nataraja Des- 
kar (2) and Maruthamuthu Pillai v. Krishnamachariar (7). 
Apart from the circumstance that the view of the Calcutta 
High Court is to this effect as noticed by the learned Judge in 
the case under notice, the attention of the Madras High Court 
in Sttamma v. Subraya (1), does not seem to have been drawn 
tu the prior decisions of the same Court. 

We only wish to submit that when the learned Judge ob- 
serves that a commission may not be ordeyed if the witness is 
under the power of the party applying for commission though 
he may be more than 200 miles from the Court-house, his 
Lordship does not give imperative effect to the provision in 
©). 26, R. 4. Further if imperative effect is to be given to 
“may ” in O. 26, R. 4 we should have to go to the full length 
of saying that even if the witness was residing less than 
200 miles away from the Court-house, the party is entitled 
as a matter of right to a commission for the examination of 
the witness under O. 26, R. 4, sub-R. (a) if only he-was out- 
side the local limits of the jurisdiction of the Court. Be- 
sides we can see no justification whatever for the issue of a com- 
mission to a person ill or suffering from an infirmity under 
Q. 26, R. 1 or under the provisions of O. 26, R. 4 unless the 
, Court is satisfied that the witness is going to speak to some rele- 
want fa¢ts in the case and that he cannot be brought before the 
Court by the party desiring to have his evidence, as otherwise 
the Court will be obliged to issue commissions to every person 
beyond 200 miles and each and every sickly person. 







s 9 LJ Exch (O S) 177. 6. 21 LJ QB 308. 
e 4} LR5AC ary T. (1911) 21 M L J 889. 


2. (1904) I LR 28-M 28, 35, 7 ILR30 M 143, 
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Ramat ALI Muhammad Farizi v. Drewa SINGH Man 
SINGH, 4 Lahore 151. 







In this case a debt Wue under a Hundi was renewed under 

a later Hundi which wasNnot duly stamped and the learned 
Judges held that a suit coul&be maintained on the prior Hund 
when a suit on the latter had been dismissed as it wag inadmissi- 
ble in evidence. It is well settled that when an improperly stamp- 
cd bill or note is given for a debt due, it cannot amount to 
a conditional payment of the debt and the payee necd not even 
present the bill or note for payment and that a suit can therefore 
be maintained on the original debt ignoring the new bill or note 
altogether. See Cundy v. Marriot (1) ; Brown v. Watts(2); 
Wilson v. Vysar (3), and the other cases cited in 7 Hals. S. 
917 and 10 Encyclopedia of the Laws of England 2nd edition 
v. 655. In such a case, therefore, the original cause of action 
would not even be suspended until the dishonour of the bill or 
note and cases like Kutlayan Chetty v. Palaniappa Chetty (4) 
have no direct application to the circumstances of this case. We 
therefore, venture to thipk the ground on which the learned 
Judges rested their judgment may not be strictly correct, though 
the decision itself would be correct on the ground stated by us. 


— 


In this connection, we may observe that the question wherc- 
one contract is rescinded by another contract which though valid 
in law is not capable of enforcement in Courts, as by reason 
of its not being reduced to writing or on account of its want of 
registration or because it is not properly stamped in cases where 
it is in writing, whether there is a valid rescission in law by rea- 
son of the substituted agreement, was not quite settled 
till the decision of the House of Lords in Morris v. Baron and 
Co.(5). In that Case, their Lordships laid it down authorita- 
(ively that in such cases, there is a valid 


— 


TT 


UB & Ad 696. 2. 1 Taunton 353, 
3. 4 Taunton 288. 
4 ILR27 M 540. 
5. (1918) ACr. 
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rescission 7? in law of the old contract even 


though the new agreement may be incapable of én- <‘ 


forcement. Im such cases, it may be, af pointed out by Lord 
Haldane in this decision, that the non-gfforceability of the new 
agreement would be a material fact/n arriving at a conclusion 
reement without perform- 






on the question whether the new 
ance was taken in accord and satisfaction of the old. But when 
once the novation is established as a matter of fact, the unen- 
forceability of the new contract does not keep the old contract 
subsisting. The House of Lords in this case, expressly dis- 
approved of a statement of law to the contrary in M illiams v. 
Moss Empires Limited (6). It may be that if the new agree- 
ment is unlawful or void as distinguished from being merely un- 
enforceable, the old contract might still subsist and might not 
have been validly rescinded in law. 


RANJIT SAHI v. MAULAVI MUHAMMAD QASIM, 2 Pat. 432. 


[f the question that arose in this Case, as to the value for 
the purpose of jurisdiction of a suit fora partition of joint 
family properties where the plaintift’s right to share is not dis- 
puted and he is in joint possession, were to arise before the 
Madras High Court, that Court would have held that the 
plaintiff would be entitled to value the suit at his pleasure. Such 
a suit according to the decision of the Full Bench in Rangiah 
Chetty v. Subramana Chetty (1) will fall under S. 7 IV (b) 
of the Court Fees Act. in which case the plaintiff can according 
to the Madras rulings place his own valuation on the suit and 
that will govern the valuation for the purpose of jurisdiction 
also uncler S. 8 Gf the Suits Valuation Act. 


a 
$ 


“a 


~~ 
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MATHURANATH MUKERJEE v. Lakut NARAIN GAN- 
GULY IL R 50 C 426. 

Now,that the rule in the Tagore case has been practically 
adrogated by statue the decision in this case with reference to 
the inapplicability the principle of Bat Motivahoo v. Bai 
Mamoo Bai (1) to an\ppointment to a trusteeship is not likely 
to be of much practical iÑportance hereafter. There are how- 
ever some steps in the rea§pning which may have other bearings 
as well and in that view, have to be briefly noticed. The found- 
cr’s will did not lay down that every trustee should in turn have 
a power to appoint his successor ; the authority was conferred 
only upon his widow who was the first trustee. It therefore 
scems to us open to doubt whether the power of appointing a 
successor could in this case be regarded as an incident of the 
office itself. In the case of private property, for instance, it 
is possible to have a life interest accompanied by a power of 
appointment. It cannot in such a case be said that the power 
is incidental to the life estate ; the exercige of the power will 
confer a title on the appointee not as if it were derived from 
the donee of the power but as one fromthe donor. We rather 
think that in the case under notice the second trustee must be 
similarly deemed to get his title by appointment made by the 
donor himself though through the medium of the first trustee. 
In this view it is difficelt to see why the limitation imposed by 
the Tagore case which according to Bat Motivahoo v. Bat 
Mamubai (1) equally applies to the exercise of a power of ap- 
vointment should not equally govern the exercise of the power 
here. The distinction founded on its being a trusteeship does 
uot appear to us, sound. The Judicial Committee in Gnana 
Sambhandha v. Velu Pandaram (2) laid down that the princi- 
ples laid down in the Tagore case with reference to property 
will equally apply to an ofìce and whether the office is heredi- 
tary or not cannot affect this principle. It is no doubt open 
to a founder to lay down a rule of succession for the manage- 
ment of the endowment that he may create, but this he can do 
only in acocrdance with other established rules of law. Refer- 
ence may be made by way of ulustratién to Gopal Chunder 
Bose y. Kartick Chuttder Dey (3) where a direction vesting 
the management of an endowment in the donor’s daughter and 
her male children successively was held invalid beyond the first 
generation of the male children. 
~ ge (1897) L R241 A 93:21 Bom. 209. (P. C.) 

2. (1899) IL R 23 M 271 (P: C.) 
3. (1902) IL Rag C 715 (P. C} 


N. I. C. 
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AHIDANNESSA BIBI v. IsuF ALI KHAN, I. L. R. 50 C 610. 


The propriety of applying Art 62 of the Limitation Act 
to suits between co-heirs seems to us Open, to doubt ; and the 
tact that the defendant collected the deft in question on the 
strehgth of a succession certificate only es the plaintiff's posi- 
tion in this respect stronger, though may not sufhce to make 
the defendant a trustee. Assuming fhat the co-heir’s suit for a 
share in SA case cannot be brought under Art. 123 it will 
not necessarily follow that it will fall under Art. 62. ‘The 
co-heir’s possession of immoveable property will not in the 
absence of conduct amounting to ouster be adverse to the other 
heirs. Though there is no question of adverse possession in 
respect of moveables, it cannot be denied that when 
one heir collects the debts due to the estate, his action 
is prima facie in a representative character and at any rate not 
wrongful so far as the shares of the other heirs are concerned. 
In the absence of a succession certificate the debtor may be entt- 
tled to insist on all the heirs being parties to the suit but the suc- 
cession certificate precludes the debtor from rais- 
ing any objection on the score of _ non-joinder 
and to this extent the suit or collec- 
tion must really be construed to be in a representative charac- 
ter. The reasoning of the Madras Full Bench in Yerukola v. 
Yerukola (1) and of the Bombay High Court in Gabu v. 
Zepru (2) 1s clearly inconsistent with the basis of the present 
decision. 









RAMA Nana v. Dhondi Murarl, I. L. R. 47 Bom. 678. 

A Hindu widow’s right to surrender her husband’s estate 
having so long been recognised, it is rather strange that there 
should be no authority as to the effect of such surrender on the 
widow's power of adoption. We are not satisfied that the 
reasoning in the present case is either conclusive or convincing. 
It does not appear whether the learned Judges were prepared 
to hold that the subsequent adoption was altogether invalid on 
the ground that the widow's power to adopt had come 
to an end with the surrender. This aspect of the matter is 
not without practical importance because it 1s now settled that 
notwithstanding the surrender the widow may retain her 
stridhanam property, and the adopted son’s right to inherit it 
— Gm) iL Ra Mas sp TLR Be 
1. (1916) I L R 40 B 429. 
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may depend upon the validity of the adoption. It will be too 
much to contend that on a surrender, the widow ceases to be 
her husband’s widow, 9s, for instance, in the case of a remarri- 
age. It has nowNbeen laid down in more than one decision 
pt does not depend upon her beħg in 
d's property. And it is difficult to 
see anything in the circkmstance of a surrender to bring into 
operation the limitations imposed by Bhoobun Moyt s Case (1) 
or in Madan Mohan Deo v. Purushotam Deo ( 2). Taking a 
case where the adoption is made during the lifetime of the sur- 
renderee himself, it is also dificult to see why tf the adoption be 
valid, the adopted son should not divest the surrenderee. The 
broad proposition stated by Crump, J., that “ adoption by a 
widow cannot divest any estate of inheritance unless the estate 
is at the time of adoption vested in thé adopti"g widow ” can- 
not be maintained in the face of the decision in Pratap Singh 
Shivsingh v. Agar Singhji Rajasinghji (3). If as happens 
in joint families, the adopting widow never took the estate at 
all and it passed direct from the husband to another male mem- 
ber, an adoption by the widow will undoubtedly divest such 
taker ; and the decision in Pratap Singhs case must be taken 
to lay down that this result is not peculiar or confined to joint 
family property. If so, why should it make any difference that. 
the estate has for a time vested in the widow and has then 
been surrendered to the next heir. The real question is not 
whether the surrender is invalid and it is therefore no answer 
to say that in making a surrender the widow is acting within 
her rights. The point for consideration is what is the result 
of the surrender. The inheritance has still to be traced to 
the last male owner viz., the adoptive father and the son claims 
not as the widow’s heir but as his father’s heir. The general 
rule as to divesting is that the adopted son will take his father’s 
cstate in preference to every remoter heir. Why should the in- 
termediate succession of the widow orthe later extinction of 
her estate bar his right of succession to his father when admit- 
tedly he does not claim through the widow. e Ihe fact that dur- 
ing her tenure, the widow is not a trustee for the future adopted 
son or that she could for necessary purposes alienate the*estate 
has no bearing on the present discussion, because that is equally 
so in any case in which a widow makes an adoption. 
The surrender only lets in the next heir as the heir of the last 


"i 1oMIA 279. a. (1918) ILR 41 M 855 (PC). 
3. (1918) IL R 43 B 778. 
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full owner and as the adopted son likewise claims on the 
same footing, cases of collateral inheritance like Bhuvaneswari 
v. Nilcomal (4) are not really analogoys. If the surrenderee 
takes a full estate and himself dies befoy the widow makes 
the adoption, the position may perhaps bøf different because the 
surrenderee may then have to be regardéd as the last full owner 
to whom the inheritance should be traged. It will however be 
possible even in such a case to contefid, on the basis of the ob- 
servation in Madan Mohan Deo’s case, that the vesting in the 
surrenderee was itself only provisional and that his heir 
cannot therefore claim to be in a better position cf. Jagannatha 


Deo v. Kunj Behari (5). 









SHIDDAPPAH v. PANDURANG VASUDEVA, I. L. R. 47 B. 696. 
The apparent hardship on the defendant seems to have 
largely influenced the judgment in this case. When a mortga- 
gee improves the mortgaged property his right in respect of 
such improvement has prima facte to be determined with refer- 
ence to S. 63 of the Transfer of Property Act. But, as that 
section itself indicates, its provisions can apply only as between 
mortgagor and mortgagee, i. e., on the footing that the mort- 
gage is good. Where however a reversioner succeeds‘in setting 
aside a mortgage made by the widow, his action is not one for 
redemption nor does S. 63 apply to him. As against him the 
mortgagee is only a person without title and having regard to 
the fact that the mortgagee could never have believed himself 
to be absolutely entitled to the property S. 51 cannot be ın- 
voked either. Ramalinga v. Samtappa (6). It may be 
that upon the theory indicated in Ismail Kani Rowthan v. 
Naizarali Sahib (7), the person in possession can on eviction 
remove any building erected by him ; but where he has merely 
repaired or renewed a pre-existing structure, it is difhcult to 
see how even that principle can be applied in practice. Whe- 
ther even in a case of a purchase from a widow,, S. 51 can be 
applied as against a successful reversioner is open to doubt. 
[Cf. Muddusami v. Bhaskara (8), Nanjappa v. Peruma (9), 
American Society v. Ammala Nadhuni (10) Narayana Atyar v. 
Sankaranarayana Aiyar (11) and Raja Kishore das v. Jatnt 
Singh (12) |. 
4. (1885) ILR r2 C 18 (P. C.) s. (1919) MW N52. 
6. (1889) ILR 13 M is. 7. (1903) I L R 27 M 24. 
8. (1915) 29 M L J 357. 9. (1908) ILR 32M 530., 
10. (1918) 48 I C 859. rr (1914) 1 L W 389. 
12. (1914) I LR 36 A 387. 
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BOMMADEVARA NAGANNA Namu v. Ravi VENKATAP- 
PAYA, I. L. R. 46 Mad. 895 : 45 M. L. J. 657. 

In a®suit by the lagdlord against the tenants for exchange 
of patta and muchi¥ka, certain rates were upheld by the High 
Court but certain otNer rates were held to be proper by the 
Privy Council. AfteXthe decision of the High Court and 
pending the disposal of he appeal by the Privy Council, the 
Landlord sued for and re@overed rents at the rates decreed by 
the High Court. After the Privy Council decisioh, the tenants 
sued the Landlord for the refund of the excess amounts paid on 
the authority of the erroneous judgment of the High Court and 
the High Court decreed the same relying upon the Judgment of 
the Privy Council in Shama Purshad Roy v. Hurro Purshad 
Roy (1) and the Judgment of the majority in Jogesh Chunder 
Putt v. Kali Charan Dutt (2). Their Lordships take the 
law from the former case and say that “money recovered- 
under a decree of Court cannot be recovered back in a fresh 
suit or action whilst the decree of Judgment under which it 
was recovered remains in force” and that “ the Judgment must 
be taken to be valid and subsisting till it has been reversed or 
superseded by an ulterior proceeding. If it has been reversed 
or superseded the money recovered ought to be refunded. The 
true question in such cases is whether the decree or judgment 
has been reversed or superseded.” Their Lordships hold that 
the Judgment of the Privy Council purported only to deal with 
the subject matter of the suit and not with the subject mat- 
ter of the later suits. In that view the excess amounts claim- 
ed could not be refunded. Their Lordships distinguish the 
earlier case as one in which the Privy Council purported to 
deal with the whole subject of the rights of the parties in res- 
pect of the bond in question and as such the subsequent decrees 
made in respect of part of the subject matter must be taken to 
be superseded by that decree. Garth, C. J., had great difficul- 
ty in understanding how the Privy Council could be said to 
have dealt with the subject matter of the subsequent de- 
crees when the claim in respect of it was*expressly reserved by 
the plaintiff. Anyhow, their Lordships did 

l ps did purport to deal 
with the whole subject matter and their Lordships 
in the later case held that it had the effect 






of superseding subsequent decrees. The true 
explanation might perhaps be found in the procedure then 
1 10 MIA 203. 2 ILR34C 30 (FB), 


N.I. C, j 
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adopted of trying all claims in respect of a.matter whatever the 
allegations of the plaintiff and the defendant and the cause of 
action, to which reference will be foynd made in the earlier 
volumes of the Moore’s Indian Appeals. J In 3 Cal. 40 F. B- 
the” majority applied the pringfle of that de- 
cision as they conceived it to a case whfre the rent had been en- 
hanced by a decree which was ultimf&tely reversed and in the 
meanwhile decrees had been obtaifed and rent recovered on 
the basis of the earlier decision. The present case bore a 
close analogy to that case. But their Lordships hold that the 
application of the decision in Shama Pershad Roy’s case in that 
case was wrong and the subsequent decree could not be said 
to have reversed or superseded the intermediate decrees. That 
practically closes the chapter on defendant and 
subordinate decrees sought to be deduced from 10 M. I. A. 
203. 






CHOCKALINGAM CHETTIAR v. PALANI AMBALAM, I L. R. 
46 M. 712 :45 M. L. J. 124. 


S. 13, cl. (2) of the Estates Land Act is in these terms 
’ Notwithstanding any usage or contract to the 
contrary, a ryot shall not, by reason of making an improvement 
at his sole expense become liable to pay a higher rate of rent 
on account of any increase of produce.” The question in 
this case was whether a contract before the Act to pay a higher 
rent by reason of improvement “ was enforceable when the 
improvement was effected after the act.” In 39 M. 54, Mr. 
Justice Kumaraswami Sastri expressed an opinion that a con- 
tract entered into before the Act was good even though the im- 
provgments were effected subsequent to the act. Reading the 
clause without any pre-possession by reason of canons of con- 
struction or otherwise one would be disposed to agree with their 
Lordships. The section prohibits an enhancement of the rent 


after the Act. | Where no enhancement is involved the eon- 
tract is not prohibited, ii 
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MAHABLESHWAR NARAIN yv. OUBRAMANYA SHIVARAM, 
LL. R, 47 Bom. 542, 


f the distinction here suggested in respect 
of the decision in DaWartraya Sakharam v. Govind Sam- 
bhaji (1) seems to us bpen to question. That an adoption 
severs the tie in the natyral family is of course admitted on 
all hands ; the extent of Ne severance has to be decided with 
reference to the texts dealing with it rather than on the analogy 
either of civil death on the one hand or of disqualification on 
the other. That the adopted son retains his self-acquired pro- 
perty or that a widow is not divested of her estate by reason of 
subsequent unchastity affords no parallel ; the analogy, if any- 
thing, ought to be found in the re-marriage of a widow, 1. e., 
not the emergence of a mere disqualification but the acquisition 
of a new status. The text of Manu (Ch. IX, 142) declares 
the cessation of rights only with reference to ‘ Janayttuh 
riktha’ (not with reference to the self-acquisitions of the adopt- 
ed boy) and as there are no other provisions depriving the 
adoptee of his claim to the estate of his mother, grandfather 
or other relations in the natural’ family, the word ‘ Janayituh ’ 
has to be understood as denoting the ‘natural family’ gene- 
rally and not merely the father. The only word in that sloka 
which has given rise to controversy is the verb ‘ Haret,” which 
in the text as quoted in the Mitakshara reads ‘ Bhajet.’ It 
is possible to suggest that the termination here is indicative of 
futurity and the negation is therefore only in respect of claims 
accruing after the date of the adoption. Again, it is possible 
to say that the English word ‘ take’ is ambiguous and that while 
‘ Bhajet’ means only obtain and can accordingly apply only to 
what ts to be obtained, the word ‘ Haret’ can be interpreted 
as ‘ carry with him’ and therefore can be applied even to what 
is already vested in the adoptee. If once it is held that the 
the sloka can apply even to what has already vested in the 
boy to be adopted, on the language of the text, it is impossible 
to find any reason for a differentiation betwedh what the adoptee 
has taken as an heir or as the last co-parcener in the natural 
family and what he has obtained on a partition. The only 
question is, did it belong to the ‘natural family’ or not. In 
Behari Lal v. Kailas Chunder (2) the Judgment proceeded 









The soundnes 





i 1, (1916) I L R 40 Bom. 429, 
a (1896) 1 CW N n 
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more upon analogy and genera] reasoning than upon the inter- 
pretation of the text. In the Medur Case (39), the text and its ex- 
position in later works were referred to, but we cannot help 


feeling that even there the learned tif have largely been 






influenced by the principle of Kertkolyfin’s case (4) and by 
the connotation of ambiguous English gxpressions used in some 
of the translations referred to. Ip Birbhadra vw. Kalpa- 
Tarw (5), it was not necessary for he Court to-deal with this 
aspect of the matter and its only importance in this connection 
is that Justice Mukherjee there adopts the later view of Mr. 
Sarkar in favour of the wider effect of an adoption. 





BOMBAY SIZING AND STORES SUPPLYING COMPANY v. 
KUSUMGAR AND Co., I. L. R. 47 Bom. 674. 

The restricted interpretation placed by the learned Judges 
an the provisions of O. 41, R. 27, C. P. Code, relating to the 
admissibility in appeal of evidence discovered after the judg- 
ment of the trial Court can no longer be accepted as correct, 
in view of the pronouncement of the Judicial Committee in 
Raja Indrajit Pratap Sahi v. Amar Singh (1). Their Lord- 
sbips themselves have explained the true basis and scope of the 
ruling in Kessowst v. G. I. P. Ry. (2) which the present deci- 
sion purports to follow. 








3. (1905) I LR 29 M 437. 
4. (1880) I LR 5 Cal 776. 
5, (1905) 1:CL J 388. 
I. (1923) 45 ML J 578. a, (1907) ILR 31 B 381, 
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e NATHU Ram v. Docar MAL, I. L. R. 4 Lahore 198. 


We have dealt with the question raised in this case, 
namely, the right & a payee of an improperly stamped hundi 
given for the balan of account on dealings to sue for the 
balance, on the accounts, in commenting on the case of Rahmat 
dli Muhammad Faizi v. Dewa Singh Man Singh 4 Lah. 151 ; 
and reference may be made to 46 M. L. J. (Journal portion) 
N. L C., page 17 for that purpose. 


Mura RAM v. JIWANDA RAM, (1923) 4 Lahore 211. 


In this case a lease was granted the object of which was to 
defeat the creditors of the lessor though there was valuable 
consideration for a portion of the lease amount which was taken 
in advance in discharge of the prior indebtedness of the lessor 
to the lessee. A substantial portion of the consideration was 
found to be fictitious and the learned Judges set aside the lease 
in toto as fraudulent against the creditors of the lessor follow- 
ting the well known case of Chidambaram Chettiar v. Sami 
Aiyar (1). This case has been accepted to have laid down 
the law correctly that when a transfer is made, part of the con- 
sideration for which is the discharge of the debts of the trans- 
teror, if the other portion of the consideration is reserved as a 
benefit to the transferor himself or is removed from the reach 
of the creditors and the transferee enters into the transaction 
with the knowledge of the intent of the transferor so to with- 
draw it from the reach of his creditors, the transfer as a whole 
is voidable against the creditors and not merely that portion of 
it which reserves the benefit to the transferor himself or with- 
draws the benefit from the creditors. It was held as a conse- 
quence in that case that if the transferee paid off some of the 
simple debts of the transferor, the transferee could noteclaim 
any charge to that extent by reason of the transfer. But 
some doubts have been expressed about this decision by the 
Madras High Court recently in Loorthi Odayar v. Gopalasami 
Í yer (2) and it may therefore be useful to consider whether the 

i. (1906) ILR 30 M 6. ” a (1923) 46 ML J 125. 
N. I, C. p 
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authority of that case has been shaken to any extent byeany 
subsequent pronouncements on the question. : 
© 


At the outset, it has to be bree the decision in 
Chidambaram Chettiar v. Sami Iyer (14 was appealed against 
to the Privy Council and their Lordships of the Privy Council 
«firmed the decision of the High Court and said that as re- 
gards the actual payment of debts by the transferee, no rights 
could be based by reason of the transfer, but left open the ques- 
tion if on other grounds any rights could be established by the 
transferee. This decision cannot be distinguished on the 
ground that the property dealt with in the case was moveable 
property and that therefore it cannot be said to be an authority 
under S. 53 of the Transfer of Property Act. In the first 
place 13 Ellizabeth Ch. 5 which is reproduced as S. 53 of the 
Transfer of Property Act as regards immoveable property has 
been held by the very high authority of Lord Coke and Lord 
Mansfeld to be merely declaratory of the Common Law_Vide 
cases collected in May on Fraudulent and Voluntary Disposi- 
tions of Property. (Third Edition) page 3 ; and in this coun- 
ivy, we resort to the Common Law for the application of the 
cruls of justice, equity and good conscience. In the next place, 
most of the decisions relied on in Chidambaram Chettiar’s 
case (1) were given under 13 Eliz. Ch. ç and S. 53 of the 
Transfer of Property Act. Besides, that case has been followed 
as authoritative under S. 53 of the Transfer of Property Act 
itself. Vide the decisions referred to in the case under notice. 





Again, it is dificult to see how the decisions of the Privy 
Council in Mushahar Sahu v. Lala Hakim Lal (3) and Mina- 
Kumari Bibi v. Bijoy Singh Dhudhurta (4) lay down anything 
contrary to what was said in Chidambaram Chettiar v. Swami 
lyer @1). In both those cases, the entire amount of considera- 
tion for the sale was spent for the discharge of the specific debts 
of the vendor and there was no reservation of any amount for 
the benefit of the vendor and no amount was thus withdrawn 








r. (1906) IL R 30M 6. 
3. (19x15) ILR 43 C 521 (P C). 4. (1916) I L R 44 C 662 (P C). 
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from the reach of his creditors. Indeed Chidambaram Chetti- 
ar’s case (1) was referred to with approval by Mukerjee, J., in 
Hakim Lal v. Mooghahab Sahu (5) which went up to the Privy 
Council and was rmed in Mushahar Sahu v. Lala Hakim 
Lal (3). Those deci$ions lay down only the well settled rule 
that preferring some only of the creditors would not be fraudu- 
lent within the meaning ofS. 53 of Transfer of Property Act. 





If however out of a portion of the consideration for the 
fraudulent transfer a pre-existing mortgage by the transferor is 
paid off, it may be that by such payment, the transferee may be 
subrogated to the position of the mortgagee who is so paid off, 
cven though his transfer may as such be bad against the credi- 
tors of the transferor, on the principle of the case in Ammani 
Ammal v.Ramaswami Naidu (6) and the cases referred to 
thereon. Cf. also 2 Pat. 10 at 17. Palamalai Mudaliar 
v. The South Indian Export Company (7), Ummachakuth v. 
Ummerkutht Hajzi(8),do not go further than this and are there- 
fore not opposed to Chidambram Chettiar v. Swami Iyer (1). 
Where however a fraudulent transferee pays oft out of a por- 
tion of the consideration, some of the simple debts of the trans- 
feror, it is difficult to see how he can stand on a better footing 
than the creditors whom he has so paid off and how 
he can have a charge to the extent of those debts. 
In Ex parte Chaplin, In re Sinclair (9), 
the Court of Appeal held in a similar case that the fraudulent 
transferee could only prove in insolvency as a simple creditor. 
There is also a direct decision of the Madras High Court to 
the effect that the fraudulent transferee is not entitled to a 
charge. See Sama Rao v. Doraiswami Chettiar (10). This 
decision does not seem to have been noticed by the learned 
Judges in the latest Madras case. That decision dissents from 
Rajani Kumar Dass v. Gauri Kishore Shaha (11), a dissent 


I, (1906) IL R 30M 6. 3. (1915) ILR 43 C 521 (P. C.) 
5. (1907) I L R 34 C 999. 
6. (1918) 37 M L J 113. 7. (1909) I L R 33 M 334. 
° 8. (1915) 29 I C 583. 
9. (1884) 26 Ch. ÑQ. 319, 
10. (1912) 24 M L J 266. 11, (1908) I LR 35 C 1051, 
ge 
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which seems to have escaped the notice of the learned Judges. 
We do not believe that any real distinction can be drawh bet- 
ween the case af fraudulent sales and mogtgages on this point 
and°we are fortified in this opinion by t fact that the learned 
Judges in Loorthi Odayar v. Gopalaswami Iyer (2) have not 
suggested any such distinction. 
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_ | UMAN SHANKÆR-v. MUSSAMAT AISHA, I. L. R. 45 All, 
129. ° ‘ | 

In 29 Cal. 604 their Lordships.of the Privy Council 
lay down that whenwhe widow of an undivided member of a 
Hindu family takes possession of any portion of the joint estate. 
her possession would be adverse to the members of the family 
unless it was the result ofan arrangement with them. Their 
Lordships say “He (counsel for appellants) said that it was 
probable that there was some arrangement between the rever- 
sonary heirs and the two widows that they should take a life- 
interest in these villages in lieu of maintenance. If one were 
at liberty to guess, one might adopt that view. But their 
Lordships cannot say that there is any proof of any such 


arrangement.” So that, it is perfectly clear that there is no 
presumption that her possession in those circumstances is per- 
missive. The case under review is a decision to the same 
cHect. If the property belonged to the husband, no amount 
of assertion on her part can bar the right of the reversioner. 
No question of adverse possession arjses at all in such a case. 
Art. 141 is the article applicable and limitation runs from the 
date.of the death of the widow. The question may perhaps 
stand on a different footing if the widow got into possession 
during the lifetime of the husband and adversely to the husband 
himself, 


SANTI LAL v. Raj Narain, I. L. R. 45 All. 741. 


N In this case, an application was made under O. 34, R. 6 
to make a personal decree against the mortgagor. The Court 
un the objection of the mortgagor held that the application 
was statute-barred. The High Court on appeal held other- 
wise and remanded the case to the lower Court to determine 
the exact amount due and pass a decree accordingly. The 
question was whether the order of the High “Court was a final 
order within the meaning of S. 109, C. P. C., the section 
dealing with appeals to the Privy Council. On the question as 
to what is a final order, the Courts are much divided. But the 
yuestion has been the subject of several decisions of the Privy 
Council and so far as these decisions go, the point must be taken 
to be settled. In 17 All. 112, the Privy Council held that the 
order of the High Court disposing of the cardinal issue in the 
suit, viz., the genuineness of a will on which the plaintiffs relied ° 


N. 1. C, 


32 THE MADRAS LAW JOURNAL (N. I. C.) [ VOL; XLVI. 


was final and an appeal lay to the Privy Council though certain 
subordinate issues as to mesne profits, etc., remained for consi- 
Ceration. In 15 B. 155 (CCP. C.) waa order holding the 
defendant liable to account was held to beA final order. In 23 A. 
152, an order under S. 244, C.P.C. interpreting a decree as en- 
abling the decree-holder to recover mesne profits for 3 years 
only from theeappellate Court’s decre was held to be final. In 
49 C 560 (P. C.), an order of the High Court remanding the 
suit for taking account with a view to see whether certain de- 
fendants were liable was held to be final. On the other hand 
in 47 C 918 P. C. an order reversing a stay of the suit applied 
for on the ground of an arbitration clause was held not to be 
a final order. Their Lordships lay down the test to be the 
final disposal of the rights of parties.” “ As in the particular 
case those rights had been left to be determined by the Courts 
in the ordinary way, their Lordships held that the order was 
not final. Their Lordships cite two cases__one in (1891) 1. 
Q. B. 734 which held that an order would be final only if it 
would dispose of the suit whichever way the decision 
on the question ın issue went andthe other in 
(1903) 1K. B. 547 which would seem to make 
hnal disposal the test without regard aseto what would happen 
if the decision was the otherway. Their Lordships without 
adverting to the conflict state the law as they do. which has in 
its support the high authority of Jessel M. R. in 9 Q. B. D 621. 
Following these various cases, in 16 L. W. 718, the Madras 
High Court held that an order holding the plaintiff’s suit for 
dissolution of partnership and taking of accounts was not barred 
by limitation and sending the case back for the passing of a 
preliminary decree was a final order from which an appeal lay. 
In that case, the partnership, the members of the partnership 
and the terms had been found and the only question that re- 
mained was the passing of a preliminary decree. In all the 
cases above referred where the order was held to be final — 
the cardinal point > of the suit “ (15 B 155) or an issue going 
to the foundation of the claim (17 All. 112) had been decided, 
the other questions being questions of a subordinate character 
or depending on arithmetical calculation. The division of 
Opinion is on the question as to what constitutes such a cardinal 
point. In 38 M. sog and 33 All. 391, it was held that an 
order reversing the dismissal of a suit on the ground of 8. 43 
C: P. C. (O.2, R.2),was not such an order. In 42 All. 574, 


an order setting aside a dismissal on the ground of res judicata 
® 
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was held not to be a final order. In 25 All. 629, an order re- 
mancing æ suit for trial on the merits reversing the lower Court's 
judgment on the groundT'of limitation was held not to be a final 
order. In 47 B 104, an order setting aside an order directing 
a compromise to be filed was not a final order. This view 
seems to be in accordance with the view of the English Court 
of appeal in (1906) 2 K. B: 569 where an order setting aside 
an award was held to be an “interlocutory order. eOn the other 
hand the Calcutta and the Patna High Courts have held that 
orders reversing judgments of lower Courts on points of limita- 
tion (10 C. L. J. 330) resyudicata (25 C. W. N. 896), or setting 
aside a dismissal for default (21 C. L. J. 279, 6 Pat. L. J. 
116) or deciding an issue as to notice which is an essential 
point in a suit for an annulment of encumbrances, are final 
crders. Where the reversal is merely on formal or technical 
points such as addition of parties, (22 C. W. N. 640), or juris- 
diction (4 Pat. L. J. 461, 13 C. L. J. 688), even those Courfs 
hold that the Judgment is not final. The decision of the Cal- 
cutta and Patna High Courts above referred do not seem to be 
consistent with the latest decision.of the Privy Council in 47 
Cal. 918 which makes the final disposal of the rights of the 
parties the test of finality and not the importance of the issue. 
‘The test proposed in £1897) 1 Q. B. 734, viz., that the order 
cither way on the point in question should dispose of the suit 1f 
applied, might make all these orders interlocutory. That deci- 
sion cannot justify the decision that because disposal in one way 
might put an end to the suit, disposal in any other way also 
would make the order final. In this view, an order disposing 
of a question of limitation cannot be a final order but there 
may he circumstances in which limitation is the only bar to 
plaintiff getting relief in which case the question of limitation 
becomes the cardinal question in the suit and a decision revers- 
ing the decision on the question of limitation becomes in effect a 
final decision. Such apparently was the result in the case under 
review. In that view, the decision seems to be right and con- 
sistent with the other decisions of that comrt and of the Madras 
High Court. 





KELU ACHAN v. CHERIYA PARVATHI NETHIAR, I. L. R. 
46 M. 631 : 45 M. L. J. 135. F. B. 

Section 11 of the Suits Valuation Act provides that no 
objection by reason of over-valuation or under-valuation should 
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be upheld by the appellate Court unless ig has affected tħe dis- 
posal of the suit on the merits. The point here wasas to whe- 
ther the fact that the venue of the appeal is changed has that 
effect. Mr. Justice Devadoss was opinion that it was; 
certain Calcutta and Patna decisions support him. On 
the other hand the earlier Madras decisions support the other 
view which found favour with Mr. aya Oldheld and the Full 
Bench. Aginterpreted by the Full Bench, there would be 
but few cases in which the merits could. be said to be affected. 
Possibly the only case, one could think of is where a plea of 
res judicata is taken away by reason of the over-valuation. 
T£ the case is one of under-valuation, even this illustration fails. 
Even on the view of Mr. Justice Devadoss when the over- 
valuation has taken the case to the sub-Court or the under- 
valuation to the Munsiff’s Court but without altering the venue 
of the appeal the section would apply. 


MUHAMMAD KUNHI v. PACRICHI Umma I. L, R. 46 M. 650:: 


The question in this case was as to whether in North Malabar 
usage recognises among Mapillas Stri Sothu or a settlement 
on females so as to descend on females only to the exclusion al- 
together of males. There were certain early decisions that 
seemed to recognise such a kind of property. ‘This system of 
holding was believed to have its analogue in Canara in what is 
known as Hennumoola property but on examination, it will be 
found that the cases from Canara dealing with such property 
understand by the term only Altyasantana property— 
property being derived in that system through females. There 
is no legal impossibility of such a conception if justified by 
usage. But apart from usage, it is of course beyond the com- 
petence of any individual to lay down a new rule of inheritance 
for the property settled by him. This case gives the quietus 
to such a contention in North. Malabar. Unreported decisions 
have already done the same for Canara also. 
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Jass U RAM v. HE Crown, 4 Lahore, 246. 


Whatever may beethe weight ordinanly attached to the 
opinion of an expert, Courts ‘of Law have generally refused to 
act on the sole testimony of experts in arriving at conclusions 
on the cases before them. Though there can be no doubt as to 
the admissibility of thẹ opinions of experts in matters falling 
within their expert knowledge and comprised ia S. 45 of the 
Evidence Act, from the point of view of probative value, it has 
been said that “the testimony which least deserves credit with 
a jury is that of skilled witnesses.” Taylor on Evidence, S S. 58; 
and the dangers to which such evidence is susceptible are point- 
ed out there. The rule that on the sole testimony of an expert, 
a conviction should not be based has found expression in In re 
Venkata Row (1), in the case of the opinions of handwriting 
experts. The same view has also been expressed in the case of 
finger-print experts in Emperor v. Abdul Hamid (2), Panchu 
Mondal v, The Emperor (3), In re Singri Bhima (4), Bazari 
Hazan v. King Emperor (5) and the case under notice. There 
is, however, no rule of law as to quantum of proof in the Indian 
Evidence Act and even the rule requiring corroboration in 
material particulars of the evidence of an accomplice has, not 
been regarded as a rule of law. King Emperor v. Nilakanta (6), 
Muthukumaraswamit Pillai v. King Emperor (7). We do not 
understand the decisions as to the evidence of experts to lay 
down a rule of law, but only a; sounding a note of warning 
against the possible errors in acting on the sole testimony of an 
expert and these decisions might well have gone unchallenged. 
But there are some dicta doubting them in The Public Prosecutor 
v. Viranimal (8), by the Madras High Court. In this case the 
learned Judges themselves did not act on the opinion of the 
expert and reached a conclusion which was contrary to his 
opinion. In coming to a conclusion, what other matters the 
Court will take into consideration along with the opinion. of the 
expert, it will be impossible to define and théy will necessarily 
depend on the circumstances of each case. We may perhaps 
state here that the other rule laid down in Bazari Haam v. 
King Emperor (5) that the thumb impression of an accused 
person should not be taken during his trial has been dissented 


le (1905) I.L R 36M. 159 :22M.L]} 270, 2 (1905) I. L. R. 32 C. 759. 

3. (1905)1C L.J 385. 4. (1915) 27 1. C. 900. 

5 (1922) I. L. R.1 Pat. 242. «6. (1912) I. L. R. 35 M. 247. 

7. (1912) I. L, R. 35 M. 397 8. (1922) I L, R 16 L. W 66? 


N. I, C, Á 
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‘rom by the Madras High Court in 45 M. Is. J. (Notes of Récent 
Cases), p. 18. i 


aa, 


r 
CHANDUK v. ANANTA LAL: I. L. R. 46 Mad. 948. 


The question in this case was as to whether a statement of 
account by the debtor showing the various debit and credit 
items with the balance due in response to a demand from the 
creditor for an account could be used as an acknowledgment of 
the debt when the statement is not stamped. If the document 
was one that had to be stamped it could not be used for any pur- 
pose. (See S. 35 of the Stamp Act), But under article, the 
acknowledgment has to be stamped only if the acknowledgment is 
written or signed by or on behalf of, a debtor in order to supply 
evidence of such debt. An acknowledgement merely to save 
limitation though handed over to the creditor does not require to 
be stamped. An acknowledgment in a letter etc., not left with 
the creditor, would not require a stamp. It must be given for 
supplying evidence of the debt. An acknowledgment merely 
for the purpose of showing that money has been advanced 
without showing that a debt is due will not come within the 
article. (See 39 Cal. 789). In the case under review, the 
object of the statement of account was to supply information to 
the creditor as to how much iemained due and not for the 
purpose of supplying evidence of the debt. The line is 
somewhat thin but as the learned Chief Justice observes the 
main point for consideration is as to what 1s the dominant 
intention—1s it supplying evidence of the debt or is 1t something 
else? If itis the former, the document requires to be stamped. 
If otherwise, it need not be stamped. The question has to be 
determined by consideration of the terms of the document along 
with surrounding circumstances, (21 Bom. 201 F. B.) 








THE BRITISH INRIA STEAM NAVIGATION COMPANY v, SHARA- 
FALLY. 1. L. R. 46 M. 938. 


On the construction of the notification accepted by the 
Court in this case (aboul the correctness of which we have 
grave doubts) the question was governed by the ruling of the 
Full Bench in 5 M. 189. The other Courts have taken a 
different view on the question and in 5 M. 189, Mr. Justice Innes 
dissented. Itis a paradox to call the Court closed for the 
vacation and yet say it is open, 

~ 


PART XVI.] THE MADRAS LAW JOURNAL (N. I, C.) 37 


The other questton in the case was as to whether the High 
Court coald revise an order of the Small Cause Court which 
rejected an appeal as out of time. Their Lordships say they 
could. We fail to see how the question of limitation is a ques- 
tion of jurisdiction, The question of limitation cannot stand on 
a higher footing than the question of res judicata and the 
question of bar by S. 43 CaP. C, which their Lordships of the 
Privy Council have held to be not questions of jurisdiction in 
11 Cal. 7. 

The case in 44 M. 454 was of quite another sort, The 
Court was exercising a limited jurisdiction under O. 21, R. 89 and 
the question was as to whether the applicant had a locus standi 
to apply or not. S, 11 C. P.C. and O. 2, R.2 preclude the 
consideration of the merits of the case quite in the same manner 
as limitation and yet the Privy Council has held in the case 
above referred to that they are not questions of jurisdiction. 


VIZAGAPATAM SUGAR CO. v MUTHURAMA REDDI. I. L. R. 46 
Mad, 919 (F. B.) 

With this judgment the equitable doctrine of part perfor- 
mance with all its intricacies is re-established for the benefit of 
the South Indian clienfs, Recently the wind has been blowing that 
way for sometime and the result was more or less anticipated. In 
all these matters, there is a sort of pendulum movement; at one 
time, there is greater importance attached to form—at another 
to equity. At one time the expedients by which the Courts in 
England rode roughshod over the Statute of Frauds were not 
held up as examples for Courts to follow; on the other hand 
it was deplored that the Courts took such liberties with 
the Statute. The tendehcy at present seems to be just in the 
contrary direction. Itisidle to say that the learned judges 
(hat took part in 29 M. 330 did not realise the difference between 
a contract and a conveyance; they realised it too well and hence 
their insistence on a sale deed. We think tat though giving 
effect to these equitable doctrines does do justice in individual 
cases ; on the whole, it leads to a frittering away of the salutary 
effect of the provisions of the Transfer of property Act and the 
Registration Act designed to secure publicity and to prevent 
fraud. Their importation into India is very much to be 
regretted. 

The judgment under review does ‘not lay down the limita-, 
tions on and the implications of, the doctrine of part performance. 
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Does the doctrine apply only when the remedy of specific 
performance is still available or does if apply when that remedy 
is barred ? Is it available against alienees or is it available only 
against original parties ? If it is available for or against alienees, 
is the rule subject tothe doctrine of notice? The judgment 
cannot be said to throw light on any of these points; on the 
Other hand, git gives rise to a good#many queries and doubts, 
One of them is answered by the judgment of the Division Bench 
viz., that the doctrine of part performance saves a defendant 
though his claim for specific performance cannot be enforced by 
suit by reason of limitation. The defence of part perfor- 
mance and the defence of a contract capable of specific perform- 
ance seem to be different in their nature, as pointed out by the 


Full Bench. 


CHIDAMBARAM CHEITY v. THAIVANAI AMMAL, I L. R. 46M. 
768 (F. B.) 

To operate as res judicata, there must be a judicial order 
after notice; not necessarily after notice duly served. In this case 
the order for execution was made without notice; apparently also 
the order for sale both of which could hgve been judicial orders 
if made after notice. The unly order after notice was apparently 
the order settling the terms of the sale proclamation. That order 
has been held to be only an administrative order by a Full 
Bench of the Madras High Court. (27 M. 259) 

No doubt it has been held by the Privy Council that any 
objection to the terms of the proclamation should be raised 
before sale to be available after sale as an objection under O. 21, 
R.90 but the implication of these cases is that any order on 
such objection does not operate as res judicata. (Arunachalam v. 
Arunachalam (1). When we come to the order confirming the 
sale, we come again to a judicial order after notice and any 
failure to raise objections known at the time would bar parties 
thereto. 

The reference was made on account of the decision in 37 
M. 462 which held that an order passed eXparte against a 
person binds him unless the order is set aside under O. 9, R. 13. 
As the Full Bench found that the case could be disposed of 
without deciding the question their Lordships did not ansver 

the reference. R 
1, (1888) I.D R 12M. 19 (P. C.) 
® 
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_© RAMASWAMI [YER v. VENKATRAMA IYER, I. L. R. 46 M. 815 
" DAYID-BEEVI AMMAL v. BALAKRISHNA IYER, 44 M.L.J. 309. 
We must confess that these two cases are opposed to the 
decision of the Full Bench in [buramsa Rowther v. Thimalai 34 
M. 269 and unless the decision in 10 C. 966 (P. C.) has really 
decided to the contrary, it seems difficult to support the conclu- 
sion. In the last case, su$t was brought by the gons_ to recover 
' property alienated by the father. It is to be noted that the 
suit, was not for ‘partition and in effect what their Lordships say 
1S that the alienee can get the father’s share, ‘It 1s not clear 
whethec it is the father’s share -in the property given or his 
share in the entire estate up to thé property given. Their Lord- 
ships do not decide the point finally as'to what share the defen- 
dant is entitled and in what property. Wedo not think that 
the:Full Bench decision in 34 M. 269 can be taken to be over- 
ruled by the Privy Council. 





RaJAGOPAL Namu v. RAMA SUBRAMANYA AIYER, I. L. 
R: 46.M. 782°:45 M. L. J. 274 (F. B.) 


Though the conclusion arrived at in this case viz., that a 
temple has no market value was only for Court-fee purposes, 
'it.may have a wider effect and therefore deserves careful con- 
sideration. We do not think that the fact that “ the property 
is inalienable and devoted in perpetuity to religious purposes ` 

‘is conclusive of the question as to whether the building has any 
‘market value or not. For not only the temple but also other 
properties belonging to the temple are “inalienable and devot- 
‘ed in perpetuity to purposes of charity ? and it has never been 
suggested that they can have no market value. On the other 
hand, S. 32 of the Land Acquisition Act is enacted for the pur- 
‘pose’ of securing the proceeds of such property permanently for 
the benefit of the institution. The two propositions viz., that 
the temple has not generally a market. value and that it Salis 
have one, are distinct. The judgment of the Privy Council in 
16 M. 369 is only an authority for saying that they ordinarily . 
have no value and not for saying ‘that they cannot have any 
value. Their Lordships expressly say that no attempt was 
made to show that any price could be got as fancy price for the 
temple. There may be numerous persons ready to purchase 
temples if they are put on the-market in this country where 
sectional interests predominate. It would be shocking to be 


NIC 
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told that a‘'temple may be demolished for the purposes “~ ef a 
railway without paying compensation. None of the Privy 
Council cases cited would seem to be ah authority for.saying 
that the value of the temple materials at least would not be re- 
coverable if a claim is made on behalf of the institution. In 
16 M. 369 the claim was made by the Zamindar on whose land 
the temple stood. In 25 C. 196 the claim was made by the 
owner of the Mand the surface of which was dedicated as public 
highway. In neither of those cases, the claimant represented 
‘the institution or the public. So far as the institution is com- 
cerned, it is idle to contend that it 1s not open in the interests, 
of the institution to change the place for the abode of the deity 
or even alienate any part of it. The circumstances of course 
must be exceptional. Such eventualities can and must be taken 
into consideration. (1903) 2 K. B. 728. ‘That is the just 
fication for allowing compensation for lands belonging to a tem- 
ple taken up under the Land Acquisition Act. That would be 
a justification for giving the value of the materials to the trus- 
tees of the institution when the temple is acquired. No doubt 
so far as the trustee is concerned the temple has no market 
value. But so far as the trust is concerned, it has a market 
value. The value depends upon the person who makes the 
claim and his rights. Secretary of State for Foreign Affairs v. 
Charlesworth (1901) A. C. 373. It is doubtful if the 
‘Court Fees Act has consistently carried out this principle. In 
the case of suits as between landlord and tenant and mortgagors 
and mortgagees, this principle seems to be partially recognised 
-but in other suits for possession, the principle has not been 
clearly borne in mind. Arbitrary rules have been made with- 
out reference to the value of the interest of the plaintiff. The 
Full Bench in this case, must be taken to recognise the princi- 
ple in all cases where maket value is made the criterion for 
Court fees. Ifa mortgagee sues for possession of a house 
or garden, the market value from his point of view should be 
the criterion, that is to say, the market value cannot exceed the 
value of his mortgage’ interest in the house or garden. It is 
to be regretted that having regard to the course the case took 
it became unnecessary to consider the question whether that 
principle can be taken to qualify even other cases coming within 


S.7 Cl. (V). 
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SINNAN CHETTY, v. ALAGIRI Aryar, I. L. R. 46 M. 852 
45 M.L. J, 516. 


© . ) ° 

The receipt of a portion of the amount claimed in an 
action of trover- does not amount to an election to waive thc 
tort. (Rice v. Reed (1). Nor does a judgment without 
satisfaction (1920) 2 K. B. 426 for the obvious reason that 
the suit is one for damages fọr the wrong and does not involve 
the-giving up of the right to the thing. If the fulf amount of 
damages ‘is recovered there might be a transfer by operation of 
law Brinsmeed v. Harrison (2). It is difficult to see how title 
can be conveyed by a mere election on the part of the owner un- 
Jess in the circumstances an agreement can be inferred between 
parties to convey the property. 

The form of action known as money had to the use of, 
if adopted, involves no doubt a complete waiver of the tort but 
was not available in this case except to the extent of the money 
received by the pledgor. Though therefore the pledgee’s title 
was properly supported, we do not think that there was any 
justification to reject the claim for damages against the wrong- 
doer himself. L.R.5 Ch. 866isan authority for the 
position that an election by the owner assented to by the 
trustee in that case might have conveyed the property to the 
trustee. Mere sending in of the proof was held not to have 
that effect. 


KONTHALATHAMMAL v. THANGASAMY, I. L. R. 46 M. 873. 


We must confess we have more sympathy with the view 
that recommended itself to the learned judges in this case as to 
the power of the Hindu father to appoint guardians to the per- 
sons and property of his minor children than that which recom- 
mended itself to the Full Bench in 41 M. 561. though there 
is no conflict between the two cases, the Full 
Bench having had to do only with the guardian- 
ship in respect of joint family property. Even 
a stranger can appoint a testamentary guardian in effect for pro- 
perty given by him to a minor the testamentary guardian being 
infact a trustee. There is no reason therefore why the father 
should not similarly appoint a guardian in respect of his self. 
acquisition. But as regards the power to appoint a guardian 
proper to the person and property of his minor children we do 
not see anything inherently opposed to the Hindu Law in the 


1. (1900) 1 KB 52, 2, LR6ECP 584 
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recognition of the power. Where the property is joint family 
property and there is another manager sui juris, it woult be be- 
yond his power to appoint a guardfan in respect of such pro- 
perty so long as the joint status continues. The father could 
give away the son now no doubt- in adoption. 
He. can prohibit the wife from giving away in 
adoption after his death. Under the law as administered now, 
the father’$‘religion is to be the religion of the child which doc- 
trine as we know, has evolved out of regard to the presumed 
intention of the father. A sort of real right in the child was 
recognised both under the Hindu Law and by the Courts.. An 
action for recovery of-the child by the parent was recognised 
by the Indian Courts. The -idéa of testamen- 
tary guardianship. of person. ‘and property is a na 
tural development of the idea of Nyasa or 
gratuitous bailment as adoption is of gift. In fact the usual 
way in which a child is asked to be taken care of, is by handing 
over the child and its property to another and asking him to 
take care of them. As the child comes of age, the bailment 
determines. This kind of argument is not quite satisfactory 
but is-not without precedent. Jagannatha discussing the rules 
as to appointment -of guardians thus winds up the discussion 
© This method established by lawyer? on their own judgment, 
Is consistent with the reason of the law.” 2 Colebrooke’s 
Digest, p. 576. The same rules apply to guardian and bailee 
(2 Colebrooke’s Digest, p. 276) whether, the property is hand- 
ed over by the King or by others ((ib.). The rule is pre- 
eminently ‘one which the Courts might recognise as a rule of 
equity and good conscience. | 


. The Madras Law Journal 
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NOTES OF .RECENT CASES, 

Wallace J. 

Cri, R. C, No, 636 of 1923. 
1923 December, 12. 

Criminal Procedure Code, Ss, 232 and 256— Framing of 
charge without giving accused opportunity to cross examine pro- 
secution witnesses— Procedure trregular—Charge quashed.. 

The District Magıstrate of Madura issued a circular to the 
effect that in a warrant case the accused need not be permitted 
to cross examine the prosecution witnesses before a charge was 
framed and a subordinate Magistrate following this circular 
refused to permit cross examination of the prosecution witnesses 
by the accused and framed a charge. 

Held, on revision that the circular by the District Magis- 
trate was wholly irregular and thit the charge should be 
quashed. 

K. V. Krishnaswamt Atyar før the petitioner. 

V, L. Ethiray for the Public Prosecutor for the Crown. 





Krishnan & Waller JJ, 
Cri, Mis R, No, 289 of 1923, 


1925 December 15, 
Criminal Procedure Cade, S. 195 (6)—Sanction granted by 
Sub Magistrate and confirmation by District Magistrate and 
Sessions Juage—A pplication to revoke sanction. made to High Court 
before the new Criminal Procedure Code of 1923 came uto force 
Hearing of the application after the coming mto force of the new 
Code— Whether application can be heard, © œ 
Where a Sub Magistrate granted sanction on the applica- 
tion of a private party and the same was confirmed by the 
District Magistrate and the Sessions Judge and a prosecution 
was launched upon the sanction obtained, and where an 
application was made to the High Court to revoke the sanction 
before the coming into force of the new Criminal Procedure 


2 


Code of 1923 but came on for hearing after the new Code came 
into force. i N 

Held, that the new Criminal Proeedure Code applied and 
that under its provisions, the application could be heard, 

"Cr. M. P, No. 374 of 1923 followed, 

Dr. S. Swammathan and K. R. Rama diyar for the 
Petitioner, 

V, L. Etbiray for the Public Pro&ecutor for the Crown, 

K, V. Krishnaswaini Aiyar for the Counter-Petitioner, 


| 
Krishnan, J. . Crl. R. C. No: 70 of 1923. 


Indian Penal Code, S. 363—Kidnapping a minor girl from 
the lawful guardianship of her husband—Taking should be proved. 

To sustain a conviction under 8. 363 of the Indian Penal 
Code there must be proof of taking as required by the section. 
The fact found viz., the accused being caught with the kid- 
napped girl by the relations of the husband 1s not sufficient to 
support the conviction. 

K, S. Jayarama diyar and K. G. Srinivasa Atyar for the 
Petitioner, 

Public Prosecutor for the Crown. 





Sir Walter Salis 

Schwabe, C. J., ' Referred Case No. 7 of 1923. 

and Waller, J. 

Indian Penal Code, S. 395---Dacotty—Teimple trustee resigned 
Resignation accepted to his knowledge-New trustee appointed— New 
trustee taking paddy from the lessees of the temple—Old trustee 
taking forcible possession of the paddy on the highway—Charge 
for dacoity—Jury--Unanimous verdict—Nolt guilty--Sessions Judge 
differed—Case referred lo the High Court under S. 347 of the 
Criminal Procedure Code. 

Held, that the act of the accused under those circumstances 
will not amount to dacoity or theft but will give rise to only a 
civil Suit. 

44 M. L, J. followed. 

Public Prosecutor for Officer. 

Dr. Swaminathan & K. G, Srinivasa Atyar for complainant 


Nugent Grant and V., L. Ethiray for accused. 


> Waller, J. The application was not 


{5th January, 1923. a numbered. 

Insolvency—Presidency Towns Insolvency Act, S. 121—Insol- 
vency Act (1848) S. 3—Legal Practitioners Act, S. 4—Vaktls— 
Right of audience in insolvancy proceedings. 


Vakils of the High Court have no right of audience before 
the Court for the relief of “insolvent-debtors at Madras, It ıs 
only advocates and attorneys that can appear on behalf of 
suitors in the insolvency side of the High Court. 

G. Krishnasains lyer for the party. 

T, R. Venkatrama Sastri for the Vakils’ Association. 

Nugent Grant for the Bar Association. 

(This decision is the subject of Letters Patent Appeal). 





Phillips and Venkata- 
subba Row, JJ. A, S. No, 312 and 329 of 1920. 
16th January, 1923. 

Jurisdiction—Transfer of territorial Jurisdiction by Govern- 
ment Nolttfication—E ffect on pending suits—Morigage—Prelt- 
minary and final decree, 

After the passing of the preliminary decree in a mortgage 
suit the territorial jurigdiction of the Court was transferred by a 
Government Notification and vested in another Court. Notwith- 
standing this the Court which passed the preliminary decree had 
the suit on its file and passed the final decree without any 
objection from the parties, On appeal it was contended that 
after the transfer of territorial jurisdiction, the Court 
which passed the preliminary decree had no jurisdiction 
to pass the final decree. Held that the principle of S. 21 C, P. 
Code applied to the case, that the objection on the ground of 
want of territorial jurisdiction must be deemed to have been 
waived by the parties and that the final decree was validly 
passed, 

Per Phillips, J.: The suit having been validly iustituted in 
a proper Court, the notification of the Government had not the 
effect of depriving that Court of jurisdiction over a pending 
suit, 

T. M. Krishnasami lyer and K, S. Sankara Sastri for 
appellant. 


S. Srinivasa Iyengar K. Bhashyam and K. Narasimha 
Iyengar for respondents, 


S, A. No, 31 of 1922, 


Krishnan, J, 


3rd December, 1923: 


Civil Procedure Code, S. 11—Res judicata—Same parties or 
parties litigaling under the same title—Lease in favour ofa person 
for a tern of years—Suit by the lessee in eyectinent against the 
actual cullivating tenants and decree—Delivery of possession in 
execution—Lease in favour of same pefson for a subsequent period 
after expiry of original term—Sutl in ejectrnent against same 
person —Sane defence whether res judicata—Queslion of jurisdic- 
tion whether can be res judicalta—Change in law—Effect ona 
prior decree especially on a question of jurisdiction. 

A got a lease for a term of years from the receiver of the 
Tanjore Palace Estate and during that period brought a suit in 
ejectment in the Civil Court against the actual cultivating 
tenants who set up (1) that they were permanent tenants and (ii) 
that the Tanjore Palace Estate of which the suit lands formed 
a part was an estate and as such the Civil Courts had uo 
jurisdiction. The first Court over-ruled both the contentions 
following as regards the 2nd contention the then law that the 
Tanjore Palace Estate was not an estate which was subsequently 
changed by a Full Bench Ruling reported in 40 M, 389 and the 
decree was confirmed in appeal and in execution of the decree 
A got possession. 

Susequently after the expiry of the original term A again 
got a lease for a fresh term of years and again brought a suit 
agairist the same tenant who set up the same contentions tha! 
there was a permanent tenancy and that the Civil Court had no 
jurisdiction, 

Held (1) that the defendant was not barred by res judicata 
from setting up the contentions as the parties were not litigating 
under the same title and as the platntiff in the present suit does 
not claim through the plaintiff in the previous suit, 


(2) that a question of jurisdiction cannot be res-judicata and 

(3) that while the ‘law has been altered by a Full Bench, 
Ruling subsequent to the prior decree, the law at the time of the 
second judgment is to be administered, 

S. Varadachart and R. Rajagopala Iyengar fur appellant. 

C. V. Ananthakrishna Iyer and M. S. Venkatrama Iyer for 
respondent. 


{FULL BENCH.] 3 


Sir Waller Schwabe, Ce]. 
Coutts Trotter, Ramesam, 
Wallace and Waller, JJ. 
17th December, 1923, J 
Civil Procedure Code—O, 21, R. 57—Allachinent before 
Judgment whether applicable—Filing of execution petition whether 
converts an atlachment before judgment mlo an attachment in 
evecution, 


Where a decree-holder who had already got an attachment 
before judgment of the properties of the judgment-debtor 
and had also put in an application for execution of his decree, 
and a subsequent application for sale of the properties was 
dismissed for his default in not filing the sale papers under O, 21, 
R. 57, the question arose as between him and a rival decrec- 
holder, whether the attachment before judgment subsists even 
after the dismissal of the execution petition under O. 21, R, 57. 
This question was referred to a Full Bench of Five Judges. 

Held per (Coutts Tiotter, Ramesam & Waller, JJ. Schwabe, 
C.J. & Wallace, J. dissenting) that the attachment before judg- 
ment becomes an attachment in execulion after the filing of 
the execution application and consequently the provisions of 
O, 21, R, 57 will apply and the attachment will cease after the 
dismissal of the execution petition. 

K, V. Krishnaswami Iyer and K. Balasubrahmania Lyer for 
petitioner, 

C. V. Ananthakrishna Iyer and A. Swaminatha [yer tor res- 
pondent. 


C. R. P. No. 796 of 1921. 


ees YA 7 an, Pr — 


Krishnan, J. 
S., A. No. 1163 of 1921. 


9th January 1924. 

Madras Estates Land Act, Ss. 5 and \35—Sale for arrears of 

reni—Mortgage executed by ryot after the Act to discharge sib aa 
executed before the Act—Effect on mortgage. 

A ryot mortgaged his holding after the Madras Estates 
Land Act came into force in order to discharge a portion of a 
prior mortgage executed before the Act came into force, The 
holding was sold for arrears of rent due and the question was 
whether the purchaser at the rent sale gota title free of any. 
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mortgage under S. 125 of the Madras Estates Land Act. „Held 
that the rights under the prior mortgage were kept alive undef 
S. 101 of the Transfer of Property Acte and that the rent sale 
did not affect it. 23 A. 313 followed. 


A, Krishnaswami Iyer and K. Balasubramania Iyer tor 
appellant, 


M. Patangali Sastri for respondent, 





Spencer, Off. C, J. 
9th January 1924, 


Easements Act, S.13 (a) and (b)—Easement of necessily— 
Mode of irrigation—Sale of land, 


S. A. No. 27 of 1923. 


The owner of certain lands sold a part thereof and it was 
found that at the time of the sale and some time previously, the 
water required for cultivation of the plot sold was taken through 
othe: lands of the vendor. It wasalso in evidence that the 
plot sold could be irrigated from another source. The vendee 
claimed an easement right as against the vendor, to irrigate the 
plot sold by taking water through the otłfer lands of the vendor. 
Held that the vendee was entitled to the right claimed under 
S. 13 (b) of the Easements Act. 


T. Narasimha Iyengar and R, Gopalaswami Iyengar for 
appellant, 


K. Rajah Iyer for respondent. 


Spencer and \ 
Kumaraswami Sastri,JJ. > A. S. No. 167 of 1921, 
Ist Janwary, 1924. J 
Limitation Act, Art 106 -Suit for accounts WA úis aa 
Accounts of prior parinership when taken. 


Where a partnership is determined by the death of one of 
the partners and the brother of the deceased partner as well as 
the surviving partner contirfue to carry on the business keeping 
the same books Art. 106 of the Limitation Act is no bar to 
taking the accounts of the new partnership by going into the 
accounts of the old partnership which have been carried on 
into the new partnership without interruption or settlement. 

25 M. 26 Referred to. 

A. Krishnaswami lyer and B. Somayya for appellant, 


T.V Venkatarama Iyer and P, Narayanainurthi for res- 
pondent. 


Krishnan, J. 
S. A, No. 506 of 1922, 
Ist January 1924. 
Madras Estates Land Act, Ss, 3 (16) und 20—Tank-beds in 
an estale—Right of land holder to let tank-bed for cultivation. 
@ 


Where a tank-bed must necessarily be used for the storage 
of water for cultivating the lands in an estate, the landholder is 
bound to maintain it as such and could not convert it to any 
Other purpose. Where however the maintenance of a storage 
tank is unnecessary owing to the introduction of river or canal 
irrigation, the landholder is entitled to let the tank-bed {o ryots 
for cultivation. 

51 I. C. 899 Relied on. 

K. Bhashyam Iyengar tor appellant, 

K. Rajah lyer and P. S, Narayanaswaini Iyer for respondent. 





Spencer, O. C, J. 
S. A, No. 1591 of 1922, 
11th January, 1924. 

Attachment in execution of money decree—Iimmoveable pro- 
perty—Prior contract to sell—Sate pending atlachment in 
pursuance of the contract—Ilf prevails over intermediate altach- 
ment, 
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A sale of immoveable property to a third person by a 
judgment-debtor in pursuance of a contract to sell entered into 
by him with that person, prevails over an attachment of the 
property in execution of a money-decree against the debtor, 
where the attachment 1s subsequent to the contract. 

5 L. W. 234 followed. 

C, Rama Rao for the Appcllant. 


K. N. Reyagopala Sastri for “Y. Suryanarayana for the 
Respondent, 


Qian jg 


Odgers, J. 
S. A. Nos, 499 and 500 of 1921. 
17th January, 1924. 


Minor-Loan obtained by guardian as such-Hypothecation- 
Sanction of Court not obtained-Liability of guardian-Misrepresen- 
tation-Contract Act S. 235, 


The certificated guardian of a minor's estate acting as 
such, purported to hypothecate the estate and obtained moneys 
which were utilised on behalf of the minor. Leave of the 
Court had not been obtained for the mortgage and it was con- 
sequently found to be unenforceable agdinst the estate. In a 
suit by the creditor against the guardian for recovery of the 
money lent cr for damages, Held (1) that inthe absence of a 
personal covenant to repay, the guardian was not liable to re- 
pay the loan , (2) that as the plaintif knew that the guardian 
was acting on behalf of an infant, any representation by the 
guardian as to his power to bind the minor's estate was one on 
a pvinf of law, and as such was incapable of supporting a claim 
for damages. 2+ B. 106, 7 Ch, 777 followed, 

A. Krishnaswami lyer, (K. V, Ramachandra Iyer, with him) 
for Appellant, 

K. Jagannatha lyer, for respondent, 


Odgers, J. 
S. A. No. 592 of 1921. 
18th January, 1924. 
Evidence Act Ss. 112 and 114-Legitimacy-Presuinplion-when 
arises-M arrtage-Proof of. 
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Under S. 112 of the Evidence Act the presumption of 
legitithacy,arises only on proof of a marriage, If a marriage 
in fact is proved then it might be presumed to be valid: 6 A. 
C. 36+. 371 referred to. ‘Ihe presumption of a marriage from 
repute arises only where the evidence shows that the parties 
were living together for a sufficiently long period and were 
treated as husband and wife by their relations and the public, 
35 C. 232 P. C. referred to, Where a man had already married 
a woman and had children by her, there is no presumption 
that another lady with whom heis said to have lived is his 
wife or his children by her are legitimate. 

K. V, Sesha Iyengar, for appellant. 

A. V. Visvavatha Sastre for respondent. 





Odgers and Wallace, JJ, 


! C. M. A. 376 of 1922. 
18th January, 1924. 


Probate and Admustration Act, S. 50-Revocation — Dismissal 
of first application—Subsequent application on same grounds— 
Res judicata— Knowledge of probate proceeding s without interven- 
lion—E ffect of, è 

Letters of administration with will annexed were granted 
to the widow of the testator, the adoptive mother of the fourth 
respondent, In 1910 the appellant, an undivided brother of the 
testator, applied for revocaticn of the grant on several grounds, 
His application was dismissed on the ground that he was aware 
of the proceedings and had not interveneu, in 1916 on an 
application by some other brothers of the testator, the grant 
was recalled by the High Court, Thereupon the application 
was registered as a regular suit between those brothers and 
the widow and finally letters of administration were ordered to 
be re-issued to the widow. In 3921 the appellant filed an 
application for revocation. Held that dhc application was 
barred by the previous proceedings of 1910 which went on the 


same grounds, as well asby the judgment in the contentious 
proceedings. 


Per Wallace, J. Even apart from S. 11 of the C. P., 
Code, the principle of res judicata ought to be applied to 


Proceedings under the Probate and Administration Act. 48 C. 
499 P.C, followed. 
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Per Odgers, J. The judgement in theicontentious suit was 
a judgment in rem and was binding upon the appellant though 
he was not a party to it. Any party aw4re of a probate proceed- 
ing and standing by, is bound by the result thereof. 18 C. 45 
followed. 

Per Wallace, ]. The subsequent recall and regrant of 
letters has not the effect of removing the legal consequences of 
the original grant as regards persons who had been before that 
date defeated in their attempt to vacate it. 

C. S. Venkatachari & A, Venkatachalam for appellant, 


P, Somasundaram for respondent, 


Wallace J. 
21st January, | S. A. Nos. 864 and 865 of 1921, 
1924. 
sr. Trust-Several trustees-Delegation of duties by some of the 
trustees-Legaltty of, 

Where six out seven trustees of a Malabar Temple exe- 
cuted a deed called a power of attorney in favour ot a stranger 
by which the latter was given full discretion in the matter of 
management of devaswom properties, granting of leases and 
renewals, effecting of repairs, collection and expenditure of the 
income of the temple and institution of suits for a period of 
17 years and it was also provided that the power was to be 
irrevocable during the said period. Held, ina suit by the 
seventh trustee who was not a party to the deed that the power 
of attorney was virtually a delegation of all the rights of the 
trustees to a stranger, that the dissenting trustee’s right to be 
cousulted 1n important matters of management was ignored if 
not taken away by the document and that the deed was not 
binding on the trust. 

C. V. Ananthakrishna Iyer, for appellant. 


Advocate General and K, Krishna Menon, “for respondent. 
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Ramesan, J. 
. i C. R. P. No, 643 of 1921. 
loih Jantary, 1924, 
Civil Procedure Code, S, 20—Contract—Jurtsdiction—Cause 
of action—Place where offer is received and money is payable 
under coniraci— Place where part of ihe cause of aclion arises, 


Plaintif was a merchant at P. and defendant a commission 
agent at M. The defendant from M. wrote to thê plaintiff at 
P. offering to sell his (plaintiff’s) goods and send the proceeds 
of sale less commission to the plaintif at P. ‘Lhe plaintiff sent 
goods but defendant failed to sell tnem. Ina suit by plaintiff 
against defendant instituted at P. for recovery of the price, the 
latter took objection, that the contract was completed at M, 
that offer and acceptance had taken place. there, that perfor- 
mance under the contract was also due there, and that in conse- 
quence the cause of action arose only at M. and that the court 
at P. had no jurisdiction to entertain the suit as no part of the 
cause of action arose within its jurisdiction. 

Held :—1. That performance was due under the contract 
at P. as the price of goods was payable at P and that the place 
of payment is a place where part of the cauSe of action 
arises. è | 

2. That the place where the offer was received was P and 
that part of the cause of action arose at P. offer being a part of 
the cause of action and therefore the court at P. had jurisdic- 
tion. 

B, Somayya and E. Krishnamurthi, for petitioner. 

K, Rajah Atyar and V. Ramasamı Avyer, for Respondent. 


CA. 


Odgers and Wallace, JJ. 
C. M, P. No. 174 of 1924. 
21st January 1924, , 


Receiver—Appointment of a Receiver on an application for 
stay of execution pending appeal to Privy Council-Dismissal of the 
appeal by the Privy Counctl-Aulhority of the High Court to give 
direelions to the Receiver, whether.ceases on the disposal of the 
appeal by the Privy Council, 
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Pending an appeal to the Privy Council on an appligation 
for stay of ezecution.in a suit for the settlement of a scheme 
for a temple under S. 92 of the Civil Rrocedure, Code the High 
Court appointed the defendant trustee himself as a Receiver. 
After the disposal of the Privy Council appeal and before the 
records were transmitted by the High Court to the lower Court, 
the High Court has power in such a case to issue directions to 
the Receives to associate with hfmself another independent 
person to supervise the collections during a festival. 


The Receivership did not come to an end on the disposal 
of the appeal by the Privy Council which in the case was a 
dismissal of the appeal by the defendant, 

28 Cal, 790 approved, 


T. R. Ramachandra Atyor, K. Rajah Aiyar and Salem 
Ramaswaimt Aryar for the petitioner, 


K. S. Jayaraia Atyar for the respondents, 
C. A. S. 


Odgers and Wallace, JJ. 
22nd January, ; S, A. Noo33+4+ of 1921: 
1924. 
Poramboke-Water channel passing through a survey field— 
Paita issued in respect of the survey field—Rights of pattadar— 
watercess—Liabilily to pay» 


A water channel passing through a survey held was not 
separately demarcated and specified as Government Puramboke 
but a patta was issued to a person in respect of the whcle survey 
field. Held, that this was not a sufficient ground for holding 
that the pattadar was the owner of the channel. Where a 
channel starting from a Government poramboke passed through 
a survey feld for which the plaintiff held patta and emptied 
itself further down m a Government tank and the plaintiff used 
the said channel water for raising wet crops on his dry land, 
held, that the Government was entitled to levy watercess. 31 
I, C, 982 distinguished. 


The Government Pleader, for appellant. 


T. R. Vijayaraghavachariar, for respondent. 
A, V. V, 
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Venkgtasubba, Rao, J. 
22nd January, S. A. No, 780 of 1921. 
1924. ‘ec 
Altyasantana Law—Junior member—Past maintenance— 
Right to-—Demand and refusal—Waiver. 


A suit by the junior member of an AliyaSantana family for 
arrears Of past maintenance on the ground that the plaintiff had 
been living away from the tarwad with her husbénd was dis- 
missed by the Court below on the ground that there had been 
no demand and refusal prior tò suit. Held, that there need 
not have been a prior demand and refusal to sustain a claim for 
past maintenance but an express or implied waiver was a bar 
to the claim. 36 M. 203; 36 M. 593; 35 M. L. J. 665 relied 
on. 

B, Sitarama Rao, for appellant. 

K. Y. Adiga, for respondent: 

A, V. V. 


Venkalasubba Rao J. 


S. A. No. 371 of 1921. 
23rd January 1924. 


Minor—Sale iu favour of—Legality. 

A sale in favour of a minor is valid and the covenants 
under S. 55 of the Transfer of Property Act being statutory and 
not contractual, the parties are bound thereby. 40 M. 308 fol- 
lowed. 

P. R. Ganapaths Iyer with Gopalakrishna Iyer, for appellant. 

N.S. Rangaswami lyengar, for respondent. 

A. V. V. 


Phillips and Odgers, JJ. 





C. M, d: No. 69 of 1923. 
24th January, 1924. 

C. P. Code, O. 1, R. 10 and O. 22, R. 10—Mortpage suit— 
Preliminary decree—Addition of parliee—Purchgser of morigaged 
properly. 

It is competent to the Court acting under O. 1, R. 10 of the 
C. P. Code to add an auction purchaser of mortgaged property 
as a party to a suit on the mortgage even after the passing of a 
preliminary decree therein provided the party so added is given 
an opportunity to state his defence and to question the correct- 
ness of the preliminary decree. 
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16 L. W. 905 distinguished. 
25 Ch. D. 750 referred to. 


K. V. Krishnaswami Ayer and M. Narasimha Iyengar, for 


appellants. 
P. R. Ganapathi Iyer and-S. Panchapagesa lyer, for res- 
pondents. 
A. V. V. 





Krishnan, J. $ 
Cr. Ap. No. 1033 of 1923. 
45th January, 1924. 

Criminial Trial—Proseasdion story disbelieved—Recoustruc- 
tion of facts by trial Judge and conviction thereon—Such pro- 
cedure unallowable. 

Where two persons were charged with offences under 
S. 304 and 334 Indian Penal Code, and the Sessions Judge dis- 
believed both the prosecution and defence versions, but sought 
to reconstruct what should have been the facts and convicted 
the accused thereon. 

Held, that such a procedure was not justifiable at all; 
the evidence should be considered by the learned Judge 
and he must come to some conclusion on the evidence in the 
case ard not what he supposes would be likely to have been 
the facts of the case. such reconstrucéion was quite unallow- 
able. On the finding that the prosecution case was disproved 
the accused should have been given the beneht of the doubt 
“and set at liberty. 

B. Somayya and E. Krishnamurthi, for appellants. 

The Public Prosecutor, for the Crown. 

C. A.S. 

Ramesam ana 

Jackson JJ. A.S. No. 218 of 1921. 
25th January, 192). 

Minor—Guardian—Appointment of agent —Liability of agent 
—Right to sue. 

Their Lordships referred toa Full Bench the question 
whether when the fuardian of a minor appoints an agent to 
manage the minor's properties a suit against the agent for 
accounts etc. should be instituted by the guardian without re- 
ference to the minor or by the minor himself. 

B. Sitarama Row for T. V. Gopalasami Mudaliar, for 





appellant. 
> S. Varaduchariar, ‘for respondent. 
A, V. V. = 
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p name S. A. No. 463, 464 to 467 and 
25th January, 1924. 1423 of 1922, 


Madras Estates Land Act S. 112—Right to sue under— 
“ Defaulter ” who is—Transferee from registered patiadar, 


The expression ‘ defaulter ’ denotes only the person who is 
the registered pattadar or tke heir of the registered paltadar or 
the person whom the landholder is bound to recognise as 
pattadar by reason of the provisions of S. 146 of the Madras 
Estates Land Act. It is only the “ defaulter’ that can sue 
under S, 112 of the Act and not any other person even though 
he has an interest in the holding; and a transferee from a 
registered pattadar cannot sue to set aside an attachment for 
arrears of rent under S. 112 of the Act. 


40 M. L. J. 213 followed. 
T. R. Venkaturama Sastri and C. Rama Row Saheb, for 
appellant. 
S. Ramaswami Iyer, for respondent. 
A. V. V. 


Odgers and Wallace, JJ.) 
C. M. A. No. 377 of 1923. 


29th January; 1924. ) 


Jurisdichon—Transfer of territorial jurisdiction by Govern- 
ment Notification—Effeci on pending proceedings. 


Where after the close of the hearing of an application for 
the appointment of a Receiver pending a suit the territorial 
jurisdiction of the court was taken away by a Government 
Notification and vested in another Court, the court which 
heard the application is not deprived of jurisdiction over pend- 
ing proceedings and its judgment pronounced after the Noti- 
fication is valid. 

43 M. 675; A. S. No. 312 and 329 of 1920 followed. 

K. S. Sankara Iyer for T. R. Venkatarama Sastri. for. 
appellant, 

e S. R. Dixshit for T. R. Ramachandra Iyer, for respondent. 

A. V. V. 
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Odgers and Wallace, JJ. 
H C. R, P. No, 767 of 1922. 
29ih January, 1924. j 


Civil Procedure Code, S. iioii to Taluq Board— 
Madras Act XIV of 1920 and rules framed under— Misinterpreta- 
tiron of—Election inquiry Court— Revision. 

Their Lordships referred to a Full Bench the following 
question :—“, Whether an erroneous order by an Election En- 
quiry court based on a misinterpretation of the provisions of 
Madras Act XIV of 1920 and the rules framed thereunder, is a 
legal ground for interference with the order of that court by 
the High Court under S. 115 of the C. P, Code.” 

44 M. L, J. 1; 44 M. L. J. t61 Referred to. 

P. Narayanamurthi and K. Ramamurthi, for. petitioner. 


C. Rama Rao for respondent. 
A. V. V. 





Phillips and Odgers, JJ. 
L. P. A. No. 2 of 1923. 
29th January, 1924, 

Appeal in forma pauperis—Power of Couri to order security 
jor cosis—Power can only be exercised on exceptional grounds. 

A Court of appeal has got the powege to order security for 
the costs of the respondent even in an appeal preferred in forma 
pauperis, but it should not pass such an order except On very 
special grounds. 

3 Mad. 66 followed. 

Where a Hindu wife brought a suit as a pauper against her 
husband for separate maintenance on the ground of cruelty and 
desertion, and on her suit being dismissed by the trial Court on 
the ground that habitual’ cruelty has not been established, got 
leave from a judge of the High Court to appeal in forma 
pauperis and subsequently on the application of the respondent 
another judge ordered the appellant to furnish security for the 
respondent’s costs of the appeal, against which a Letters Patent 
appeal was preferréd,* keld, that the order directing security 
amounted to a review of the order giving leave to appeal as a 
pauper and no special grounds having been shown, the order 
for security must be set aside. | 

Watrap S. Subramania Aiyar for the appellant. 

K. Ramanatha Shenai for the respondent. 

C; 4, S 
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ARRENA and Waller, JJ. 
Cri. A, Nos. 981 and 982 of 1923, 
29th January, 1924. > 

Confession—Retracled confession—Conviction whether can be 
based on retracted confession. 

A conviction should not be based on the retracted confes- 
sions of the accused unless corroborated altunde. 

1923 M. W. N. 097 followed. . 

Dr. S. Swaminathan and Watrap S. Subramania Atyar for 
the appellant. 

The Public Prosecutor for the Crown, 

C. A.S. 





Wallace, J. 

S. A. No. 834 of 1921.- 
31st January, 1924. : 

Evidence Act, S. 116—Landlord and tenuant—Entry by tenant 
mto Government land under landlord-Government subsequently 
asserling paramount litle to the land--Threat by eviction by Govern- 
ment under the paramount ttle as against tenant—Execution of 
muchilika by tenant to Government under Madras Land Encroach- 
ment Act, 1905—Subseggent suit in ejectment by landlord against 
lenant— Whether tenant entitled to plead the ttle of Government 
—Estoppel. 

The ancestors of the defendants got into possession of a 
piece of land under the plaintiff's predecessor-in-title on con- 
dition of rendering Purakkudi service to the plaintiff’s ancestors 
and the plaintiff. The defendants’ ancestors built a house on the 
plot of land and were living in it. The land was all along Govern- 
ment poramboke land and the Government issued notice to the 
defendants under S, 7 of the Madras Encroachment Act calling 
upon them to pay penal assessment for occupying that portion 
of Government land on which they built a house. The defen- 
dants also subsequently executed a muchilika to Government 
agreeing to pay penal assessment and agreeing to vacate the 
land when required by the Government. ın a suit by the 
plaintiff to eject the defendants subsequent to the execution of 
the muchilika keld, that the plaintiff was not entitled to recover 
the Jand. 

°” By reason of the threat of eviction by the crown who 
was the paramount title holder and by the defendants execution 
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of the muchilika and the payment of the penal assessment tu 
Government, there was an eviction of the defendants By the 
paramount title holder te, the Crowh, and the defendants’ 
tenure under the plaintiff became determined. The defendants 
are not estopped from contending that the plaintiff's title was 
defeated by the Government asserting its paramount title and 
by the constructive eviction of the defendants. 

2 Mad. 226 and 35 C. L, J. 146 followed. 

431, C. 677 and 45 I, C. 656 distinguished. 

C. A, Seshagiri Sastri for the appellants. 

S. Muthia Mudaliar for the respondents. 

C. A. S. 





Ramesam and 
Jackson, JJ. A. S. No. 116 of 1921. 
3ist January, 1924. 

Limilution Act, Art. 132—Mortgage—lInterest payable in 
instalinents—Whole payable on demand in case of defauli—sSuit 
more than 12 years after first default —If barred. 

A mortgage deed provided that the amount due was paya- 
ble at the end of one year, but interest was to be paid once in 
3 months, It further provided that on defauit of any such pay- 
ment, the whole of the principle and interest would become 
payable on demand. Ina suit fled on the mortgage more than. 
12 years from the date of first default. Held, the period of 
limitation did not begin to run from the date of default. 


C. V. Anantakrishna Aiyar and V. Narayana diyar for 
appellant. 

T. M. Krishnaswami Aiyar and T. A. Ananta Atyar for 
respondent. 

T. S. V. 





Wallace, J, 

! S. A, No. 1752 of 1922. 
31st January, 1924. 

Inam—Karnam's Inam—Enfranchise ment—Resumpltion and 
yepranut— Effect of issue of title deed —Rights of grantees—M adras 
Acis IV of 1862, IV of 1866 and VIII of 1869—Adverse Pos- 
SESSION. 

The enfranchisement of a karnam’s inam operates as a 
resumption and regrant in favour of the grantees named in*the 
inam title-deed The case of service inams is different from 
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that of personalinams. 44 M. 643 P. C., relied on, S. A. 287 
of 1921 followed. 

Madras Act VIII® of 1869 was purely retiospective 
and was intended to save occupancy rights in lands 
wherefrom inams might be derived, 30 M, L.T. 334 not 
followed. Until enfranchisement there cannot be any question 
ot adverse possession of service inam lands and the case in 44 
M, 643 P. C., has impliedly overruled the cases fn 14 M. L. J. 
438 and 33 M. L. J. 320. 

Y. Suryanarayana for appellants. 


K. N. Rajagopala Sastri for B. Satyanarayana for respon- 
dents, 
A. V. V. 


Ramesam and 
Jackson, J]. S. A. Nos, 185 to 195 of 1922. 
Ist February, 1924. 

Landlord and tenant—Rent fixed on crop basis—Imbprove- 
ments at the expense of tenanls—Variation of crop—New crop 
ratsea— Liabilily of tenant. 

In a Zemindary in Madura, rent was admittedly fixed 
on the basis of crops, there being a lower rate for pulses and a 
higher one for cereals. The tenants at their own expense made 
improvements and asa result of the same raised new garden 
crops, Held the landlord was only entitled to the amount he 
would get if the best variety of cereals is grown. 

A.S. Venku Atyar, Walrap S. Subramania Atyar and 
A. S. Sriusvasa Aiyar for appellant. 


F. S. Vaz for respondents. 
Oe Vi 





Wallace, J. 
Cr. R. C. No, 292 of 1923. 
Ist February, 1924. 


Stay of Criminal Proceedings pending Civil Sutt-—Power of 
Bench Court to stay—Prosecutton for criminal trespass before 
Bench courl—sStay pending civil suit regarding tille ‘and possession. 

A Bench Court trying a case of criminal trespass has got 
the power to stay the same pending the disposal of a civil suit 
in which the question of title and possession to the same 
prdperty is pending adjudication between the same parties ina 
civil suit. 
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In such a case if the defence is that the accused was 
already in possession and did not take possession on the date 
of occurrence, the civil case will not ehave a bearing on the 
defegce in the criminal case, and the latter need not be stayed 
pending the civil case. If on the other hand the defence is 
that the accused took possession because he was entitled to 
take possession, then the civil case will have a bearing on the 
criminal case" and the latter might be stayed pending the 
disposal of the civil case. 

Watrap S. Subramania Atyar for the petitioner. 

V. L, Ethtraj for Public Prosecutor for the Crown. 

C. A. S. 





Phillips and Odgers, JJ. | 
C. M. A, No. 289 of 1923. 


Ist February, 1924. ) 

Civil Procedure Code, O. 39 Rr. 1 and 2—Temporary injunc- 
tion—Purchase of the equity of redemption by Mortgagee pending 
attachment of Morigagor’s tuterest—Claim petition by morigagee 
purchaser dismissed—Suit to set aside claim order—Temporary 
injunclion pending suil. 

A mortgagee of certain properties subsequently pur- 
chased the same but after its attachment in execution ofa 
decree against the mortgagor, the mortgagee preferred a claim 
petition in the execution proceedings but it was dismissed. 
Afterwards he filed a suit fora declaration that the property 
could not be attached and sold in execution of the decree and 
for an injunction restraining `the sale thereof. Held that the 
mortgagee plaintiff is entitled to an injunction pending disposal 
of the suit. 16 Bom. L. R, 676 not foll. 

K. Rajah Iyer and S. Nataraja Nadar for appellant. 

K.V. Srinivasa Atyar tor respondent. 


C. A.S. 





Ramesam and Jackson, J iy 


4th February, 1924. J 
Hindu Law—Partition—Suit for—Alienee from father— 
Equtties in favour of—Jotnder of parties, 
In a suit by a son for partition of joint family properties 
including those sold away by his father, it is open to the 


A. S. No, 121 of 1921. 
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alienges to claim that the properties in their hands should be 
allotted as and for the share of the father and that the plaintiff 
should get his share from out of the family properties in the 
hands of persons who have taken as donees or volunteers trom 
the father and that the latter should be added as parties to the suit. 


46 M. 815 
40 C. 966 followed. 
44 M. L. J. 309 ° 9 


C.S. Venkatachari and A.V. Visvanatha Sastri for appellants, 
T. L. Venkatarama Iyer for respondents. 
A. V. V. 





Phillips and Odgers, J]. 
C. R. P. No 1073 of 1923. 
5th, February 1924, 

Madras District Municipalities Act—Rules framed under 
Rule 17— Ballot paper—tIdeniification of voter—District Judge 
opening the ballot box and counting the ballot papers—Legalily of 
election. 

The respondent objected to the election of the petitioner 
as a member of a Municipal Council on the ground that about 
85 ballot papers which had been invalidated by the Chairman 
for the reason that they were initialled in the front by the 
polling officer, ought not to have been so invalidated but should 
have been counted. The District Judge opened the ballot box 
and on counting the ballot papers the respondent was found to 
have got more votes and he was therefore declared elected. 
On revision it was contended by the petitioner that the initial- 
ling of the ballot papers by the polling officer in the front 
would lead to the identification of the voter under rule 17 of 
the Election rules and that the Secrecy of the election was thus 
infringed, Held overruling the objection, that the respondent 
was duly elected and that the action of the District Judge in 
counting the disputed votes was proper, 

T. R. Ramachandra Iyer and S, R, Digshié for petitioner, 

K. Rajah Iyer and V, Ramaswami Iyer tor the respondent. 





Phillips and Odgers, JJ. ) 
C. R. P. No, 1072 of 1923. 
Sth, ‘February 1924, 
° Madras District Municipalities Act V of 1920, S. 9—Madras 
Munscipal Election Rules 1920, Rule 17 (1)— Ballot papers marked 
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on backs by polling officer with electoral roll numbers—Whether 
valtid—E lection of returned candidate set aside on objection petstion 
—keturned candidale himself the retiring councillor—Whether can 
be desired to have been re-elected, if willing to serve. 


. In a Municipal election, the polling officer marked on the 
back of every ballot paper the electoral roll number of the 
voter to whom it was issued, Though asa matter of fact 
nobody was Aware of it then and there was no evidence that 
any voter was thereby identified the defeated candidate 
questioned the election on the ground that as the electoral roll 
numbers had been given on the back of all the ballot papers, 
identification was possible. The returned candidate contended 
that the election should not be avoided because no identifica- 
tion had as a matter of fact taken place and further neither the 
voters nor the candidates should suffer for a mistake of the 
polling officer which was not done with their connivance and 
which had not materially affected the result of the election. 
He also further contended that evenif the votes were invalid 
on account of the electoral numbers appearing on the backs of 
the ballot papers, he as the retiring councillor willing to serve 
should be deemed, to have been re-elected under S. 9 of the 
District Municipalities Act, 1920. è 

Held, (i)that the votes were invalid as the electoral 
numbers on the backs of the ballot papers may lead to identi- 
fication. 

L. R. 10 C. P. 733 followed. 

Madras Municipal Election Rules, R. 17 (1) referred.to. 

(i1) that S. 9 of the District Municipalities Act 1920, 
applies only to cases where no councillor is elected at an 
election held and not to a case where a councillor ıs elected 
and his election is Set aside as the result of an objection 
petition. 

I, L. R. 54 B, 659 distinguished. 

Madras Munsecipal Election Inquiry Rules, R. 12 referred 
0. 

S. Muthiah Mudaliar, K.S. Ganapati Aiyer and Watrap 
S. Subramania Atyer, for the petitioner. 

K. V. Krishnaswami Aiyer and N, Swaminatha Atyer, for the 
respondents. 

CAS, 
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a Wallace, J. , 
; } S. A. No. 298 of 1921, 
5th February, 1924. 

Mortgage—Prior and subsequent--Sale in execution-—Second 
moripage prior to coufirination— Sale set aside on deposit by puisne 
mortgagee—Fatlure of mortgagor's title—Rights of parties—Sub- 
rogation—How worked out—Limilation, 

In execution of a mortgage decree certain properties were 
sold but before confirmation of sale, the mortgagor executed a 
second mortgage and under the terms thereof the mortgagee 
deposited the amount due and got the sale setaside. In a 
subsequent litigation it was found the mortgagor had no title 
tothe property, whereupon the second mortgagee sued to 
recover the amount he had deposited to set aside the execution 
sale as a charge on the suit property. 

Held (1) he was subrogated to all the rights of the first 
mortgagee purchaser as on the date of deposit and that what he 
acquired by subrogation was not merely the rights of the first 
mortgagee ; 

(2) his subrogation rights could not be worked out in exe- 
cution, but the remedy was by suit ; and 

(3) the cause of action for such asuit arose only on the 
date of deposit and not on the date of the first mortgage. 25 
C. W., N. 283; 3 Pat. L, F. 533 not approved ; 39 Cal 523 
distinguished ; 43 All. 469 refd. to. 

T. R. Venkatarama Sastry and S, Venkatrama Atyar for ap- 
pellant. 

S. Muthia Mudaliar and N. Swaminatha Atyar for res- 
pondents. 

T. S, V. 


Ramesam and 
Jackson, JJ | A. 3. No. 160 of 1921. 
6th February, 1924. 

Deed—Constrnction— Morigage executed by a person without 
reference to a minor for whom he is alleged to have acted as 
guardian— Suit against guardian personally—Decree—Subsequent 
suil lo enforce mortgage by sale of the hypoiheca agatnst minor— 
Election of remedtes—Estoppel. 

A widow in possession of her husband’s estate mortgaged 
the property without describing herself as guardian of a minor 

N. R. C, 
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boy who was alleged to have been adcpted to her husband. In 
fact there was no reference to the minor in the document.” Part 
of the consideration for the mortgage was for the payment of 
dekts contracted by the lady herself. It was also found that at 
the time of the mortgage the widow was hostile to the alleged 
adopted son and asserting her right to the properties. The 
mortgagee sued on the mortgage and obtained a decree against 
the widow. *Subsequently the mortgagee brought a suit against 
the minor to enforce the mortgage by sale of the hypctheca. 
It was contended on behalf of the defendant that the mortgage 
was executed by the widow personally without reference to her 
character as guardian; and even if the mortgage might be re- 
ferable to her character as guardian, the plaintiff having elected 
to sue the widow personally and obtained a decree against her 
could not afterwards sue on the footing that the morlgage was 
executed on behalf of the minor. Held that the mortgage 
could not be construed as having been executed on behalf of 
the minor and was therefore not enforceable against him. If 
however the document was executed by the widow as guardian 
was referable to her character as such, a judgment obtained 
against would not bar a suit against the minor for enforcement of 
the mortgage by sale of the hypotheca, gither on the principle of 
estoppel or of election of remedies. Kendal v. Hamilton 4 A. 
C. 504; Scarf v. Jardine 7 A. C. 345 distinguished. 
15 A. 304 (P. C.) referred to. 


C, Krishnaswami Rao and K. S. Jayarama lyer for appellant. 


A. Krishnaswami Iyer and V. Sundaram Iver for respondent. 
A. V. V. 
Phillips and 
Venkatasubba Rao JJ. A. 3. No. 101 of 1921. 
6th February, 1924. 

Civil Procedure Code O, 32, R. 4—Minor defendant—Guar- 
dian ad-ittem-consent of guardian to his appointiment—If must 
be express— Decree against minor without such consent—Validity 
of, ° 

Their Lordships referred to a Full Bench the question 
(1) whether the consent of the guardian referred to in O. 32, 
R. 4 (3), C. P. Code, should be express or may be implied from 
conduct of the person appointed guardian and (2) where a decree 
passed against a minor for whom a guardian has been appointed 
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witheut his consent is void or merely vvidable on proof of pre- 
judicé to the minor 


P, Narayanamurli and K. Ramamurt: for appellant. 


T. Ramachandra Rao for respondent. 
A, V. V. 


Wallace, J. 


'S. A. No. 843 of 1924. 
6th February, 1924, 


Guardian—Appointment by court—Farlure lo give notice 
to nearest relalive—Effect on decree. 


In a suit to set aside a decree passed against a minor on 
the ground he was not properly represented in the suit, it was 
found that the maternal uncle of the minor refused to accept 
guardianship whereupon the court appointed a stranger as guar- 
dian but no notice of the same was sent to the maternal uncle 
with whom the minor was living 

Held the failure to serve notice of the appointment on the 
maternal uncle amounted, if at all, only to an irregularity and 
this did not in any way affect the decree 


K. N. Rajagopal Sasiry tor B. Satyanarayana for appellant. 
N. Rania Rao for respondent, 
T. S, V. 


Wallace, J. 
S. A. No. 228 of 1921. 
7th February, 1924. 


Malabar Law—Moplah governed by Maruimakkattayam law- 
Gift to daughter—Tai wad incidents. 


Where a Moplah governed by the Marumakkattayam law 
made a gift of property to his daughter simpliciter but there 
was a clause towards the end of the document that the donee 
and her “ Santanam ” were to enjoy the property held that the 
donee did not take the property absolutely but as tavazhi pro- 
perty. 10 M. 201 ; 35 M. 648; 39 M. 317 relied on, 


T. R. Ramachandra Iyer and S. Srinivasa Iyer for appellant. 


C. V. Anathakrishna Iyer and B. Pocker for respondent. 
"A.V. V. 
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Spencer, O. C. J. and 6 
Devadoss, J. Ref. Case No. lof 1923. 5 
7th February, 1924. s 


«Madras Cily Municipal Act, Sch. IV R. 7 Proviso—“ Gross 
income received in and from the city” —Meaning of—Receipts 
from agents abroad— Assessment of Company tax— Gross income — 
How calculated. 


Moneys remitted to and received in Madras by a Company 
from its agents outside the city do not fall within the expres- 
sion ‘ gross income received in and from the city” in the pro- 
viso to Rule 7 of Schedule IV of the Madras Municipal Act and 
as such cannot be taken into consideration for the purpose of 

-buying the Companies’ Tak, The "gross income” from the 
sale of a particular article is the difference between the sale 
price and the cost price at the place of sale. 


R. N. Aingar and O. T. Govindan Nambiar instructed by 
Messrs. King and Partridge tor the assessee. 


P. Doraiswamy Atyangar for the Corporation. 
T. S. V. 


@ 
Ramesam and Jack- 


son, JJ. | A. S. No. 175 of 1921. 
11th February 1924 


Hindu Law—Jotnt Faimtly—Partstion—Liabilily of sons after 
partilion—Considerations guiding. 

Where the father in a joint Hindu family incurs a personal 
debt and before the same is paid off he and his sons enter into 
a partition, the latter are still liable for their father’s debts to 
the extent of family property in their hands provided they are 
not incurred for an illegal or immoral purpose. 41 Mad. 136 
and. 40 M. L. J. 473 dissented from. 


T. M. Krishnaswami diyar and N. Rama Rao for appellants, 


S. Varadachari, T. S. Raghunatha Rao and V, Viyyanna for 
respondents. 


T. S, Ya 
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e Devadoss, J. 


: C. S. No. 545 of 1922. 
29th Jannary 1924. » 


Money decree—Extension of time for payment. C. P. C, O 20, 
R. 11, 


Where a money decree was passed and 3 months time grant- 
ed for payment of the decree amount, and subgequently the 
judgment-debtor applied for further time and stay of execution, 
held that under Order 20, Rule 11, the Court had no power to 
pass such an order without the consent of the decree-holder. 

O. S. A. 16 of 1923 followed. 


T. D. Srinivasachari and T, Chakravarti Iyengar for the 
Applicant. 


V. V. Srinivasa Ayyangar and A. Narasimhachari for the 
Respondent. 


aie ese ere eee: 


Phillips and Odgers, JJ. 


C. M. P, No. 992 of 1923. 
4th February 1924. 


Civil Procedure. Code O, 45, R. 7 (1) (a}—Amount paid into 
court towards the costs wf the Privy Council appeal—Privy Council 
appeal dismissed with costs—Whether the appellant or any olher 
person can contend that the amount deposited was not payable 
towards the cost of the respondents—Obyjection that the amount did 
not belong to the appellant, whether entertainable. 


Where pending an appeal to the Privy Council the appel- 
lant paid into the High Court asum of money towards the costs 
of the respondents in the Privy Council appeal and the appeal 
was subsequently dismissed by the Privy Council with costs, it 
is not open to the appellant or any other person to say that the 
amount did not belong to the appellant and that the amount is 
not therefore available to the respondents for the costs of the 
Privy Council appeal. = = 


Where a suit was brought for a declaration that the defen- 
dant was not a lawfully appointed matadhipathi of a Mutt and 
the High Court declared that the defendant was not the law- 
fully appointed head of the Mutt and the defendant appealed to 
the Privy Council and deposited with the Registrar of the High 
Court a sum of Rs. 3,000 in the shape of Government promis- 


sory notes towards the costs of the respondents jn the Privy* 
N. R.C. 


28 


Council appeal, it is not open to a subsequent lawfully appoint- 
ed matadhipathi to-objéect to the payment out of the mount to 
the successful respondents to the Privy® Council appeal on the 
ground that the amount belonged to the Mutt and could not 
have been given as security for the costs of the other side. 


Such an enquiry as to the ownership of the amount-can- 
not be entertained by the Court. 


32 M. L. J. 503, 41 M. 1154 applied. 

C. A. Seshagiri Sastri, for the Petitioner. 

T. V. Gopalaswami Mudaliar, for the Respondent. 
C, A.S. 


Krishnan and Waller, JJ.) 
Crl. Ap. No. 1034 of 1923. 
6th February, 1924. J 
Criminal Procedure Code, S. 239—Two persons accused under 
S. 411, Indian Penal Code—Joint trial—Joinder of charges 
whether valid—Criminal trial—Jury, omission to direct jury on 
question whether property stuler—Essentials of offence under 
S. 411—Indian Penal Code, S. 411. 


Two persons were accused of offences under Sec, 411, 
Indian Penal Code, and were jointly tried. On objection being 
taken that such joint trial was not valid, a charge under Sec. 395, 
Indian Penal Code, was added by the Sessions Judge at the 
close of the trial with a-view to get over the technical objection. 


The jury among other misdirections ‘were directed to 
satisfy themselves whether the property in question, viz., five 
currency ,notes of Rs. 100 denomination, was really vee 
property identifiable as such ; and the first accused was convicted 
by the jury. 

On objection being taken in appeal that (1) such a joint 
trial was invalid inasmuch as the offences in the case of each of 
the accused were eistenct and separate and formed independent 
transactions, A 

(2) that joinder of a charge under Sec. 395 at the last 
stage to avoid a technical objection was not justifiable and that 
it had seriously prejudiced the first accused in his ‘trial 
and sal 
| (3) that there were material misdirections and omissions 
, in the charge to the jury which vitiated the convictjon. 


wa 
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eHeld, (1) that S. 239 of the new Code expressly enables the 
Court to charge and try together two-or more persons accused 
of offences under S 414 in reference to stolen property trans- 
ferred by one offence and that it 1s sufficient to show to justify 
the joint trial that stolen property has been transferred by one 
offence. 


(2) that the addition of a new charge under S. 395 at the 
end of the trial to get over a technical objection could not be 
approved. 


(3) that the omission to direct the jury to the question 
whether the property was really the stolen property amounted 
to a material misdirection as it was an essential condition of an 
offence under S. 411, that the property in question should be 
identified as the stolen property. 

(4) and thatin the absence of such identification the 
conviction was wrong and ought to be set aside. 

B. Somayya and E, Krishnamurti tor Appellant. 


The Public Prosecutor for the Crown. 
C, A.S. 


Wallace., J. 
S. A. No. 402 of 1922. 


6th February, 1924. 
Letter of agreement—Default of another—If a guarantee’ 
—Cause of action different. 


Where 4 executed a promissory note in favour of B and C 
executed a letter of even date to B, agreeing that 4 would pay 
the amount in 3 months and in default, he, C, would get an 
assignment of the pronote from B and pdy tHe amount, held that 
C was not a surety for the payment and that the cause of action 
against C was only on a breach of the contract as evidenced by” 
the letter. 

C. V. Ananthakrishna Lyer for the Appellant, 

T. R. Ramachandra Iyer and T. D. Srinivasachari for the 
Respondent. 
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The Officiating Chief Justice and ) ó 
Kumaraswamı Sasiri, J. f A. S. No. 282 of 1922. 
8th February, 1924 . 


® 
Hindu Law—Adophon—Ante adoption agreement—Agree- 
meni by natural father with the adoptive futher that the son should 
jake the adoptive father's estate subject to his disposition by will— 
Binding nature of agreement on the adopted son—Test of reason- 
ableness of such agreement, - 


It is open to the natural father to bind his minor son by 
an agreement that he should take the properties of his adoptive 
father subject to a reasonable disposition by him under his will, 

17 M, 490, 27 M. 577 followed. 


The test of reasonableness of the disposition by the adop- 
tive father is not to be viewed by treating the adopted son as 
being in existence as such, at the date of the disposition. 


43 B. 542 dissented from. 


A. Krishnaswamt Aiyar and C, A. Seshagiri Sastri for the 
Appellant. 


S, Srinivasa Atyangar and N. S. Srinivasa Atyar for the 
Respondents. 


C. A. S. 


Eee Si ET a 


Phillips and Odgers, JJ. 


C. M. A. No. 83 of 1924. 
11th February, 1924. 


Insolvency—Hindu joint family—Joint debt—Adjudication 
—Single petition, tf sufficient. 

Where the members of a joint Hindu family carry on a 
family business and debts are—incurred in connection with the 
same, they can all be adjudicated insolvents by means of a 


single petition. Its not necessary that separate petitions should 
be filed in respect of each. 40 Mad. 810 followed, 


A, Swaminatha Aiyar for Appellant. 


T. M, Krishnaswamy Atyar for Respondents, 
T.S. V. 
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Phillips and Oagers, JJ. 
e C. M. A. No. 241 of 1923. 
Lith February, 1924. Je 
C. P. Code, O. 21, Rr. 58, 63—Exonerated Defendani— 
Claim petition—Dismissal as too lute—Suit if lies—Efject of dis- 
missal—Res-judicata in execution proceedings. 


An exonerated defendant, in a suit put in a claim petition to 
raise an attachment but it was dismissed as too late, On appeal 
the decision was affirmed on the ground that the claim was filed 
too late. He then filed a suit within one year of the original 
order of dismissal for a declaration that the property was not 
liable to attachment. Held S. 47, C. P. C. was a bar to the 
maintainability of the suit but it could be converted into a 
petition ın execution ; keld further that the decision in the prior 
proceedings would not be res-judicata in the subsequent procee- 
dings as there was no adjudication on the merits, 


K, V. Sesha Avyangar and K. Aravamudu Aiyangar for Appel- 
lants, 


Thiruvenkatachariar for K. Bashyam Aiyangar for Respon- 
dents. 


T. S. V. 


Phillips and Odgers, JJ. 
C. M. A. No, 61 of 1923. 
12th February, 1924. 

Judicial!) Committee Act (3 and 4 William IV, ch. 41) 
S. 23— Death of respondent pending appeal to the Privy Council— 
Effect—Legal representative not brought on record— Decree if can 
be executed against legal representative—Time for impleading in 
execution—Limitation Act, Art, 181. 

A respondent died during the pendency of an appeal to 
his Majesty ın Council but his legal representatives were not 
brought on record and in ignorance of his death a decree was 
passed against him. When the decree wag sotght to be exe- 
cuted against his heirs, they contended that the decree was null 
and void so far as the deceased respondent was concerned. Held 
by virtue of S. 23 of the Judicial Committee Act, the respondent 
must be deemed to have been alive on the date of the decree 
and the same can be executed against his legal representatives. 
Held further if art. 181 of the Lim. Act applies to an application 
to bring on record the legal representatives for the purpose of 
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executing the decree, time runs from the date of the Order in 
Council and not from the date of death. i 


T. R. Ramachandra Atyar and S. Srinivasa Atyar tor Appel- 
lant. 


C. S, Venkatachariand V. N. Venkatavaradachari for Res- 
pondent. 
f ka S.eV. @ 





Ramesam and 
Jackson, J]. A. S. No. 307 of 1921, 
12th February, 1924, 


Costs—Maintenance suit—Award of proportionate costs, to 
be paid and received—Propriety of. 


Where the widow of a deceased co-parcener sued the 
other co-parcener of a joint Hindu family for maintenance at 
the rate of Rs, 40 per month and the Court decreed mainten- 
ance at the rateof Rs. 10 only per month and directed the 
parties topay and receive proportionate costs on the amount 
decreed and disallowed respectively. Held, that the plaintiff in 
a suit for maintenance was entitled to costs on the amount 
decreed and that the defendants were enot entitled to costs on 
the amount disallowed. 


Watrap S. Subramania Atyar for the Appellant. 
S. T. Srinsvasagopalachariar for the Respondent. 





Ramesam and 
Jackson,. JJ. A, S. No, 186 of 1921. 
13th February, 1924. 

Hindu Law—Widow—Adoption with assent of sapindas— 
Validity—Conditions—Seeking for assent-- What amounts to— Assent 
obtained by corruption—What amounts to—Effeci— Motives. of 
widow in making adoption—Inquiry tnto—Propriety—Refusal of 
sapinda to assenf—When proper and when not—Daughter’s son— 
Assent of—If and when necessary — Authority of sapinda to adopt 
i any boy at any time’’—Validity—Adoplion in pursuance of 
assent long afler same ts given—Valtdsty— Registered letter—Return 
of, unopened with endorsement “ adressee doesnot want it’— 
Correctness of endorsement—No presumption as to.” 


An adoption by 3 Hindu widow purporting to. have been 
made with‘ the assent of sapindas keld invalid because, of the two 
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nearest agnates, it was not proved'that ‘one of them ‘was ever 
consulted, and the consent of the other was proved to have 
been corruptly obtained, e 


The assent of the daughter’s son of a deceased Hindu, when 
he is the next heir and sui juris, is necessary to the validity of 
an adoption made by the widow of the deceased. 


Where a letter sent by registered post 1s returned unopened 
with the endorsement “the addressee does not want it ’’, there 
is no presumption that the endorsement is correct. 


It cannot be held that a registered letter to a person con- 
taining a request to consent to an adoption—the letter never 
being opened by him and returned —is a valid consultation. 


Where the motives of a widow in making an adoption may 
or may not be questioned, the courts are bound to examine the 
sapinda’s motives in giving the particular consent, 


The consent of a sapinda obtained by the promise of a pay- 
ment is one corruptly obtained. 


There is an essential difference between the authority of a 
husband and the assent of a sapinda, The former is intended 
to be exercised only after the death of the husband, The latter 
is intended to be used ata reasonable time after the consent is 
given, When the interval is short, the death of the sapinda 
may not matter, but a sapinda’s assent is not to be pocketted by 
the widow and used long after it was given, when entirely 
different considerations as to the expediency of the adoption 
may arise. 

An authority given by a sapinda to a widow to adopt “ any 
boy at any time ” is too general. 

Though a sapinda is, when asked to do so, bound to assign 
his reasons for refusing to assent to an adoption, his refusal is 
not invalid merely because he does not assign any reasons for 
the same, 

Refusal of a sapinda to assent to an adoptfon when proper 
and when not, 

Per Jackson, J.— The consent of the next heir is not essen- 
tial to an adoption by a Hindu widow. Cases may, no doubt, 
occur where to prove its bona fides the family council would 
have acted prudently in consulting the daughters son, There 
is no inflexible rule ; but there must be good evidence that the 
widow was actuated neither by caprice nor corruption. Such 
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evidence is best supplied by the proved consent of the rfearest 
agnates of her deceased husband. The consent of the daugh- 
ter’s son would also be valuable evidence; but he isnot en- 
titled to be consulted as he is not a gnati. 


A, Krishnaswamt diyar, P. Satyanarayana Rao and 
K. Balasubramany Atyar for Appellants, 


B, Somayya and E. Arishnamuris tor Respondents, 
A.S. V. 


Kumaraswamy Sastry, J. | 
S. A. No, 340 of 1921. 
15th February, 1924. 


Appeal—Right of—Co-defendants—Suit dismissed as against 
appellant but finding against—Res Judicata. 


The plaintiff as lessee sued for a declaration of his rights 
as against his lessor and the assignee of the right, title and 
interest of the leSsor’s father. Both the Courts below held that 
the lessor and his father were undivided, that the suit pro- 
perties did not fall to the lessor’s share and dismissed the suit, 


The lessor appealed to the High Court. Held he had a 
right of appeal as the decision of the courts below would other- 
wise be res judicata as between the co-defendants. 


B, Somayya for Appellant. 


K. Krishnaswami Atyangar for Respondent. 
T. S. V. 
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Spencer and Kumara- 


swaeny Sastry, JJ. A. S, No. 129 of 1921. 
13th February, 1924, 


Lyectment—Inamdar—Zamindar—Inam grant whether oom- 
prises land or melvaram only—Right ‘of resumplion—Burden of 
proof—Plea of permanent tenancy. 


Where in a suit in ejectment the tenant sets up the defence 
of a permanent occupancy right, the burden of proving that he 
has such a right is'on the tenant. 

Where a Zemindar seeks to resume a service inam and eject 
the inamdar, he must prove his right to resume and also that 
the original giant was of the land and not merely of the mel- 
waram. Where as in the present case the evidence falls short 
of establishing that the land itself was granted in inam, the 
Zamindar on resumption can only recover the assessment on 
the land. 41 M. 1012; 43 M. 567; 43 M, 166. (P. C.) Appeal 
No. 46 of 1922 Referred to. 


A, Krishnaswamu Iyer for Appellant. 
V. Ramadoss for Respondent. 
A. V. V. 


Wallace., J. 


S. A. No. 593 of 1921. 
14th February, 1924. 


Limitation Act, Ari, 116—Company—Suit for dividend 
—Share-holder and assignee—Difference between—Company if a 


lrustee—Entry in balance sheet—If an acknowledgment within 
S. 119. 


(1) The decision in 42 Mad. 33 which lays down that the 
period of limitation for the recovery of a dividend by a share- 
holder against the company js six years under Art. 116 of the 
Limitation Act applies only to a case where a sbareholder is 
suing as such, and not asa purchaser from a shareholder before 
his rights are recognised by the Company. e 

(2) The legal position of a Company is not that of a trustee 
on behalf of shareholders for dividends declared. 


_ (3) The mere entry of dividends in the balance sheets of 
the Company does not amount to an acknowledgment within 
S. 19 of the Limitation Act, 


N. R.C. 
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T, S. Raghunaiha Rao and T.S. Srinivasa Rao for Appel- 
lant. ° 
P, Satyanarayana Rao for Resposdent. 
T.S. V. 


S. A. No. 664 of 1921. 


Waller, J. 


15th Februgry, 1924. 


Transfer of Property Act, S.98 Anomalous Morigage—Cove- 
nant to pay—Usufructuary morigage—Transaction to be treated 
as sale if money not paid in two years—Suit an mortgage after 
two years—If maintainable. 

Under the terms of a mortgage, the mortgagee was put in 
possession, the amount was to be paid in two years and in 
default the transaction was to be treated as asale, After the 
two years’ period, the mortgagee sued on the document for the 
money lent and the mortgagor set up the defence that it was an 
anomalous mortgage and the rights of the parties could be 
worked out only as per the terms of the contract. Held, there 
was a definite covenant to pay and therefore it was not an anoma- 
lous mortgage ; and though possession was with the mortgagee, he 
was entitled to sue for recovering his money. 43 Mad. 589; 27 
526 ; 38 Mad, 667; referred to. 


V. Ramdoss for Appellant. 


P. Chenchiah for P, Venkataramana Rao for Respondents. 
T.S. V. 


Wallace, }. 
S. A. No. 655 of 1921. 
15th February, 1924. 


Contract Act, S. 91—Sale of goods—Comunission agent for 
buyer— Consignment of goods by railway—Goods not itnsured— 
Loss of goods—Liabilily of agent—Interest—Equitable relief. 

A commission agent for a buyer is only in the position of 
an agent except ds regards the right of stoppage in transit. He 
is not a vendor so asto make the provisions of S, 91 of the 
Contract Act apply to a consignment of goods by him, 
Ireland v. Livingston, L. R.5 H. L. 395; Cassaboglou v. Gibb 
11 Q. B. D. 797; 13 B. 470 Referred to. 

Where a commission agent for a buyer usually sends goods 
by railway parcel without insuring them, the goods are at the 
, risk of the buyer from the moment of their delivery to the 
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Railway in the usual course of business and damages arising 
from the loss of any particular consignment cannot be debited 
to the agent, It is open, to the Court to award interest as 
damages apart from the Interest Act. 

41 M. 661 Ref. 

A, Krishnaswami Aiyar and K. V. Ramachandra Iyer tor 
Appellant. 


S. Doraswami Iyer for R€spondent. 
A. V. V. 





Krishnan, J. 
S. A. No. 693 of 1921, 
{8th February, 1924. 
[nam— Purchase at Court sale—Inalienability not set up— 
M origage—Redeinption—Plea of inalienability—Estoppel. 


In a suit for redemption of bariki service inam lands pur- 
chased by the plaintiff at a Court auction sale and afterwards 
mortgaged the defence set up was that the lands were inalienable 
under the Madras Proprietary Estates Village Service Act (II of 
1894) and the Madras Hereditary Village Services Act (IHI of 
1895). The suit having been dismissed by the Courts below, it 
was contended in second appeal that as the defendant’s prede- 
cessor in title did not set up the inalienable nature of the lands 
at the time of attachment or sale or take any steps to have the 
sale set aside, and as the defendant himself was one of the 
bidders at the auction sale, he was estopped from contending 
the sale was invalid. Held, following 34 M. L. J. 17 (F. B.) 
that the court sale need not be set aside where the defendant 
purchased the lands after enfranchisement and that he was not 
eStopped from settingiup the invalidity of the sale. 


C. Rama Rao for Appellant. 
K., Venkatarama Raju tor Respondent. 
T. S. V. 


Venkatasubba Rao, JJ. 
S. A. No, 1036 of 1921. € 
18th February, 1924. 


Res sudicala—Ex-parie decision on prior occaston—Suit for 
possession against tenant—Prior decision if binding on tenani. 
© 


A suit for possession of lands was filed by A on behalf of 
his family against the tenant B and against C another member 
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of the family who disputed the right of A to tile the suit, claim- 
ing it for himself. In a previous suit by 4 against C, »t had 
been decided that 4 had the right and not C, but ıt was an 
ex parte decree. 

Held, (1) the prior decision though ex parte operated as 
res judicata as between A and C. 17 C. W, N., 627; 13C. L. J. 
38 followed, 

(2) it was conclusive against B also—Dicta in 44 Mad. 778 
(F. B.) followed. 

K, V. Madhavan Nair for K. Sankara Menon for Appellant. 

K. Kuttikrishna Menon for Respondent. 


Le we Na 


Geer eey 


Krishnan, J. 
S. A. No, 180 of 1921. 
19th February, 1924. 
Landlord and tenani—Occupancy rights—Acquisition of— 
Adverse possession, 


So long as the relationship of landlord and tenant subsists, 
the tenant cannot acquire occupancy rights by adverse posses- 
sion, 19 L. W. 259 (P. C.) tollowed. œ 

K. Aravamudu Atyangar for K. G, Srinivasan for Appellant 
M, S. Venkatarama Atyar for T. R. Venkaturama Sastry for Res- 
pondent. 

T.S. V. 


eS eS ee 


Spencer, J. 
Cr], Rev. Cases Nos. 206 and 207 of 1922, 
19th February 1924. 


Criminal Procedure Code, S. 145 (5)—Proceedings under— 
Stalemeut put in—Dropping proceedings without taking evidence— 
Validity—Sale of cultivation right—Deposit of money in Court. 


In possession proceedings under S., 145, Cr. P, Code, a 
preliminary order was passed andiparties were asked to put in 
statefnents and adduce evidence in support ofthe same. The 
counter petitioner put ina statement that there was no appre- 
hension of any breach of the peace and based on that the Court 
dropped the proceedings and directed the money obtained, by 
sale of cultivation right to be deposited in Court pending the 
establishing of title in a civil court. Held, (1) proceedings 
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under, S. 145 could be dropped on the strength of statements 
filed under S, 145 (5) and no evidence need be taken to support 
the same. 30 Cal, 112 followed ; 

(2) the direction to deposit in court the money realised by 
sale of the cultivation right instead of giving it to the party 
from whose possession the lands were taken is perfectly valid. 
1 L. W. 1032 followed; 17 L. W. 492 not followed. 

K. Venkatarama Raju for Petitioner. : 

V., Ramadoss for Respondents. 

TeS V: 


Krishnan, J. 
j S. A. No. 796 of 1921. 
19th February, 1924. 
Limitation Act, Art. 120—Insolvency—Suit by Receiver to 
have mortgage by insolvent declured invalid—Cause of action— 
Right of credstors—If individual or representative. 


A Receiver in insolvency brought a suit in 1918 under S. 53, 
T. P, Act, to have a mortgage by the insolvent made in 1908 
declared not binding on the creditors. The insolvency petition 
was put in, in 1909 but the final order adjudicating him an in- 
solvent was passed by the High Court in 1914. Held, Art. 120, 
Lim, Act applied to the suit, Every creditor has an individual 
cause of action in respect of the alienation sought to be impug- 
ned, and if under art, 120 some at least of the creditors are not 
barred, the suit by the Receiver would be in time, 43 Mad. 760 
(F. B,) relied on. 

N. Rama Rao for Appellant. 

V Suryanarayana for Respondent. 

T. S. V. 


ee 


Spencer and Wallace, JJ, 
Cri. Rev. Case No. 677 of 1923. 
2\ist February, 1924, 

Criminal Procedure Code, S. 438—fReffrence by District 
Magistrate—Enhancement—Prior dismissal of revision petition 
by accused—Summary dismissal— Reference if proper—Scope of 
S. 369 and the newly added S. 439 (6). 


After conviction and a revision petition by the accused 
against the same had been summarily dismissed by a Judge of 
the High Court without notice to the Public Prosecutor, it is 
open fo the District Magisirate to make a reference to the High 
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Court under S. 438, Cr. P. Code, for enhancing the sen- 
tence imposed. The scope of S. 369 and the newly added sub- 
section 6 to S. 439 considered. 46 Mad. 382 and 23 M. L. J. 
371, distinguished. 

The Public Prosecutor (J. C. Adam) for the Crown. 

Dr. Swaminathan and K. G. Srinivasa Atyar forthe accused. 

T. S. V. 


@ N 


Waller, J. 
| C. R. P. Nos. 910 to 913 of 1923, 
21st February, 1924. 

C. P. Code, S. 10—Stay of trial—the malter in issue directly 
and substantially in msue— Whether means all the matter 
or some maller malerially in ıssue—Couri having Jurisdiction to 
grant relief} —What it is. 


The petitioners applied to the Sub-Judge under S. 10, C. P. 
C., for stay of trial of certain suits before him, pending disposal 
of second appeals filed in the High Court, against the judgment 
of the District Munsif, on the ground that the main questions in 
issue in the second appeals are also substantially in issue in the 
cases pending in sub-court, The Sub-judge dismissed the 
petitions bolding that all the issues in both the cases must be 
common in order to invoke the application of S. 10. C, P.C., 
following 15 L, W. 646 a judgement of Venkatasubba Rao, J. 

Held (1). That the matter in issue does not mean all 
the matters in issue, but only means some material matter in 
issue and, as such all the issues in both suits need not be com- 
mon. 15 L. W. 646—dissented. 


(2) That S. 10 will only apply when the two courts are of 
concurrent jurisdiction and not when some cases are before the 
District! Munsiff and some before the sub-judge, in which the 
case the courts are not of concurrent jurisdiction. 

V, Viyanna for the Petitioner. 

C. Ramarao tor the Respondent. 





p 
Ramesam and 
Jackson, JJ. A. S. No. 32 of 1924. 


22nd February, 1924. 
Appeal—Forum—Determinalion of—Gutding factor —Date 
of suil or abpeal—Jurisdictional value changed by Madras Court 
Fees Amendment Act (V of 1922)— Effect. 
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A suit filed in a Subordinate Judge’s Court was valued for 
purposes af jurisdiction at Rs. 3,000, being 5 times the revenue, 
as under S. 7 (5-b) of the Court Fees Act (VII of 1870). By 
the time the appeal was filed the Madras Court Fees Amend- 
ment Act (V of 1922) had come into force and the jurisdiction 
and court fees valuation became thereunder 10 times the revenue 
and as such above Rs. 5,000. On the appeal being filed to the 
High Court, objection was taken that the forum ôf appeal must 
be decided on the jurisdiction value as shown in the plaint and 
that it was a vested right. Held the appeal lay to the High 
Court, the forum of appeal being determinable under the Civil 
Courts Act upon the value of the subject matter of the suit as 
on the date of appeal calculated under the Court Fees Act then 
in force. 4 Mad. 220 folld : 40 Mad. 1 distinguished, 


T. V. Muthukrishna diyar and N. Aluthusami Ayar for 
Appellant. 


T. R. Ramachandra Atyar and K. S. Venkairamani for 
Respondents. 


TeDe V: 


Phillips and Odgers, JP 
' C., M, A. No. 60 of 1923. 
22nd February, 1924. 

Execution proceedings—Assignee of decree—Application for 
recognilion--If a step-in-aid-- Application for transmission of decree 
—Plea of limitation not ratised—Res-judicatu—Altlachment of 
decree before judgineni—Slay of execution — Limitation Act, 
S.15 (1). 

An application by an assignee of the decree-holder of a 
recognition of his rights 1s a step-in-aid of execution and saves 
limitation even if it subsequently turns out that he has no valid 
title. 

Where such assignee applies for a tranymigsion of the decree 
for purposes of execution and the judgment debtor though 
served with notice fails to set up a plea of limitation opén to 
him, the principle of constructive res ;udicata applies and the 
latter cannot thereafter raise the contention that execution ıs 
barred. 

Where there has been an attachment before judgment of a 
decree, it operates as a stay of execuliton and the period of its 
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duration can be excluded under S. 15 (1), Limitation Act fer the 
purpose of limitation in executing the decree. . 

T. Ramachandra Rao and N. ,Mangapatht Naidu for 
Appellants. 

P. Somasundaram and P. Satyanarayana for Respondents. 

T. S. V, 





Krishnan J, 
S. A. Nos. 998, 999 and 1000 of 1921 
22nd February, 1924. | 
Will-Executors—Executors under the wlll of a Hindu dis- 
posing of ancestral property—Promiussory notes execuled by exe- 
cutors-—Personal liability—Ltability of trustees and guardians. 


Where executors appointed in a will by a Hindu testator 
which was subsequently found to be invalid as the -properties 
disposed of were ancestral properties, have executed promissory 
notes in renewal of prior pronotes, have entered upon the estate 
and managed it, they are liable personally upon the pronotes 
executed by them. 


22 M. L. T. 180, 32 M. L. J. 259, 33 M L J 631 45 C 238 
Ref. 


Case of pronotes executed by guardians of minors, agents 
of principal or trustees of temple stand on a different footing. 

Where the guardians of the minor executed promissory 
notes in renewal of prior pronote debts of the minor's 
father, in which they expressly hold themselves liable to pay the 
debts 

Held that the guardians are personally liable upon the 
pronotes. 42 M 180 F. B. and 39 M 915 distinguished. 

The appeals were allowed. 


P. Somasundaram and Pappu Satyanarayana for Appellants 
in all the cases. 


S. Varadhackartar and B. Satyanarayana for Respondents 
in all the cases. 


CALS. 
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Ramesam and 
Jacksan, JJ. A. S. No. 141 of 1921. 
25th February, 1924, Je 
Madras Hindu Transfers aud Bequests Act (i of 191+) 
retrospective—Hindu will—Devise in favour of unborn children— 
Effect, 


A Hindu executed a will in 1876 bequeathing alkhis property 
in favour of his widow and daughters for life with rights cf 
survivorship and the remainder to his daughter’s sons if any 
begotten. He died in 1878, and a son was born to one of his 
daughters in 1881 but died 1n a day or two. The widow died 
in 1902 and the Jast of the daughters in 1918 without any male 
issue. Held the bequest in favour of the grandsons vested in law in 
1881, but was void as being in favour of unborn persons, also 
Madras Act I of 1914 could not operate retrospectively so as to 
validate such a void bequest. 


S. Varadachariar and Rajagopala Aiyangar for appellant. 


A. Krishnaswamy Aiyar, M. S. Venkalarama diyar and 
Thyagaraja Atyar for respondents. 


ce ae V: 


The Chief Justice and 
Ramesam, J. S. A. No. 410 of 1921. 
26th February 1924. 


Limitation Act, Art. 134— Religious endowment—Truslec— 
Mulgent lease —Sust to set aside—Limitalion. 


Where the trustee of an endowment grants what purports 
to be a mulgeni lease of the trust lands it should ordinarily be 
construed to be only a lease for his life anda suit brought to set tt 
aside more than 12 years from the date of the lease but less than 
12 years from his death or removal is not barred under 
Art. 134, Limitation Act. 44 Mad, 831 (P. C.) referred to. “ 


B. Stharama Rao tor appellant, 


V., Narayana diyar for S, T. Srintvasagopalachar: for res- 
pondents, 
T. S. V. 
N. R. C. 
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Krishnan, J. 
S. A. No. 1054 of 1922., 
26th February, 1924, ° 

Madras Hereditary Villuge Offices Act (III of 1895) S, 21— 
Carpenter service inam— Proprietary Estalte—Suit for emolunients 
—Civil Court—Jurisdichon. 

A suit fọr emoluments in respect of a carpenter service 
inam lands in a Proprietary Estate is not maintainable in a 
Civil Court, but must be filed in a Revenue Court. 33 Mad. 208 


followed. 
N. Chandrasekhara Aiyar for appellants. 
W, Kothandaramayya for respondent. 
T. S. V. 





The Chief Justice and 
Ramesam, J. A, S. No, 248 1921. 
27th February, 1924. 

Madras Estates Land Act (I of 1908) S. 125—Applicability— 
Sale of holding—Collusion between ryot and purchaser—Object of 
defeating morigagee—E fect. 

The principle of 5. 125, Estates Land Act, will not apply to 
a case where the ryot in collusion with the auction purchaser 
makes default in payment of the rent in order to defeat an en- 
cumbrance on the property created after the Act came into force. 
In such a case the purchaser takes subject to the encumbrance. 
26 Mad, 285 followed. 

K. V. Venkatasubramania Atyar for appellant. 

K. Jagannatha Aiyar for respondents. 

T. S. V. 


ee A R 


Krishnan, J. 
S. A. No. 2 of 1923. 
2/th February, 1924. 

Malabar Law—Nambudri Brahmins—Whether become oul- 
casks in consequence of imprisonment—Kar navan of a Nambudri 
Lllom, ex-officio uralam of a Devaswom-Karnavan in prison — 
Senior Anandravan, tf can act as a defacto uralan--Senior Anan- 
dravan acting as defacto unralan—Grant of melcharath along with 
other two uralans—De jure uralan available but not consulted—~ 
Meltcharath, if valid, 
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A Nambudri Brahmin who has undergone imprisonment 
and who has been on jail died during such imprisonment becomes 
an outcaste. e 


Where the karnavan of a Nambudri Hlom which has" an 
uraima right over a Devaswam is im prison, the lilom can be 
represented in the uraima by the senior anandravan. 


Where such senior anandravan acting as the defacto uralan 
grants a melcharath of Devaswom properties along with the other 
two uralans and the kanamdar objected to its validity on the 
ground that the karnavan who alone was the de jure uralan had 
not been consulted and did not join in granting the melcharath. 

Held, that the Illom and its uraima right had been sufh- 
ciently represented by the senior anandravan who acted as the 
de facto uralan and (2) that the melcharath was good, 


S., A, No. 1136 of 1914, A. S. No, 170 of 1919 and 9 M. 80 
followed, 


15 L. W. 264 and 44 Mad. 891 (F. B.) referred to. 


Watrap S. Subramania Atyar and d. S. Srinivasa Aiyar for 
appellant. 


B. Sitarama Rao and S, Venkatachellam Sastry for res- 
pondent. 


C. A. S. 


Phillips and Odgers, JJ. 
C. C. C. A. No. 40 of 1922, 
28th February, 1924, 

Madras Cily Tenants’ Protection Act (III of 1922)—Applica* 
bility—Temple lands—Trustees—If within the Aci. 

Their Lordships referred toa Full Bench the question 
whether the Madras City Tenants’ Protection Act (III of 1922} 
applies to landlords who are trustees of religious endowments 
in Madras, j 


V. Sivaprakasa Mudaliar and C. V, Mahadeva Aiyar for 


appellant. 
e N. Chandrasekara Atyar for respondents, 


Ț, S. V, 
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Krishnan, J. 

S. A. No, 860 of 1921, 
28th February, 1924. . 

, Malabar Law—Moplas following Mahomedan Law—Gift to 
mother and brothers—Right to enjoy as tarwad property—Validity 
Custom—k ffect. 

Where a Mopla governed by Mahomedan Law gifts certain 
properties i@ his mother and brothtrs with the conditions that 
they should live together as a farwad, that the children of the 
donees should have rights in the same and that the donees should 
not alienate them but enjoy the same as larwad properties. Held 
the gift deed is repugnant to the principles of Mahomedan Law 
and as such invalid. Even if there is a custom recognizing such 
a gift, it is invalid as opposed to public policy. 

K, P. Ramakrishna diyar for appellant. 

K, Krishna Menon and P. Govinda Menon for respondents. 


T. S., V. 





Phillips and Odgers, JJ. 
C. M. A. Nos. 47 and 48 of 1922, 


28th February, 1924. ji 

Civil Procedure Code, S. 48—Fraud--Evasion from arrest—If 
amounts to—Lismitation, 

Where the judgment debtor evades arrest for 12 years from 
the date of the decree, it amounts to fraud within the meaning 
of S. 48, C.P. Code, and the decree-holder gets a fresh starting 
point of limitation for purposes of execution. 6 Mad. 365 and 
12 L. W. 710 followed ; 8 M. L, J. 203 dissented from. 


V. Rafjagopala Aiyar for appellant. 


V. Tyagaraja Atyar for respondent. 
T: S. V, 





Jackson, fa 
C. R. P. No. 587 of 1923, 


28jh February, 1924, 
C. P. Code, S. 115——Matertal irregularily—Plaini—Refusal 

to allow amendment of—Amplification of cause of action, 
A plaintiff alleging that he had just come of age sued to 
set aside a sule on the ground of fraud and undue influence 
during his minority. He applied for amendment of his plaint 
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ahd Wanted to add fuller details as to his youth and also that 
on tht date of the sale deed and of the plaint he was in fact less 
than 18 years of age. The court below refused the amendment 
on the ground-that it would introduce a new cause of action. 
Held that the amendment sought for was only an amplification of 
the cause of action as originally laid and that the refusal being 
the denial of a right to raise a vital plea amounted to material 
irregularity in the exercise df jurisdiction which Would justify 
interference in revision. 

K. V. Krishnaswamy Aryar and S. R. Muthuswamy Atyar for 
petitioner. 

K. Bhashyam lyengar, and K, V. Srintvasa diyar for 
respondents, 

T.S. V. 


Venkatasubba Rao, J. 
Cr. R. C. No, 490 of 1923. 
28th February, 1924, 

Evidence—Police repori— Record of statements at an identit- 
fication parade—lInability of persons who made the statements to 
recollect them before court—Whether the statements could be used as 
evidence—Hearsay. ° 


A report drawn up bya police officer at an identification 
parade recording statements made by certain persons regard- 
ing the offence is hearsay and inadinissible in evidence; When 
the persons who purported to make the statements concerned 
were cited as witnesses for the prosecution and confessed before 
the Magistrate that they did not remember anything about the 
offence and could not identify anything of the accused, con- 
viction and sentence set aside. 


V, Govindarayjachari for the Petitioner (Accused). 
The Public Prosecutor for the Crown. 
C, A, S, 





Spencer, and Kuniara- 
swami Sastri, JJ. ; A. S, No. 73 of 1921, 

29th February 1924. 
Benamidar and real owner-—Decree against both—Sale in 
execution of properly in name of benamidar—Sale set aside on 
application under O.21, R. 89, C. P. C. by benamidar claiming 
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lille as veal owner—Mortgage of thai property by benamidar for 
raising money for setting aside sale—Morigagees righis against 
real owner and purchasers of property fom him—Contract Act— 
Ss. 69, 70—T. P. Act—S. 101—Applicability— Conditions — 
Change—Properity subject to—Purchase of property without notice 
of charge---Effect| as against charge-holder—Benani—Advance- 
ment——Presumption of---Husband---Purchase of property in wife’s 
name—Owrnérshipb— Presumption— Onus of proof. 


A purchased property benamiin the name of his wife B. In 
a promissory note executed by A. and B. a suit was instituted 
against them and their son C, and, in that suit, a personal 
decree was passed against A.and B. while a decree to the extent 
of the family properties was passed against C. The property 
purchased in the name of B. as aforesaid was sold in execution 
of that decree, whereupon C. filed an application under O. 21, 
R. 89, C. P. C., claiming that the property belonged to his 
mother and that she, who died in the interval, bequeathed the 
same to him. The money required for being deposited in 
Court was raised by C. by a mortgage of the same property to 
the plaintiff. On the necessary deposit being made the sale 
was set aside. 


In a suit to enforce the mortgage instituted by the plain- 
tiff against A, C. and purchasers of the mortgaged property 
from A. held, that the plaintiff was entitled to a decree for the 
amount which went to set aside the court sale. 


Per Spencer, J. : C. (the son), as reversionary heir of A (the 
father) was sufficiently interested in the preservation of the 
property to be entitled to redeem it under S. 91 of the T., 
P. Act, or to apply to have a court sale set aside under O. 21, 
R. 89, C. P. C. He was entitled to an equitable lien for the 
amount of the money so advanced. The son acted neither 
speculatively nor officiously in paying the money that the father 
was bound to pay as well as himself. The plaintiff having 
obtained an assignment of the son’s rights through the suit 
mortgage deed was entitled to recover the amount by way of 
charge on the redeemed properties. 


Per Kusmaraswami Sastriar, J. Where property is sold in 
execution of a decree against the real owner and the benamidar 
repurchases the property or raises money for the purpose of 
getting aside the sale, it is contrary to all principles of equity 
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and justice to hold that the real owner who took no steps to 
discharge the decree and who allowed the property to be sold 
could step in and claim the property free from any obligation 
to repay the money borrowed by the benamidar for the purpose 
of setting aside the sale, 

Where there is a charge on immoveable property, a pur- 
chaser thereof, although without notice of the charge, takes it 
only subject to the charge. 

Where a person makes a payment in the assertion of a 
hostile title and for the protection of his own interests in order 
to save property which he claims to be his from passing out of 
his hand, the mere fact that the other party is benefited will 
not, if it is found that the person making the payment has no 
title, entitle him to be reimbursed. The interest contemplated 
by S. 69 of the contract Act is an existing interest which the 
payment is intended to protect, and not an interest which 1s 
created by the payment itself. 

S. 70 of the Contract Act has no application where the 
person making the payment makes it for himself and not for 
the person against whom the claim for reimbursement is 
made. 

S. 101 of the T.” P. Act does not create a secuirty 
where there was no security before. The mere fact that a person 
setting up a hostile title discharges incumbrances which the 
Other party was liable to discharge would of itself give no 
right. 

There is no presumption of advancement where property 
is purchased by a husband with his own fundsin the name of 
his wife, and the onus of proving that the purchase in such a 
case was intended to be for the benefit of the wife is on the 
party who sets up such a case. The fact that almost all the 
property purchased by the husband was purchased in the name 
of his wife is avery strong circumstance to show that he did 
not intend the purchase to be for her benetite 


T. Rangachariar, and V. N. Venkatavaradachariar, for 
appellants. 
K. Bashyam Iyengar for 1st and 2nd respondents. 
A. Srirangachari for 3rd respondents. 
" P. T. Kuppanna Rao and S, Nagaraja Iyer for 4th 
respondent. 
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C. R, P. Nos. 808 and 809 of 1922, 


Jackson, J. 


6th March, 1924. 


C. P. Code, Ss. 94, 151 and 0. 30, R. 2—Madras District 
Municipalities Act—Rules framed under—Rule 6—Eleclion dts- 
pute —Inquiry into—Interim injunction pending enquiry—Power 
of Court to grant. 

Rule 6 of the rules framed by the Local Government under 
the Madras District Municipalities Act provides that the pro- 
cedure at an enquiry by the Court into the legality of an elec- 
tion shall as far as may be applicable be in accordance with 
the procedure prescribed by the Code of Civil Procedure, 
Relying on this provision the Court below granted an interim 
injunction restraining the successful candidate at an election to 
a Municipal Council from taking his seat in the Council pending 
the disposal of an objection petition questioning the validity of 
the election. On revision, held that the Court below had no 
power to issue the interim injunction ; that R. 6 of the rules 
framed by the Local Government had not the effect of making 
the provisions of S. 94 and O. 39, R. 2 of the C. P. Code 
applicable to inquiries into election disputes; that the Court 
had not inherent powers apart from thesé provisions to issue an 
injunction ; and that the order of the Court below ‘granting an 
injunction was without jurisdiction and must be set aside. 


Aslatt v Corporation of Southampton 16 Ch, D. 143; 
Richardson v Methely School Board 3 Ch. D. 150; 45 M. L. J, 23 
Ref. 

Dr. S. Swaminathan for petitioner. 

T. R. Venkatrama Sastri & K. S. Sankara Iyer for respondent. 


A. V, V. 


SI 


" Wallace, J. 
. ; S. A. No, 575 of 1921. 
0!h February, 1924 
Contract Act, S. 74—Penally—Award of reasonable conspen- 


sation by the first Court— Discretion —Inlerference by the appel- 
late Court, 


Where a mortgage bond provided for interest to be paid at 
12 per cent per annum and the mortgage amount was payable at 
the end of one year, failing which the document provided that 
compound intcrest at 15 per cent with 12 monthly rests should 
be paid from the date of default and the Ist Court found the 
provision for enhanced interest was by way of penalty and 
awarded 15 per cent simple interest but the lower appellate 
Court agreed with the Ist Court that the provision was penal 
but awarded interest at 15 per cent and the interest on such 
interest at 12 per cent Meld, that the appellate Court 
ought not to have interfered with the discretion of the {Ist 
Court in the matter of awarding compensation under 8. 74. 

C. 4. Seshagiri Sastri, for the Appellants, 


V., Thiagaraja Atyar, for S. Doraisamt Aiyar, for the 
Respondents. 


C. A. S. . 


Spencer and Devadoss, J. 
C. R. P. No. 796 of 1921. 
4th March, 1924. 

Practice—Hearing of a cause by a bench of judges—Tempo- 
rary absence of cite of the judges on deputation at the time of the 
delivery of the judgiment—Another judge officiating in the place of 
the judge on dupntation— Whether the gudgment of the judge on 
deputation atthe lime a valid judgment inthe cause. 


An objection was taken to the validity of a Full Bench judg- 
ment delivered on the 17th of December 1923 in which their 
Lordships were divided in opinion, threesleasned judges taking 
one view and two learned judges taking the contrary view, on 
the ground that Mr. Justice Coutts Trotter who was one Of the 
judges that sat in the full Bench and heard the reference was 
absent on deputation in connection with the enquiry of the 
Indian Bar Committee at the time when the judgment of the 
Full Bench was delivered. His Lordship’s judgment was in 
support of the majority view in the Full Bench. An objection 

Na Re. 


52 


was taken that His Lordship was not a judge of the High Court 
during the temporary absence of his service in the Bar Uom- 
mittee, because another judge was officiating in his place. 
Held, that His Lordship’s judgment was a valid judgment of a 
udge, as there was no resi gnation and he did not cease to bea 
judge of the High Court during his temporary absence on other 


Service, 
9 W. R, land 35 M. 47 distinguished, 


Their Lordships therefore overruled the objection that the 
judgment of Mr. Justice Coutts Trotter should not be treated 
as part of the judgment of the Full Bench. 

K. Balasubramama Aiyar for the Petitioner. 

A,Swaminatha Atyar for the Respondent. 

C. A. S, 


Coulis Trotter, C. J. and 
Ramesam, J. S. A, No. 863 of 1921, 
4th March, 1924, 


Civil Procedure Code O. 21, r. 63—Limilation Act, Schedule 
II, article 11—Claim “ not pressed now, dismissed ”—If an order 
against clatmant—Proper order in such a case— Form of. 

Where a claimant appeared before the executing court on 
the fourth day after fling his claim petition and said he did not 
wish to proceed with it, and the court made the order “ Not 
pressed now, dismissed,” keld, this was not an order against the 
Claimant within the meaning of O. 21, R. 63, Civil Procedure 
Code and the claimant was not bound to bring a suit to 
establish the right claimed to the attached property within 
the year prescribed by article 11, schedule II of the Limitation 
Act, 





The proper order to make in such a case would be that the 
petition was withdrawn and therefore no orders thereon were 
necessary. 

K. N. Rajagopal Sastri for R. Narasimham, for the 
Appellants, 

Y. Suryanarayan for the Respondents. 

C. A. S. 


Venkatasubba Rao, J. ) 
Cri. Rev. Case 959 of 1923. 
4th March, 1924. 


IVhipping Act S. 3—Fine—Imposttion cf—If can be imposed 
in gddilion lọ whipping—Punishment— What is, 


53 


"Where a court decides to deal with an accused under the 
whippingAct in lieu of punishing him under the Penal Code, it 
has no power to impose a fine in addition to the whipping. The 
term ‘punishment’ in S. 3 means the total punishment award- 
able and once whipping is awarded, no other punishment can 
be imposed. 16 Bom. 357 followed. 

The Public Prosecutor (|, C. Adami) for the Crown, 
P., G. Krisina Aiyar, for the Accused, 


TLS. Ya 


Phillips and Odgers, JJ. 
C. M, A. 237 of 1922. 
Hh March, 1924, 


Limilatton Act, Art, 182—Compronuse decree —TIrust property 
—Turn of management—Abplication by widow to be brought on 
record as legal representative anil to execute dccree—Devolulion of 
rights, 

A compromise decree was passed in 1912 in a suit between 
two brothers by which they agreed to manage a certain frust by 
rotation, the period of each turn being fixed as two years. One 
of the brothers died in 1917 and his widow applied in 1922 to 
be brought on record as his legal representative and to execute 
the decree anid obtain for herself her husband’s turn of manage- 
ment for 1921 and 1922. The surviving brother objected that 
the decree could not be executed by the widow as there was no 
devolution of rights in her favour and also that the prior 
application to execute being only in 1913, her application was 
barred under art, 182, Limitation Act. 

Held, (1) in the absence of proof of usage to the contrary, 
trust property would devolve as any other property and as such 
ihe widow could execute the decree. 9 Cal. 766 (P.C.) 


followed. 
(2) the right to a turn of management being a right re- 
curring once in two years, art. 182 did not apply and the decree 
could be executed within three years of the accrual of each 
turn. 7 Mad. 80 distinguished. 
“The difference in the language of the Limitation Acts of 
1871 and 1908 pointed out, 
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C. 3. Venkalachari and D. Ramaswamy Aiyangar, for 
the Appellant. : 
T. M. Krishnaswami diyar, for the*Respondent. 


Wallace, Js 
l S. A. 545 of 1921. 
6th March? 1924, . 
Landlord and lenanl—Payment of jodi and sirunumera for 
50 years—I implied contract to pay—Presumplion—Rent free inam, 


A landlord had been collecting froma rent free inamdar 
in an cstate certain amounts as payable towards jodi and 
strunumicra for over 50 years. The inamdar subsequently refused 
to pay the same and the zemindar broughta suit to recover the 
same. 

Held, (1) sirunumera being a mere voluntary payment no 
contract could be presumed from payment for any period 
however long ; 

(2) as regards jodi though the presumption of an implied 
contract might otherwise be raised, yet it was negatived by the 
existence of the original rent free grant on record. 42 Mad, 475 
(F. B.) referred ; 8 

(3) Nor could plaintiff succeed on the basis of a prescriptive 
title to the jodi as an interest in immovable property in the 
absence of evidence that the payments were made virluele 
lenturae or collected from the subsequent altenees of the inam 
and the original grantees of the same. 1 J. A. 32 distinguished, 


Ch, Raghava Rao for A. Krishuaswami Alyar, for the 
Appellant, 
N, Chandrasekhara Aiyar, for the Respondent. 


Te D: Ya 


Ramesam and | 
Jackson, Jj. A. S. Nos. 25 and 26 of 1917. 
6th March, 1924. J 
Speci fic per forinance—Contiract lo sell—Contract entered nlo 
by the manager of the joint Hindu family—Junior members 
minors—LEnforceability of the contract against the minors after the 
death of the manager. 
A contract for the sale of immoveable property entered ihlo 
by the manager of a joint Hindu family can be enforced 
against the minor members of the family after the death of the 


v e 
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` 6 > e e 
manager if the contract was necessary or beneficial to the family 
when if was entered into. 


23 M. L, J. 610 followed. 
39 C 222 distinguished. 


A. Krishnaswanu <Atyar, T. V. Muthukrishna diyar, 
No Muthuswami Aiyar and K, Balasubramania Aiyar for the 
Appellants. : . 

S. Srinivasa Atyangar, K. Rajah Atyar and R. Srinivasa 
dtyangar for the Respondents. 

C. A. S, 


ua a 


Krishnan, J. 
S. A. 939 of 1921. 
6th March, 1924. 

Guardian— Drawing out money on giving secusity—Suit by 
minor after allatning majority —Bar of suil—Remedy—Limitation 
Act, Art. 132, 

The person who acted as the next friend of a minor in two 
suits withdrew from Court in 1901 the moneys due to the minor 
on giving security of the same property by two different bonds 
under O, 33, R. 6, C, Pe Code to re-deposit the amount in case 
he was called upon to do so on account of the minor disputing 
his acts. The minor attained majority in 1907 and brought a 
suit in 1909 on the frst bond. He obtained a mortgage decree 
against the property, but it was paid off without the property 
being sold, In 1916 he applied to the court for an order against 
the guardian to account for moneys drawn in the second suit 
or to assign the bondin his favour, The court assigned the 
bond in his favour and a suit was fled on the same, The court 
below dismissed the suit on the ground that having sued on the 
first bond without mentioning the second, bond, his suit was 
not matntainable and purported to follow 30 Mad, 353. Held 
in second appeal. 


(1) The suit was not barred as the property was not sold 
in execution of the first decree ; 3 

(2) The suit was not barred under O. 2, R. 2, as the defen- 
dant was not the guardian generally of the minor but only acted 
as next friend in two different suits ; 

(3) The question whether the remedy was by suit or by 
execution could not be raised inthis suit as the same was 
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decided by the court in the application by the plaintiff in 1916 
and that had become final ; and ° 


(4) The suit was not barred by fimitation as the money 
became due under Art. 132, Lim, Act, at the earliest when the 
plaintiff attained majority. 

T. M. Krishnaswamy Atyar, P. R, Ramakrishna Aiyar, and 
C, S, Swanuwathan for the Appellant. 

K. B. Venkatachala diyar, for C. V. dnantakrıishna Aiyar, 
for the Respondents. 


T.S. V. 


— A e 8 ee 


Phillips and 
Odgers, JJ. C. M.A, 322 of 1923, 
6th March, 1924, 
C. P.C, 0. 40, R. 4-——-Parlition Suiut—Defendaut apporited 
Receiver—Ordered to pay cerlatt antunt—Failure lo comply—~ 
Whether his share can be attached and sold. 


Wherein a suit for partition the defendant who is the 
plaintifs paternal uncle’s son was appointed Receiver, and he 
was directed by the Court to pay the plaintiff a certain amount 
out of the estate for the marriage exptnses of the plaintiff's 
sister, and the defendant Receiver failed to pay in spite of 
several extensions of time, the lower Court ordered the attach- 
ment and sale of the [Receiver’s share for recovery of the 
amount. 

Held, on appeal, that the lower Court was perfectly 
justified in passing such an order. O. 40, R., 4 clearly applied 
to the case. 

T. V. Muthukrishna Iyer, and N. AMuthuswami Iyer, for 
the Appellants. 

P. R, Ganapathi Iyer, and S.R, Diashit for the Respondents. 


Get E ee eee 


Venkatasibba Rao, J. 
š S. å. No. t176 of 1921. 
6th March, 1924. 


Decd—Constriuction—Couveyance—Right of way. 


A had a plot of land abutting ona road and behind this 
plot he had considerable properties to which the only access 


was through the plot, A sold a portion of the plot reserving a 
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lane fôr the benefit of his other properties and in describing the 
northern beundary of the portion sold he stated it as being “a 
lane 18 feet broad whieh I am setting apart.” Held that 
this description granted the vendee a right of way over the Mne 
even in the absence of an express grant of a right of way under 
the terms of the document. 

ispley v. Wilkes 7 Ex, D, 298 and other cases referred to. 

T. R, Venkatrama Sastry and C, V. Mahadeva Iyer for the 
Appellant, 

A, Krishnaswamy Iver and K, V. Ramachandra Iver for 
the Respondent, 

A. V, V. 


one e Se 


Krishnan, J. 
S A. 1115 of 1921. 


7th March, 1924, 

Evidence Act S.112—Presumption under—Scope of---Divor-. 

ced woman re-marrying and giving birth to son soon after— 
Paternity of child— Married woman—Chastily. 

A woman who was divorced by her husband re-married 
within a few days of the divorce and within 2 or 3 months 
thereof gave birth to a°child. Held, the presumption under 
3. £12, Evidence Act applied and the child must be deemed {o 
be the legitimate child of the second husband unless it is proved 
that the second husband could not hive had access to the 
woman at the time the child could have been begotten. There 
IS no presumption in law thal a married woman is chaste, 


A. V. Krishnaswamy Aiyar, for the Appellant, 
C. V, Ananthakrishna Aiyar, P. S. Narayanaswami Aiyar, 
and P, S. Ramachandra Aiyar, for the Respondents. 
T.S, V, 


E tee Sere 


Jackson, J. . @ 
j C. M, S. A. 92 of 1922. 
7th March, 1924, n 


Limitation Act, Art, 182—Paymeni of portion of decree 
amount—Not in the handwriting of judgment-debtor nor towards 
inleresi—If a slep-in-uid, 

‘A application to execute a decree passed in 1915 was filed 
in 1917 ; in 1918 a certain sum was paid towards the decree 
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debt by the judgment-debtor, but this was neither for interest 
nor was the fact of payment evidenced by the harfdwriting of 
the debtor. An application to execute fhe decree for the balance 
was made in 1921 and apart from it there was no certification 
of payment, Held, the payment towards the decree made in 


1918 not satisfying the conditions laid down in S. 20, Lim. Act. 
is not a stepein-aid of execution and the application 1s barred, 
46 Cal. 22 dissented from, 
O, T. Govindan Nambiar for the Appellant. 
A. Sivarama Menon, for the Respondent, 
pe Va 


Krishnan and 
Odgers, JJ. C. R. P. 243 of 1922. 
7th March, 1924, 
Chit fund—Lf a lottery—~Money paid towards instalments— 
If recoverable—Contract Act, S, 65— Applicability. 


The respondents conducted a chit fund the main rules of 
which where that there would be 500 subscribers ; each sub- 
scriber was to pay one rupee a month for 50 months; 
every month two prizes of Rs. 25 were to be awarded by taking 
lots and if a subscriber got one prize, he was to subscribe there- 
after only 1 Re. a month, and after getting two prizes nothing 
at all, At the end of 50 months, every subscriber then on the 
rolls was to get back his subscription, The chit was conducted 
for about 2 years and then stopped. In a suit by a subscriber 
for return of the subscription paid. 

Held per curiam the chit fund was a lottery. 


Per Krishnan, J. :—The contract to return the subscription 
is severable from the rest and the taint of illegality will not 
attach to the plaintiff's claim. (1919) M. W. N, 570 not folld. 

Per Odgers, J. :—As there has been a partial performance of 
the illegal contrgct, plaintif who was a party thereto cannot 
recover. S, 65 of the Contract Act is inapplicable, as the 
contract is illegal from inception. 

Case Law considered, 

N. Sivaramakrishua Aiyar, for the Petitioner, 

P.C. Sundaram Aiyangayr amicus curiae, for the Respondent. 

T. S. V. i 
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Ranesam, J. 


, C. R. P. 559 of 1924. 
7th Match, 1924 


Promissory note—Allachinent—Prohibilory order—Indowrse- 
ment after allachinent—Effect—Rights of indorsee. 


Where ‘a promissory note is attached. not by actual seizure 
but by a prohibitory order on the 'promisor, such, attachment 
is void and an indorsee after such attachment can sue upon it. 
O. 21, R. 51 and 46 Mad. 415 referred to, 

Even where the indorsee has knowledge of the prohibitory 
order, he is still a “holder” and can maintain a suit on the 
note. 46 Mad. 415 doubted. 


T. V. Ramanatha diyar for Petitioner. 


K. V. Sesha Aiyangar and R, Sitarama Atyar for Respon- 
dents. 


T. S. V. 


Madhavan Narr, J. 
C. R. P, 867 of 1921, 
10th March, 1924, >. 


C. P, Code, S. 115—Material trregularity—New plea of res 
judicata set up in appeal—Question of tille—Small Cause Couri— 
Preadings and judgment not filed—Question decided on the basis 
of decree. 


In an appeal arising out of a suit for jodi the lower appel- 
late court reversed the decision of the trial court on a plea of 
res judicata which had not been raised either in the pleadings 
or during the trial in the court below. It held that a question 
of title had previously been decided by a Small Cause Court in 
favour of the zemindar tand that it was res judicata. The only 
material on .record to substantiate this plea was the decree in 
the Small Cause Suit and neither the pleadtngs* nor the judg- 
ment had been exhibited in the case, Held the court had acted 
with material irregularity in the exercise of its jurisdiction to 
justify interference in revision. 


P. Chenchiah for Petitioners. 
€. Sambasiva Rao for Respondents. 


T.S. V. 
N. R.C. 
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Krishnan, J. 
S, A. 257 of 1923. 
Lith March, 1924. 
Contract—Bill of tading— Cdyrtage by sea — Ship 
confuandeered by Government in the middle of voyage—Shipmnent 
in another vessel—Liability of consipnees lo pay extra freight. 


Goods were shipped on board a steamer from Liverpool 
to Cochin under a bill of lading which contained a clause of 
exemption regarding loss or damage arising from distraint of 
Princes. Freight was paid in advance at Liverpool. At 
Bombay the ship was commandeered by the Government and 
the defendant company gave notice to all the consignees of the 
fact and asked them to make their own arrangements about the 
cargo. Later when a steatner was available the defendant ship- 
ped the goods to Cochin and charged the consignees the 
freight etc. from Bombay to Cochin, which was duly paid and 
the goods were taken delivery of. The consignees then brought 
a suil for refund of the amount, alleging that as the full 
freight had been paid in advance at Liverpool, the Company 
was not entitled to any additional freight. Held by the com- 
mandeering of the ship at Bombay the contract Of carriage 
contained in the bijl of lading came to an end there and the 
Company was exempted by the clause ¢elating to restraint of 
princes. from transhipping the cargo from Bombay to Cochin, 
The actual transhipment from Bombay to Cochin must be deem- 
ed to be on behalf of the cargo owner andi as under the cir- 
cumstances the transhipment was justihed and the consignees 
enjoyed the benefit thereof and paid the dues, they were not 
entitled to a refund of the sum paid. 

44 Mad, 145, and Carver on Carriage by Sea, p. 415, 
elseg. refd. to. 

R. N. Atugar and O. T. Govindan Nambiar instructed by 
Messrs, King and,Partridge for Appellants. 

T. R. Roimachandra diyar and S. Srinivasa Atyar for Res- 
pondents, 

Dee Va 





Jackson, J. 
C. M.S. A. 90 of 1922. 
Lith March, 1924. ; 
Hindu Law—Siridhanam—Enjoyment of income by widow 
under husband's will—Decrees obtained but not executed against 
lenants—Nalure of income. 
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Where a Hindu widow is directed by the will of her hus- 
band to enjoy the income of his estate and in pursuance there- 
of she obtatns decrees against tenants for rents due but dies be- 
fore executing and realisifig the same, such income is not her 
stridhanam but forms an accretion to her husband’s estate? 42 
M. L. J. 253 (P. C} folld., 


Quaere, whether 25 Mad. 351 and 28 Mad. 1 are still good 
law after the decision of the Privy Council ın 42 M. L. J. 233 ? 


T. V. Ramanatha Awvar for Appellants. Respondents not 
represented. 


T. S. V. 


C, 


Krishnan, J. 
S. A. 895 of 1921. 
12th March, 1924. 
Hindu Law—Joint Jamily —Sale deed by elder of two bro- 
thers—No recital as ‘manager'—Necessity—Father’s debts. 


In a sale deed by the elder of two brothers ina Hindu 
family, there was no recital that he executed the deed as 
manager, but there was arecital that the alienation was made 
to pay off a debt due by the father. It was found that the 
alienation was fora necessary purpose, Held the sale deed 
was binding on the younger brother also. 34 All. 246 (P, C.) 
and the tests laid down by Venkatasubba Rao, J, in 46 M. L. 
J. 314 at 321 followed, 


B. Somayya tor .Appellant. 


N. Chandrasekhara Atyar tor Respondents. 
T. S. V. 


Krishnan,- j]. 
' S. A. 1314 of 1921. 
12th March, 1924. 

Contract—Sale of goods—T ime for payment of price—Vendee 
obstructed tn taking delivery—Right to restind—Omiission—Sust 
for purchase-money— Liability, 

The defendants purchased rice from plaintiff, put them into 
their gunny bags and left them with the plaintifs. The con- 
tract was silent as regards date of delivery but the defendants 
were given 12 days time for payıng the price When the vendees 
applied 2 or 3 days after the contract for delivery, the plaintiffs 


62 


refused the same unless the price was paid. The prige not 
being paid within the period fixed, the plaintiffs intimated to 
the defendants their intention to exercise their right of resale, 
but this was objected to by the latteron the ground the bags 
were their own. 


The vendors then sued for the price of the rice sold. Held 
vendees could not resist the suit, under the contract properly 
in the goods had passed to them and as they did not avail them- 
selves of their right to rescind the contract under 3. 39, Contract 
Act, when the vendors committed a_ breach of the contract by 
obstructing delivery, they were liable to pay the price, S. 96 of 
the Contract Act applied. 


P. Baptraju tor Appellants. 
V. Susyanarayana for Respondents. 
T. S. V, 


Madhavan Narr, J, 
S. A. 1372 of 1921. 
13th March, 1924, 


Morigage—Construction—Interest—Defauli—Higher rate— 
Principal payable in 2 years—Higher rale subsequently—lf pay- 
able, 


A mortgage-deed of 1906 provide | for payment of interest 
at 8 per cent every year, the principal being payable in 1908. 
There was a further clause that in default of payment of interest 
as provided, interest on interest was payable at 12 per cent 
and on failure to pay the principal on the due date it was to 
carry interest at 8 per cent. Default was committed as to both 
and interest on interest was claimed at 12 per cent even after 
1908 ; held the provision of 12 per cent interest must be 
deemed to be with reference to the interest due til] 1908, but 
would not apply te interest subsequent to 1908. 


K. G. Srinivasa Atyar for K. S, Jayarami Aiyar for Appel- 
lants 


I. S. Ramaswamy Aiyar and V. Sundaram Aiyar for Res- 
pondent. 


T. S. V. 
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* Jackson, J. C. R. P. Nos. 143, 144, 145, 266, 320 
and 321 of 1921, 


6th March, 1924. 


Madras Estates—Land Act, S. 3 (1i) S. 77 and S. 189—Suit 
for reni—Suil by Zemindar for water-rate from ryols unauthori- 
sedly using water—Suil for water rate against inamdars—J]uris- 
diction of Revenue Court, 


Suits filed by a zemindar for recovering water-rate from 
ryots for water unauthorisedly taken are suits for rent within the 
meaning of the Estates Land Act and are properly laid in a 
revenue Court. 


Suits filed for recovering water-rate from service inamdars 
in the Venkatagiri Estate for water taken without the permission 
of the Estate officials are, in the absence of proof that the 
service lands in question were not included in the estate, suits 
for rent and can be filed in a Revenue Court. 

V. Govindarajacharitor A. Krishnaswami Aiyar, for the 
Petitioner in all petitions. 

CA S: 


—— ote, 


Jackson, J. 
| C. R. P. No,600 of 1922, 
7th March, 1924. 


Tenancy in common— Lease of property held by tenants in 
common-~Right of one tenant in common to recover his share of 
the rent. 

Where several tenants in common give a joint lease of 
immoveable property for a term of years at a consolidated rent, 
it is open to one of them to sue for his share of the rent. 

V. Govindarajachari for the petitioner. 

C. Sambasiva Rao and Natesa Sastri for the respondents. 

C. A.S. 


Ka a WA 


Jackson, J. . 
! C. R. P. No. 827 of 1922. 
7th March, 1924, ; 

Civil Procedure Code (V of 1908) O. 9— Whether applies to 

execution proceedings—Application made more ihan 90 days after 

knowledge to set aside ex paite order in execution—If barred by 
limstation—Limitation dct (IX of 1908) Aris 164 and 173. 

Order 9 of the Code of Civil Procedure does not apply to 
excculion proceedings. 4 Pat. L., J. 35 (F. B.) followed, 

N. R. C, ° 
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Where on an application filed on 26—3— 1923, notide was 
ordered on 10 —4—1923 for 21—4—1923 and the returrf being 
to the effect that the judgment-deblor «efused notice, the Court 
ordered ‘arrest’ on 2 1--4+—1923 whereupon the judgment-debtor 
was arrested on 25—4—1923 and brought before the Court 
which released him on his furnishing security and the judgment- 
debtor applied on 28—8—1923 to have the order of arrest 
dated 24—4—1%23 set aside which was done by the lower 
Court. 


Held (1) that the judgment-debtor must at any rate have 
had knowledge of the order of arrest dated 24—4—1923 when 
he was arrested and brought before the court and (i1) that the 
application dated 28—8— 1923 was barred whether viewed as 
an application to set aside an er parte order or as an application 
for review. 


Watrap S. Subramania diyar (A. S. Srinivasa Atyar 
with him) ,for the petitioner. 


R. Kuppusamy Atyar tor the respondent, (See also I. L. R, 
4 Pat, L. J. 330and I. L. R. 17 Alk 106.) 
C.A: S: 


i 
`O 
if 


Venkalasubba Rao, J. 
C. R. P. No. 212 and 213 of 1923. 


11th March, 1924. 


Civil Procedure Code (V of 1908), O. 5, r. 1 (2) and 0.9 rr. 9, 
and 13—Party absent—Pleader stating no instructions—Whether 
‘appearance '—Withdrawal of vakalat—If uecessary—Remedy af 
absent party against decision against him—What is. 


Where a defendant who had been served with notice does 
not appear on an adjourned date of hearing and his pleader 
states no instructions. 


Held (i) that 1t does not amount to appearance though the 
pleader does not withdraw his vakalat or expessly sever his 
connection with the trial. 


“ (ii) that the decree passed is kamari kaja an ex parte decree, 
which can be set aside in an application under O. 9, r. 13 of 
the Civil Procedure Code, and 


(iii) that the fact that the hearing at which the defendant 
is absent is not the ‘first? but an adjourned hearing makes no 
difference, 
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‘Fhe same tule applies also to a case where the plaintiff 1s 
absent at an adjourned hearing and his pleader states no instruc- 
tions, The dismissal of the suit in such a case is only a dismissal 
for default and can be set aside on an application under Q. 9, 
r. 9 of the Civil Procedure Code. 

I, L. R. 30 M 274 followed. 


Watrap S. Subramania Atyar and A. S, Srinivasa diyar 
for the Petitioner. ° 


T. Ramachandra Rao for the Respondent. 

[Cf. 18 L, W. 209; 19 L, W. (summary of recent cases) 
p. 47; I. L. R. 26 Mad. 267 7 3-L, W. 254; 17 C. W. N. 627; 
19 M.L.J. 760; 18 M.L.J. 51 and 1.L.R. 41 Mad, 286 (F. B ).] 

C. A. S. 


Jackson, J 
i C. R. P. No. 439 and 440 of 1922. 
13ih March, 1924. 

Civil Procedure Code (V of 1908) 0.5, r. 17 and O. 9, r. 13— 
Service by affixinre—Declaration of sufficiency—Application lo set 
aside ex parte decree—Defendant, if duly served. 

Where after three afhxtures on the outer-door of the 
defendant’s house, the court declared service sufficient, decided 
the suit ex parte‘and passed a decree against him which he sought 
to have set aside on the ground that he was not duly Served, 

Held, that where after examining the process server, 
service was declared sufficient it amounted to ‘due service’ and 
the decree would not be set aside. 

I, L. R. 43 Cal, 447 (F. B.) distinguished, 


Watrap S.Subramania diyar (dA. S. Srinivasa Atyar with 
him) for the Petitioner. 

-K, S. Ganapathy Atyar tor the respondent. 

C. A. S. 


The Chief Justice, Ra- 
mesam and Odgers, JJ. In the matter of a Pleader. 
14th March, 1924. 
Legal Practitioners Act, S. 13—Holding a certificate — What 
is—Expiry of sanad— Proceeding if can be instituted after expiry. 
Proceedings under S. 13 of the Legal Practitioners Act to 
have a pleader’s name struck off the rolls can be instituted 
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against him, even though at that time the period of his §anad 
has expired by efflux of time and he has taken no steps te have 
it renewed. He must still be deemed, to be “ holding a certi- 
ficate’’ within the meaning of S, 13, 

Pleader not represented. 

T. R. Ramachandra Aiyar on behalf of the Vakils, Associa- 
tion. ji 

The Advocate-General (T. R. Venkatarama Sastry) in 
support of the notice. 


T. S. V. 


Jackson, J. 
C. R. P. 477 of 1923. 

l4th March, 1924. 

Transfer of Property Act, S,6—Michavaram payable under 
panayam document—If assignable—Suit on—Maintainability. 

Where under a panayam deed, the properties are placed 
in the possession of the mortgagee and after appropriating a 
portion of the income towards interest, he is to pay the balance, 
a fixed amount, to the jenmi, an assignment of the latter by the 
jenmi to a stranger does not contravene the provisions of S. 6 
(a) or (e) of the Transfer of Property” Act. A suit on such 
assignment is maintainable. 47 I. C. 563 folld. 

T. S. Viswanatha diyar for Petitioner, 

K. P. Ramakrishna Atyar and N. Govindan for Respondents. 


T. S, Vi 


Krishnan, J. ) 
5. A. 1593 of 1922, 
18th March, 1924. f 

Registration Act Ss. 17, 49—Agreement before mediators— 
Division of property—Furiher document to be executed—lIf 
admissible without registration—Finding arrived at—E ffect. 

An agreemefit was arrived at between the parties toa suit 
in the presence of mediators as to the way in which properties 
were to be divided. It was embodied in writing and it further 
contemplated a right to obtain a further document of partition. 
Held, the document was admissible in evidence even though it 
was not registered. 46 Mad. 373 (P. C.) folld. 


Where such a document is rejected as inadmissible the 
findings arrived at are vitiated. 
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P, R. Ramachandra Aiyar and S. Ranganadha Atyar for 
Appeltants, 


C. Sambasiva Rao and Sir K. V. Reddy for Respondents. 
T. S. V. 


Jackson, J. ) 
j C. R. P. 799 of 1922. 


18th March, 1924, 

Limitation Act S. 19—Debt under accounts by father—Son 

agreeing to pay without pleading limitation—If an acknowledg- 
ment, 


During a Hindu father’s life time, his son agreed to pay 
the former's creditor a debt due after taking accounts and also 
agreed to pay whatever sum was so found due without pleading 
limitation, Ina suit by the creditor against the son after his 
father’s death, held there was an acknowledgment of a valid and 
subsisting debt by which the son was bound. An acknowledg- 
ment under S, 19 need not necessarily be by a person then 
under a liability to pay. 29 All, 90 folld. 

P. Satyanarayana Rao for Petitioner. 

G. Lakshmanna ant A.V. Krishna Rao for Respondent. 


T.S. V, 


Jackson, J. 
C. R. Ps. 21 and 147 to 149 of 1923. 


18th March, 1924. 

Madras City Tenants Protection Act (III of 1922) S. 9—Ap- 

blicability—Ejectment decree passed at the time Act came into 
force—E ffect, 

His Lordship directed the above cases to be heard by a 
Full Bench, the point arising being whether S, 9 of the Madras 
City Tenants’ Protection Act applied to tenants against whom 
suits or proceedings in ejectment had resulted in decrees or 
orders at the time the Act came into force. 

R, V. Seshagiri Rao and K, V. Seska Aiyangar for Peti- 
tioners, 

oT. L. Venkatrama Atyar and P. Sankaranarayanan for 
Respondent. 
T.S. V. 
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Spencer and 
Devadoss, J]. A. S. 253 of 1921. 
18th March, 1924. 


ji Hindu Law—Widow—Al ienalion—Losses incurred in trade 


Trade started by husband and by her—Distinction between—Ex- 
penses on building. 


An alienation made bya Hindu -widow to meet losses 
which she incurred in running a trade commenced by her 
husband is binding on the estate-; but if she starts a new 
business and alienates property to pay off debts contracted in 
connection therewith, the reversioners will not be bound. 

Where in his life-time the husband had laid the foundation 
for a- building and had collected materials for that purpose, an 
alienation made by the widow for putting up that structure is 
binding on the estate. 


K: S. Krishnaswamy Atyangar and N. Srintvasachariar for 
Appellant. 


T. M. Krishnasamy Aiyar, C. Krishnamachariar, B. Sitarama 
Rao and C. V. Subramania Aiyar, for Respondents. 


T. $. V. 


Krishnan, J. 
S, As. 2 and 1025 1593 of 1921. 


19th March, 1924. 


Landlord and tenant—Eyectment sutt—Nolice to quit— 
Wani of notice not set up in writlen statement or issue raised—If 
can be raised in second appeal—Assipnment after notice. by land- 
lord—If Assignee can take advantage of notice. 


Where in a suit in eyectment the landlord alleged he had 
given a proper notice to quit, and the same was not denied in 
the written statement nor was an issue raised regarding the 
same, the question of notice cannot be allowed to be raised in 
second appeal, as it fs not a pure question of law and as it will 
prejydice the rights of the plaintif, 

The assignee from a landlord can take advantage of a 
notice to quit given by the latter prior to assignment. 

_ 2 Mad. 346 ; 90 L. T. 89 distinguished ; 15 I. C. 584; 42 
I. C. 655; 31 M. L, J. 354 folld. ° 
K. P. M. Menon for Appellant. 
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The Govt. Pleader (C..V. Anantakrishna Aiyar), K. P. Ramá- 
krishna Asyar and P. Govinda Menon for Respondents. 
T. S. V. 


Spencer and 
Devadoss, JJ. A. S. 310 ot 1921. 
2157 March, 1924 


Parinership— Malabar Tavazhi—Karnavan entering into 
partnership with sirangers—Dissolution—Karnavan giving up 
portion of share—Suit by junior members—Maintainability. 


Where the karnavan of a Malabar Tavazhi enters on behalf 
of the family and as its representative into partnership with 
strangers, all the junior members do not thereby become 
partners ; nor can they during the continuance of the partner- 
ship maintain a suit relating to the same. 30 M. L. J. 241 and 
41 Mad 454 folld. 


Where however the karnavan agrees to a dissolution of the 
partnership taking for his share something less than what the 
Thavazht was originally entitled to the junior members can, 
after the dissolution, successfully maintain a suit against the 
stranger partners for tHe portion given up by their Karnavan, if 
they can show there was no consideration for giving up that 
portion, (1901) 1 Ch. 29+;39 M. L. J. $11 folld. 


C., V. Anantakrishna Atyar and T. S. Viswanatha Aiyar for 
appt. 


A, Krishnaswami Atyar P. S. Narayanaswami Aiyar and 
P, S. Ramachandra Aiyar for respts. 


T. S. V. 





| 


Krishnan, J. 
S. As. 975 to 989 of 1921, 


Madras Land Revenue Assessment Act (I of 1876)—Suit for 
separate regisiry—Inamdars—No Kattubadi paid to Zemindar— 
Effect. 


In a batch of suits by the Zemindar against inamdars for 
deolaring that the suit lands were liable to separately registered 
under Madras Act I of 1876, the defence set up was that there 
was no alienation within the meaning of the Act as they were 


21st March, 1924 
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not darmilla inams and as the income of the suit lands was not 
taken into account in fixing the peishcush. The coyrts below 
dismissed the suits on the ground that {he Zemindar had never 
imposed any kind of assessment and that there was an implied 
contract that the Zemindar should bear the peishcush propor- 
tionately on the estate alienated. Held the decisions of the 
courts below should be reversed as no Katlubadi or jodi was 
paid by the ifamdars and as wht was transferred was complete 
ownership of the land. 38 Mad. 1128; 44 M. L. J 64 and 19 
Mad. 308 folld. 


S. Srinivasa Atyangar and S. Venkatesa Atyangar for appt. 


Y. Suryanarayana and K. Venkatrama Raju for. respts. 


TeS: Vi 
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i Jackson, J. 
— C. R. P. No. 764 of 1922. 
20th March, 1924. t 
Madras Estates Land Act, I of 1908, S. 77—Ryot taking water 
of landholder without permission—Suit by landholder for water- 
rale—If suit for rent— When. 


Where a ryot unauthorisedly took the landholder's water to 
raise a wet crop on his dry land. keld. that the water-rate 
claimed by the zemindar (at Rs. 5 per acre) would be recover- 
able as rent in a revenue Court if there was a mamul in the 
estate that water taken without permission should be paid 
for at that rate ; but if the landholder had merely fixed the figure 
arbitrarily as a fine, the amount could not be recovered as rent 
unless and until the Collector had ascertained the reasonable 
rate. 


T. Ramachandra Rao, for petitioner. 


K. N. Rajapola Sastri, for B. Satyanarayana for Respon- 
dent, 


C. A, S. 


Coutts Trotter, C. J., j 
and Ramesam, J. A. S, No. 336 of 1921. 
20th March, 1924, 
Interest—Civil Procedure Code, S. 34—-Mortgage deed pro- 
viding for interest to be added to principal, from date of default 
—Provision for interest in the mortgage decree. 


Where a mortgage bond provided that interest on the 
principal sum should be paid regularly at the end of every year 
and in default of payment it should be added to the principal 
and from thence compound interest with annual rests should 
be paid, the decree of the lower Court awarded simple interest, 
from the date of suit to the date fixed in the decree for payment 
on the original principal. . 


Held, reversing the decree of the lower Court that the pro- 
per decree is to award interest at the contract rate from the 
date of suit to the date fixed for payment j. e., on the consoli- 
‘dated amount found due on the date of the institution of the 
suit, as bond provided compound interest with annual rests. 
26 C. 39, at p. 45 (P.C.,) 34 C. 150 at p, 154 (P. C.) 29 M. 170 
& 36.All. 220. 

NRC 
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Y. Suryanarayana and Pappu Satyanarayana fbr P, 


Somasundaram, for Appellant. . - 
T. Ramachanara Rao and Vs Krishna Mohan, ‘tor 
Respondents. 
C, A. S. 
Jackson, J. 


' C. R. P, No. 209 of 1922. 
21s? March, 1924. 

Res judicata—Compromise decree providing for the payment 
of manibha swatantrams by ryot to land-holder—Right of suit in 
Civil Court—Res judicata on a question of jurisdiction. 


The Rajah of Ramnad sued in the Civil Court to recover 
arrears of rent, mahamai, road and railway cess and manibha 
swatantram against the defendants certain cowledars. Manibha 
swatantram was not agreed to be paid in the cowle deed but 
the Raja claimed it on the basis of a compromise decree in a 
previous suit in which the defendants agreed to pay manibha 
swatantram for future faslies. It--was contended in revision 
that the claim for manibha swatantram sould be made only in 
the Revenue Court in view of the Full Bench ‘decision in 43 
M, L. J. 158. 

Held that the compromise decree in the previous suit was 
res judicata and that the Civil Court had jurisdiction. 

31 M. L. J. 339 followed. 45 Mad, 75 referred to. 

V, Thiyagaraja Atyar for S. Duraisami Atyar, for Petitioner. 

S. Sundararaja Atyangar, for Respondent, 


C. A, S. 


The Chief Justicg gnd 
Wallace, J. ! Ref. Case No. 10 of 1923. 
21st March, 1924. 
Income Tax Act (XI of 1922) S. 10 (2) VIII Company tax— 
District Municipalities Act, S. 92—If an admissible item of ex- 
penuiture. 


Company tax paid under S.. 92, Madras District Munici- 
palities Act is an admissible item of expenditure in calculating 
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the taxable income of a Company under S. 10 (2) of the Ins 
come Tax Act. 

The Government Pleader (C. V. Anantakrishna Atyar) for 
Crown. 


T. V. Muthukrishna Aiyar and S. Chinnaswamy, for Assessee. 
TLS. V. 





The Chief Justice 
and Odgers, JJ. C. M.A. No, 222 of t92t 
24th March, 1924. 
Limitation Act S. 7—Joint decree holders—Father and minor 
sons—Capacity to give discharge—C. P. Code O. 32, R. 6. 


A decree was obtained by a Hindu father and his minor 
sons in a suit in which the former acted as the next- friend of 
the latter. The father died after the decree and the eldest son 
filed.an execution application within 3 years after attaining 
majority, but more then three years after the'date of the decree. 
Held under S. 7 Limitation. Act, time did not run from the date 
of the decree, as the father who was the next friend of his minor 
sons could not give a valid discharge without the consent of the 
court whose permission was necessary under O., 32, R. 6; C: 
P, Code. 36 Mad. 291 (P. C) applied. 

K. V. ‘Krishnaswami Aiyar and V. Rajagopala Aiyar, fot 
Appellants.” f 

A. Swaminatha Aiyar, for: Respondents. 

T. S. V. 


Krishnan and 
Odgers, JJ. C. R. P. No. 243 of 1922, 
25th March, 1924. l 

Letlers Patent (Madras) Cl, 36—Differing in opinion—S mall 
Cause Revision—Procedure—C. P. Code, S. 98. | 

Where in disposing of a Civil Revision. petition filed under 
S. 25 of the Provincial Small Cause Courts Act, the Judges 
composing a division Bench differ in opinion. the opinion ofthe 
senior Judge prevails under Cl. 36 of the Letters Patent, 39 Mad. 
750 (F. B.) followed ; 25 Mad. 548 dissented from. 

S. 98 of the Civil Procedure Code does not apply to the 
case, as S. 25 of the Provincial Small Cause Courts Act pres- 
cribes a special procedure. .45 Bom. 718 (P. C.) followed, 
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S. 141 C. P. Code does not incurporate S. 98 in its applica- 
bility to Civil Revision Petitions. 
N. Stvaramakrishna Atyar, for Petitioner. 
` P.C. Sundaram Atyangar, amicus curiae, for Respondent. 
T. S. V. 


Spencer and i 
Devadoss, JJ. A, S, No. 190 of 1921. 
25th March, 1924, 

Mahomadan Law—Seitlemeni—Construction—Gift to sons— 
Restriction on alienation—Gift over—Will—Consent of heirs— 
Express or implied. 

A Mahomadan donor executed a deed of settlement under 
which he gave certain properties to his two sons. Later on in 
the deed, the donor stated that his sons should not dispose of 
the property but soould maintain themselves out of the income 
and that the sons of the two donees should take the respective 
shares of their father with powers of disposal. Held on a con- 
struction of the deed, that the sons took an absolute estate in 
the property and that the latter clausein the deed was a res- 
traint on the alienation and therefore void. 51 C. 597 (P. C.) 
Referred to. 

To validate a bequest in favour of an heir under the 
Mahomadan law the consent of the other heirs is requird and 
that consent must be given after the death of the testator when 
the succession opens. The consent may be express or implied 
from conduct. 

T. M. Krishnaswams Atyar and K. Narasimha Iyengar, for 
Appellant. 

S. Varadachariar and K. R. Narayanaswami Iyer, for 
Respondent. 


A.V, V. 





The Chief Justice and 
Ramesam, J. S. As. Nos. 949 and 1341 of 1921. 


26th March, 1924. 
Madras Land Encroachment Act (IIl of 1905) Ss. 6 14— 
Notice under—Absence of actual eviction—If staris limitation 
under S. 14—“ Deeming themselves aggrieved” — What is. 
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A person on whom the Collector has served a notice under 
S. 6 ofthe Land Encroachment Act, threatening him with actual 
eviction in case he did ngt vacate the lands within a time fixed 
therein, cannot thereby be held to have been evicted so as to 
make the period of limitation under S. 14 applicable to him. 


Where after receiving such a notice, he applies to the 
Collector to review his order and on the same being dismissed files 
a suit for declaration of titletalleging the rejectiorf order as his 
cause of action, within six months of that order but more than 
six months after the notice under S, 6, the suit is not barred 
under S. 14, 


Persons can be held to be “ deeming themselves aggrieved” 
within the meaning of S., 14 according to the particular transac- 
tion which they allege constitutes the cause of action. Merely 
because a notice to quit is served on a person and he applied to 
get it reviewed he cannot be deemed to have been aggrieved 
by that notice he does not allege it to be his cause of action. 


T. S. Visvanatha Atyar, for Appellant in S. A. No. 949 of 
1921. 

P, S. Chandrasekhara Atyar, for A. Krishnaswami Ayiar, 
for Appellant in S. A. No, 1341 of 1921, 

The Government Pleader (C. V, Anantakrishna Aiyar) for 
Respondent in both Appeals. 


T. S. V. 





Madhava Nair, J. 
S. A. No. 1442 of 1921, 
26ih March, 1924. 


Lim. Act, Aris. 142, 144—Suit for land—Pleadings—Dis- 
possession or discontinuance of possession—Vacant land— Law 
applicable to. 


In a suit for land, where the plaint does not allege a case 
of dispossession or discontinuance of possession, and the de- 
fence set up is only title by adverse possession, and thetitle of 
the plaintiff is found in his favour, art. 142, Lim. Act does not 
apply. 41 All. 669, 39 Mad. 617 (P. C.) and 44 Mad. 883 (P. C.) 
followed. English cases on the meaning of “ dispossession ”, 
and “ discontinuance of possession ” referred to. 


~~<« 
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16 Bom. 338 lays down a principle relating to adverse 
possession of vacant lands which can be applied’ to the Madras 
Presidency also, 


o C. S. Venkatachari, for Appellant. 


P. Elayalwar . Aiyangar, and P..\Varadachariar, for Res- 
pondent. 
T. S. Ve. 


Venkatasubba Rao, J. 
Cr. Rev. Case No. 186 of 1924. 
27th March, 1924. 

Crim, Pro, Code, Ss. 435, 438, 439. Proceedings in subordi- 
nate Couris—When can be quashed—Criminal snisappropriation 
—Stay of proceedings—Civil appeal pending—Procedure, 

Held on a construction of Ss. 435, 438 and 439 Cr. P. 
Code that the High Court has power to quash proceedings be- 
fore-subordinate courts at any stage, even when summons alone 
has been issued to the accused to show cause why he should 
not be prosecuted for.a Criminal offence 22 Cal. 131 ; 25 Cal. 
233 ; 39 Mad. 561 referred to. r 


Where in connection with the receivership of a: katlalai, 
the accused was charged with Criminal misappropriation, and 
the accounts submitted by him had ‘been the subject of an 
auditor's report based on which a decree of Court was passed. 
the High Court stayed the Criminal proceedings pending the 
appeal filed against the order of the Civil Court relating to 
accounts. 

C.S.‘Venkatachari for the Accused. 

The Public Prosecutor (J. C, Adam,) for the Crown, 


= S. Muthia Mudaliar and P. S. Narayanaswami Atyar, for 
Complainant. 
T. S, V. 


The Chief Justice and 
Ramesam, J. Ref. Case, No. 1 of 1924. 
27th March, 1924 f 
Supertax—Company—Sur plus profits allotted as shares among 
shareholders—lIf liable to tax on such amounts, 
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Where instead of distributing the surplus profits of a Com- 
pany as cash dividends to the shareholders, an extraordinary 
resolution of the Company was passed in pursuance of which 
the value of each share was quadruped and new scrips issued 
as taken thereof, the shareholders are not assessable to income- 
tax on the amount representing such increased value of the 
shares, as it represents only an accretion to the captial and is 
not part of their income (1921) 2 A, C. 171 folld ; (1914) A. C. 
231 distinguished : 12 A. C. 409 referred to. 


Nugent Grant instructed by L. M. Taylor, for the Assessee. 


The Government pleader (C. V. Anantakrishna Atyar), for the 
Crown. 


T. S. V. 


Krishnan and 
Odgers, JJ. C. M. A, No. 425 of 1923. 
27th March, 1924, 
Receiver--Lease by receiver in public auction—Necessity of con- 
firmation by Court—Appeal at the instance of the highest bidder. 


A Receiver appointed in a suit derives his powers with re- 
gard to the management of the estate in his charge only by 
express authority and delegation from the court, Unless the 
delegation is compete in express terms a lease bv him in public 
auction of the lands is subject to the confirmation by Court. 


In the case of an auctioneer appointed by the Court unlike 
the case of an auctioneer under instructions from a private in- 
dividual, even though the auction is without reserve yet it is 
subject to confirmation by the Court. 


The question of the maintainability of the appeal at the in- 
stance of the 3rd party highest bidder at the receiver’s auction, 
the sale in whose favour was not accepted by the Court left 
open, 

K. Narasimha Aiyangar, for Appellant. 


T.V, Muthukrishna Aiyar, K. Bhashyam Aiyangar, and 
Narasimhachari, for the Respondents. 


°C. A.S. 


78 


C. R, P, No. 851 of 1922." 


Wallace, J. ; 


27th March, 1924, 


¢ Civil Proceduce Code, O. 21 R. 90—Evecution sale—Applica- 
lion to set astde—Person whose interests are affected—By the sale 
—Person having a claim for maintenance—Right to apply to set 
‘aside the sale, 

A Hindu widow who has got a right to be maintained from 
out of the income of properties forming the estate of the last 
male owner, but whose right has not ripened into a specific 
charge on any items of the property, has no locus standi to 
apply to set aside an execution sale of the properties. She 
cannot be said to be a person whose’ interests are affected by 
the sale. 

L. A. Govindaraghava Iyer, tor Petitioner. 

N. Chandrasekhara Iyer, for Respondent. 

A. V. V. 
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4 
Jackson, J. 
mg C. R. P. 750 of 1922. 
19th March, 1924. 
C. P. Code, O. 21 R. 90—Right to apply—Hindu Law— 
Maintenance decree afler sale—Charge on properties—If binds 
auction purchaser—Lis pendens. 


In execution of a decree obtained against a Hindu widow 
for debts due by her husbafid, certain properties were sold. 
Before the sale, a suit had been instituted by the mother-in-law 
of the widow for maintenance, but she did not ask fora charge 
on any properties. After the sale in execution, a maintenance 
decree was passed creating a charge over the properties sold and 
on the basis of that, the mother-in-law applied under O. 21, 
R. 90, C. P. Code to have the sale set aside. Held, (1) she had 
no locus standi under O. 21, R.90 as she was not a person whose 
interests were affected by the sale, the decree in her favour 
having been passed only after the sale; and (2) the auction 
purchaser was not bound by the decree under the principle of 
lis fendens as there was no specific prayer inthe plaint fora 
charge. 19 Mad. 271 folld. 

N. Chandrasekhara diyar, and E. Arishuamurih:, for peti- 
tioner. ' 

L. A. Govindaraghava diyar, for respondent. 

T.S. V. 


Ua aa ee 


Odgers, J. 
C. M. S. A. 12 of 1922. 


28th March, 192+. 

Civil Procedure Code, O. 21, R, 83—Applicability—Mortgage 
decree—Direclion in decree for sale of items in particular order 
— Private sale of earlier item—Application for sale of later item— 
Maintainability. 

O. 21, R. 83, C. P. Code, does not apply to mortgage- 
decrees, >o œ 

Where a mortgage decree provided for the sale of pro- 
perties belonging to various persons in a particular order, bat the 
mortgagee with the consent of some of the mortgagors had an 
earlier item sold privately and retained the purchase money in 
satisfaction of a portion of the debt due to him and then 
applied for a sale of another item for the balance due, held, he 
was not entitled to do so. 

N. R. C. 
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S. T, Srinivasagopalachari, for appellant. 
A, Viswanatha Aiyar, for respondent, 
T. S. V. 





Phillips, J. 
S. A. 1440 of 1921, 
Ist April, 1924, 
Limitalion Act, Art. 148—dApplicability—Refusal to give 
possession after redemplion—Nature of possession—Limitation for 
suit. 


A mortgagor paid the money due under his mortgage, but 
as there was a clause in the mortgage that he should redeem 
only at a particular season of the year the mortgagee was allowed 
to remain in possession. Thereafter he refused to give up 
possession even when the time arrived. In a suit for possession 
more than 12 years after such refusal but within 60 years of the 
game, Held, art. 148 would not apply, as the article relates only 
to suits for redemption or possession against the mortgagee or 
his representatives in interest. When the mortgagee after 
redemption refuses to give up possession, the nature of his 
possession is altered and thereafter he setg up title as owner to 
the knowledge of the mortgagor and a suit for possession must 
be filed within 12 years of the date on which the nature of 
defendant’s possession was altered. 

6 Bom. 674 , 2 Mad. 228 ; 44 Mad, 253 followed. 

A. Ramachandra Aiyar, tor appellant. 

T: Narasimha Aiyangar, for respondent. 


T. S. V. 


Phillips and Odgers, JJ. 
Crl. App. 1045 of 1920, 
2nd April, 1924. 

Penal Code, SS. e149, 326—Conviction under— Absence af 
charge under S. 149—Effect—Prejudice. 

Their Lordships referred to a Full Bench the following 
question :— 

(1) When a charge omitted S. 149 I. P. C, and the convic- 
tion is based upon the provision of that section, is that convic- 
tion necessarily bad or does it depend on whether the accused 
has or has not been materially prejudiced by the omission ? 


Bi 


(2) When a charge has been framed under Ss. 326 and 146, 
I. P. C., is a conviction under S. 326 necessarily bad or does 
this also depend upon whether the accused has or has not been 
materially prejudiced by the form of the charge? 
V. L. Ethiraj and T. K. Nainbissan, for appellants. 
The Public Prosecutor, for the Crown. 
T. S. V. 


Phillips, J. 
S. A. 96 of 1923. 
2nd April, 1924. 
Limitation Acl, Ari, 89— Pleader and client—Suit for accounts 
against sons of pleader— A gency—Cause of aclion—Limwitalion. 


A person instituted a suit in 1921 for accounts against the 
sons of his deceased pleader on the footing the latter was con- 
stituted an agent in respect of suits entrusted to him tn 1916 and 
which he conducted till his death in 1918. He alleged thata 
fresh cause of action arose against the sons on the death of the 
pleader in 1918 and that the suit was in time. Hell, (1) there 
was no general agency between fhe plaintiff and his pleader, but 
that latter was constituted agent for each suit as vakalat was 
executed in the same in his favour, and the agency terminated 
when each suit was disposed of; 


(2) The cause of action against the pleader and his heirs 
ig one and the same. Art. 89 of the Lim. Act, applied to the 
suit for accounts and the claim in respect of suits disposed of 
more than 3 years before the present suit was barred. 


14 Ch. D. 406; 16 M. L. T. 414 followed. 

25 All 55; 31 All. 429 not folld. 

P. Chenchiah for P. Venkatramana Rao, for appellant. 

S. Varadachari and V, Suryanarayana, for respondent. 
T. S. V. 


Krishnan and 


Odgers, JJ. C. M. A. 315 ot 1923, 
2nd April, 1924. 

Civil Procedure Ss. 47, 63 (2), O. 21, R. 58—Money decrees— 
Attachment by Subordinate Judge's Court and Munsiffs court— 
Sale by lalter—Validity—Position of purchaser—If can object to 
sale by Subordinate Judge— Procedure, 
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Where there are two attachments of the same property 
under money decrees, qne in the court of a Subordinate’ Judge 
and the other in the court of a District Munsif, a sale by the 
latter is quite valid. S. 63 (2), C. P. Code applies irrespective of 
whether there was notice of the attachment by the superior 
court. The pur¢haser at such a sale can apply under S. 47 to 
the Subordinate Judge for an order that the property should not 
thereafter bê sold by the Sub-oourt. 43 Mad. 107 (F. B.) 
applied ; 15 C. W. N. 542 not folld. 

An objection that the property is not saleable is one 
which ought to be inquired into under S, +7, O. 21, R. 58 does 
not enable the purchaser to apply to the Sub-court to have his 
objection investigated, asit is confined to cases where the 
objection is that the property is not attachable and not to cases 
where the property was rightly attached. 

T. M. Krishnaswami Aiyat (N. Sivaramakrishna Aiyar, with 
him) for appellant. 

S. S. Ramachandra Aiyar and V. Ganapathy, for respon- 
dents, TeS: V 


Phillips, J. | 
S. A. 1643 of 1929. 
2nd April, 1924, 

M origage—Redemption siutts—Two decrees—Appeal in one 
only-—E ffect—Res judicata—Limitation dct, Art, 148 Appli- 
cabilsty, 

Two connected suits for redemption were tried together 
and both were decreed against the appellant. In one of the 
suits, the properties were not in the possession of the appellant 
and so he was merely ordered to pay costs, but not exonerated. 
He preferred an appeal only against that decree which directed 
him to hand over possession. The lower appellate court held, 
following certaineAllahabad rulings, that as he had omitted to 
appeal against the other decree the same had become final and 
the appeal was barred by res judicata. Held, following 29 Mad. 
333 (E. B.) there was no bar of res judicata; the recent ruling 
of the Privy Council in 46 Mad. 895 has not overruled 29 Mad. 
335. . 

Where a mortgage of 1884 was followed bya sale of the 
equity of redemption at court auction and purchased by a third 
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party and thereafter in 1889 the mortgagee purportedto buy 
from the mortgagor his equity of redemption, the nature 
of the mortgagee's possession becomes altered, and he must 
be deemed to remain in possession as absolute owner. A guit 
for redemption or possession thereafter will not fall under Art. 
148, Lim. Act. S. A’ 1440 of 1921 folld. 


T. V. Muthukrishna Atyar (T. V, Ramanatha | diyar with 
him), for Appellant. À” 


B. Somayya and K, Krishnaswamy Aiyangar, for Respondent. 
T.S. V 


Wallace, J. 
S. A. 174 of 1921, 
2nd April, 1924. 
Res Judicata—Prior suil in ejectinent—Dismissal—A ppsal— 
Withdrawal with liberty to sue again--Fresh suit—Mainiainability. 


A suit in eyjectment was dismissed by the trial court and 
during the pendency of the appeal, an application for with- 
drawal was put in, and the court passed thereon the following 
order :—“ Plaintiff is permitted to withdraw with liberty to 
bring a fresh suit on the same cause of auction. The 
dismissal of the suit is upheld. Appellant will pay costs of 
respondents.” A fresh suit in eyectment was filed, and on behalf 
of the defendants it was argued that the dismissal of-the prior 
suit having been upheld, it operated as res judicata. Held, the 
real intention of the appellate judge must be ascertained apart 
from the language used, and what was intended was to reverse 
the order of dismissal. In this view there was no bar of res 
judicata. 40 Mad. 259 (F. B.) applied. 

K. Bashyam Atyangar, for Appellant. 


P. Doratswami diyanger and Ratgaswami Atyangar, 
for Respondent. 


TSV 
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Krishnan and 
Odgers, JJ. C. M. A. No. 469 of 1923. 
ord April, 1924. 
Provincial Insolvency Act, Ss. 23, 31 —Scope of—Interim pro- 
tection prior to adjudication. 
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There is no provision in the Provincial Insolvency Act for 
granting interim protection to a person applying to be ddjudi- 
cated insolvent prior to actual adjudication. Of the two 
sections in the Act dealing with the subject, S. 31 applies to 
cases after adjudication and S. 23 to cases where the person 
applying is under arrest. When a person is not under arrest, 
there is no provision for granting interim protection. 

M. S. Vaidyanatha diyar, for Appellant, 

S. S. Ramachandra Atyar, for Respondents. 


T. S. V. 


Phillips and 
Odgers, JJ, | C. R. P. No. 605 of 1923. 
4th April, 1924. 

C. P. Code, S. 20 (c) Assignment of book debits—Cause of 
action—Assignee tfcan sue at place of assignment. 

A contract to supply timber was entered into between two 
parties at a certain place under which a certain sum of money 
was paidin advance andthe timber was to be supplied at 
another place. On failure to perform the contract, the 
aggrieved party assigned his right to regover the money paid 
and for damages to another at a third place. Held the assign- 

ment gave aright to sue at that place, as the assignment'is a 
part of the assignee’s cause of action. 22 Q. B. D. 128 ; 31 M. 
L. J. 816 followed. 

G. Ramakrishna Atyar, for Petitioner. 

K. P. Ramakrishna Aiyar, for Respondent. 


T. S. V. 


ee See ee 


Krishnan, J. 
| S. R. 12004. of 1923. 
4th April, 1924. 
Court Fees S.e/ (u) and Sch. I Art. 1—Conditional decree for 
possession of lauds—Payment of money—Appeal relating solely to 
decree for lands—Cour? fee payable, 


A decree was passed against the defendant in a suit direct- 
ing him to give up possession of certain lands on payment of 
Rs. 12,000 to him. The defendant preferred an appeal in which 
ke challenged the decree directing him tu give up possession, 
and did not raise any grounds relating to the amount payable 
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to him. On a difference arising between the Taxing officer and 
the appellant as to the court fee payable on the memorandum of 
appeal, held, “the subject matter in dispute” in appeal within 
the meaning of Sch. I Art. 1 of the Court Fees Act was ‘the 
land and court fees were payable on its value calculated accor- 
ding to S, 7 (v) of the Act. 45 Mad. 246 and 44 All. 628 refer- 
red to. 


If the memorandum of appeal related only to the amount 
of compensation claimed for the lands, then ad valorem fees 
would be payable on the difference between the amount 
Claimed and the amount awarded. 


G. Lakshmanna and V. Vivyanna, for Appellan, 
The Govt. Pleader (C. V.Anantakrishna Aiyar,) for the Crown. 
T. S, V. 


Krishnan and Odgers, JJ. 
C. M. A. 324 of 1323. 
4th April, 1924. 


C. P. Code, 0. 38, R. 5—Attachment before judgmeni— 
Securiiy bond—Suit ditmissed by trial Court but reversed in 
appeal—Boud if can be proceeded against. 


The plaintiff in a suit “applied for attachment before judg- 
ment and the defendant gave a security bond in the following 
terms :—‘‘I give as security all the rights which I have in the 
property described hereunder for the suit amount. In case the 
aforesaid suit is decided in favour of the plaintiff, the under- 
mentioned property, myself and my heirs hereby bind ourselves 
to be responsible for the said amount.” The suit was dismissed 
by'the first court, but the appellate court reversed the same and 
decreed the suit. The plaintiff then proceeded to enforce the 
security bond. Held, he was not entitled to do so, as the suit 
had been dismissed by the trial court. (1914),M. W. N. 714; 
13 W. R. 703 ; 39 Mad, 903 ; 12 Bom. 7! folld. 11 L. W. 6 not 
foll.; 41 Mad. 3053 refd. to; 42 All. 158 (P. C.) (explained 
and distinguished. 


K. Bashyam Atyangar (V. C. Veeraraghava Atyangar with 
him}, for Appellant. 
P. R. Srinivasan, for Respondent. 
T-S: Ve 
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[ F. B. | 
The Chief Justice, Rame- j 
sam and Wallace, J]. | C. C. C. A. No. 40 of 1922. 
© 7th April, 1924, 


Madras City Tenant's Protection Act (UI of 1922), S. 9— 
Applicabilily—Trustees of religious endowments—Ilf can be com- 
pelled to sell land lo tenants. 

3. 9 of the Madras City Tenants’ Protection Act (III of 
1922) applies to tenants who are holding lands under trustees 
of religious or charitable endowments and in an ejectment suit, 
the latter can be compelled to sell the trust lands to the tenant. 
Scope of the Act considered ; 46 Mad. 836 overruled. 

Per Ramesam, ] The deity is the real landlord and the 
landlord’s interest that is directed to be sold under S. 9 is thus 
the land itself. 

Per Wallace, J When the court directs the trustee to sell 
the land to the tenant, that constitutes “ necessity ” enabling 
the trustee to alienate the trust. . 

V. Sivaprakasa Mudaliar and C. V. Mahadeva Aiyar, for 
Appellant. 

N. Chandrasekhara Aiyar, for Respondent. 

T. S. V. 


| F. B. | 
The Chief Justice, Rame- 
sam and Wallace, JJ, C. R. Ps. No. 21 and 147 to 149 of 
7th April, 1924. a 
| Madras City Tenants’ Protection Act (III of 1922), S. 9— 
“Has been instituted ’—Meaning.of—Order in ejectment passed 
at the time Act came into force—E fect. 

3. 9 of the Madras City Tenant’s Protection Act applies to 
the case of tenants against whom orders or decrees in ejectment 
had been passed at the time Act III of 1922 came into force, 
but,where the ejectment had not actually been carried into 
effect. 46 M. L. J. 407 folld ; 46 Mad. 836 overruled. 

K. V. Sesha Atyangar, for Petitioner. 

T. L. Venkatrama Atyar, for Respondent. 

T. S. V. 
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The Chief Justice, Rame- 
sam and Wallace, JJ. A. S. No. 101 of 1921, 
9th April, 1924. 


C. P. Code, O. 32, R. 3 (4)—Appointment of guardian— 
Conseni— Proof. 


Where the question arises whether a guardiah appointed 
under O. 32, R. 3 (+) consented to his appointment as such 
Courts have to arrive at a conclusion on the point just as on 
any other question of fact on the evidence adduced tn the case. 
The C. P. Code does not say anything as to the consent 
required being express or implied. 

S., Varadachariar and K. Ramamurthi for Appellant. 

T. Ramachandra Rao and A. Krishnaswami Atyar for Res- 
pondent. 


T. S. V. 


| F.B. | 

The Chief Justice, Raine- i 
sam and Wallace, JJ. *> A. S. No. 218 of 1921, 

9th April, 1924. Í 

Minor—Guardian—Appotntment of agent —Suil againsi— 
—Maintainability. 

Where the guardian of a minor appoints an agent and the 
latter mismanages the estate, the minor can maintain a suit 


against the agent for accounts and for damages, 43 Mad. 429 
overruled. 


S. Varadachariar for Appellant. 
T. V. Gopalaswami Mudaliar for Respondent. 
T. S. V. 


Krishnan and 


Odgers, JJ. ' C. M. A. No. 30 of 1922. 
Sth April, 1924, 


Mortgage_Preliminary decree-Order absolute_No final 
decree passed__Execution application M atntainability. 


A preliminary decree was passed ın a mortgage suit on 
1I— 11. 1912. The assignee of the decree applied on 


N. RC, 
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30—8—1913 for a recognition of the assignment in his favour 
and to have the decree transferred to another Court for execu- 
tion after passing an order absolute under the Transfer of 
Property Act. All the prayers were granted. On 
25__7__1916 an application for execution was put in but it 
was rejected on 28__7__1916 on the ground that the decrec 
had to be made final before execution could proceed. On 
2 12. 1918 an application for final decree was put in, but 
dismissed as unnecessary on the ground that a final decree has 
been passed already. [hen an application to execute was 
put in, on 25.3. 1920. Held, it could not be entertained 
as no proper final decree had been passed. The order ab- 
solute cannot be treated as a final decree and the order of 
28—7— 1916, which said there was no final decree, not having 
been appealed from had become conclusive between the parties. 


C. Padmanabha Atyangar and T. D. Srinivasachani for 
Appellant. 


K. S$. Krishnaswami Aiyangar for Respondent. 
T.S: V: 


Spencer and 
Devadoass, JJ. A S. No. 166 of 1924, 
9th April, 1924, 


Hindu Law—Alenation__Recitals in documents___Dis- 
charge of small debts over long period— Daughters dividiny 
property__ Alienation by one__Consent of her sons__Effect. 


Where an alienation by a limited owner is being challeng- 
ed, recitals in the document are strong evidence of representa- 
tion as to necessity after long lapse of time. Strict proot 
of necessity is not necessary when the.consideration for the alie- 
nation was discharge of debts consisting of small items extend- 
ing over long periods. 


_ 44 Cal. 186 (P. C.) followed. 


Where after a Hindu’s death his two daughters divide 
his properties and enjoy them separately, an alienation by one 
of them along with her sons is not void, whatever its effect 
might be on the rights of the other daughter. The fact of 
the sons joining in the alienation raises a presumption of 
necessity and in the absence of rebutting proof, all the 


89 
Q 
daughters’ sons are bound by the alienation after the death ot 
the daughters. 


$. Varadachari and Y. Suryanarayana for Appellants. 
V. Ramadoss and K. Venkatarama Raju for Respondertfts. 


Loy 


Waller, J. ) A 
C. S. No. 332 of 1922. 
10th April, 1924. f 
Letters Patent (Madras), Cl. 12. Leave to sue—Pro- 


note maker dead — Legal representative —C'ause of action. 


In a suit on a promissory note filed in the Original Side 
of the High Court, the plaintiff alleged that the note was 
executed at Madras. The maker of the note was dead and 
the defendant, a person ordinarily residing at Tanjore, was 
alleged to be his legal representative, being either his adoptive 
mother or a person who intermeddled with the estate of the 
deceased. No leave to sue was obtained. Held, part of 
the cause of action, 1. e., the liability to be made the legal 
representative arose outside Madras and hence leave to sue 
was necessary. 


E. L. Thornton and T. D. Srintvasachari tor Plaintif. 


V.V Srinivasa Atyangar and K. S. Venkataramani for 
Defendants. 


T. S. V. 


Krishnan and 
Odgers, JJ. C. R. P. No. 239 of 1922. 
10th April, 1924. 


Civil Procedure Code, S. 2 (11)— Legal representative__ 
Joint Hindu family Death of father or manager Right of 


other co-parceners to represent the estate. 


Where the father of a joint Hindu family sues for recovery 
of family properties and dies pending the swit, the surviving 
co-parceners are the legal representatives of the deceased 
within the meaning of S. 2 (11) of the C. P. Code and are 
entitled to be impleaded as such. 42 Bom. 504 dissented 
from. 


T. M. Krishnaswami Atyar and K. Balasubramania Atyar 
for Petitioner. 


F. S. Vaz for Respondent. 
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Phillips, J. 
S. A. No. 900 of 1921. 


Lith April, 1924. 

. Hindu Law__Inherttance__Daughters__Dwvtsion of pro- 
perty Effect of — Rights of survivorship. 

Two daughters of a deceased Hindu who had succeeded 

to the property of their deceased father partitioned the pro- 


perty between themselves with powers of alienation and the 
document contained the following words 


“Hereafter we shall only be friends and shall have no re- 
lationship with the property. Held the words were sufficient to 
exclude the right of survivorship between them. 45 M. L. J. 1; 
46 M. L. J. 285 followed. 


K. V. Krishnaswami Atyar and A. N. Krishna Atyangar 
for Appellant. 


The Advocate General and K. S. Venkatramani for Res- 
pondents. 


Krishnan and 
Odgers, JJ. C. M. A. Na 219 of 1924, 
11th April, 1924. 
Hindu Law Will. Construchon Right of enjoyment 


to female heirs__Nature of estate given. 


The will of a Hindu testator contained in its operative 
portion the words, “ The following are the particulars in 
which my properties are to be enjoyed ” and he devised his 
estate to some of his female relations. Held in the absence 
of words limiting the nature of the estate conveyed, they took 
an absolute estate in the properties. The use of the word 
“enjoy ” did not restrict it to a life estate. 


10 L. W. 620 followed ; 33 Mad. 91 ; 44 M. L. J. 23 
45 Mad.-329 (P. C.) maba to. 


S. Varadachari for Appellant. 
°K. V Krishnaswamt Atyar (for the Advocate General) 
and P. K. Janakiraman for Respondents. 


TLS. V. 
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Madhavan Nair, J. 
e i S. A. 75+ of 1921. 
Oth April 1924. 

Hindu Law—Joinl " family—Debt by father —Subsequent 
partition— Decree agatust father—Son’s share tf liable. 

.A Hindu father borrowed money ona pro-note and then 
effected a partition between himself and. his son. The creditor 
subsequently obtained a decrec against the father and tried to 
execute it against the son’s share. Held he could do so unless 
the son shows the debt was for an illegal or immoral purpose. 
A.. S. No, 175 of 1921 followed. 

-:C, Narastmhachart forlappellant. 

K: P. Ramakrishna Atyar for respondent. 

T. S. V, 


FF. B), 
The Chief Justice. 
Ramesam & Wallace, JJ. C. R. P. 633 of 1922. 
11th April 1924. 

Limitation Act S. §__Rule framed by Madras High Court 
—Extension of section to O.9 R. 13 C. P. Code. If ultra vires 
By or- utder any enactment__Change in language__Effect. 

The rule made by the Madras High Court under its rule 
making powers extending S. 5 of the Limitation Act to O. 9 
R. 13 C. P. Code is perfectly intra vires. 32 I. C. 975 followed. 

S. 5 contains within itself an indication that rules could be 
framed making them applicable to other matters also. The re- 
cent amendment of the words ` by any enactment or rule ” into 
' by or under any enactment’ only makes the expression more 
elegant and does not introduce any change in the law. 

K. $. Ramabhadra diyar for petitioner. 

A. Swaminatha Atyar for respondent. « 


T: S.: V. 


NRC 
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[F. B] 


The Chief Justice, ) 
Raimesam & Wallace, a C. R. P. 899 of 1922; 
“© -Lith April 1924, 

C. P. Code O. 9 R. 8__Pleader instructed only to ask for 
adjournment— Facts endorsed on plaint — Dismissal —Setting 
aside _If there has been appearance N tthdrawal— What 
amounts to $_O. 3 R. 4 (2). e 


On the day of hearing of a suit, the plaintiffs’ pleader`ap-- 
peared in Court and applied forran adjournment, which was 
refused. He reported in Court that his instructions were only 
to ask for an adjournment and made an endorsement:to that 
effect on the back of the plaint. Held it amounted to-a with- 
drawal within the meaning of O. 3 R. 4 (2). Even if the 
Court did not record a formal order granting leave to withdraw 
the same could be implied... 

Where after the adjournment was refused, the Court dis- 
missed the suit, the dismissal is one for non-appéararice under 
O. 9 R. 8 and it is open to the Court to set it aside under O. 9 
R. 9 if sufficient cause is shown. 23 All..220 (P. C.) referred. 
to. 

P. V. Krishnaswami Atyar for. petitioner. 


ya Swaminatha Aiyar for respondent. 
V 
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Madhavan Nair, J: 
i ; S. A. No. 74'0f 1924. 
“11th April 1923. 

Mortgage —-Prior and subsequent Suit by each morit- 
gagee without impleading the other_Purchase at execution. 
sale Suit for redemption by purchaser__Limitation Act, A rts. 
132 and 148. 


There were two simple mortgages on a property. The 
prior mortgagee obtained a decree for sale on his mortgage 
and in execution purchased the property and took possession 
without impleading the puisne mortgagee as a party to the 
proceedings.. Later on the puisne mortgagee obtained a 
decree for sale and purchased the property in execution with- 
out impleading the prior mortgagee as party. More than 
12years from the date of the puisne mortgage, but within 
60 years of the prior mortgage, the puisne mortgagee. purchaser 
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brought a suit for redemption of the prior mortgagee 
purchaser. Held, (1) that the right of the puisne mortgagee 
to redeem the prior mortgagec 1s only ancillary to his right to 
enforce-his security-; (2) that the suit to enforce the second 
mortgage was barred under Art. 132 of the Limitation Act ; 
(3) and therefore, the present suit was also barred by limitation 


T. M. Krishnaswami Atyar for appellant. 


C. S’ Venkatachartar fos respondent. 
A.V. Vi 


Philips and Madhavan 
Nair, JJ. S. A. 1146 of 1921. 

l6th April 1924, 

Foreign Judgment—Sutt on—Summary Chapter suit—Sum- 
inons served on sub-agent—Ex . parte decree—If a decision on the 
merits—Suomussion to jurisdiction. 

The plaintiff filed a suit in Tanjore on a foreign judgment 
he had obtained against the defendant in Colombo, That was 
a decree ina Summary Chapter suit. The defendant who, was 
trading at Colombo: had given qa general power of attorney,- 
with power to-appoint snb-agents and .in,pursuance thereof the 
agent had appointed a sub-agent to-act during his ahsence, The. 
summons in the Colombo suit had, been_served on the sub-agent 
and an exparte decree passed, In the suit brought on the foreign 
judgment the-defendant contended that the summons had. not 
been duly served either on himself or his agent and also that an 
exparie decree in a summary-suit would not be a decision on the 
merits. Held, the question of sufficiency of service of summons 
was for the Colombo Court to decide and it could not be gone 
into in a suit brought on that judgment. (1899) 1 Ch. 784 ; 
L. R. 6°Q, B. 139 followed. 

Held‘also, the granting ofa general power of attorney 
constituted submission to jurisdiction. 37 Mad. 163 followed ; 
40 Mad. 112 distu ; also, a finding given chat is a decision 
on the merits when evidence is gone into, 

B, Sitarama Rao and K, Sundara Rao for appellaat. 

T. L, Venkatarama Aiyar for réspondent. 

T: S. V: 
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Philips and Madhavan | 
_ Natr,. JJ... S. A. No. 947 of 1921. 
17th. April 1924, 
; Morlgage—Redemption—Co-sharers—Rssht of —Safeguard- 
ing-rights of other sharers, 

One of-several co-sharers of the equity of redemption can 
maintain a suit toredeem the whole mortgage, provided the 
Interests of the other co-sharers inethe mortgage are safeguarded 
48 Cal. 22 (P. C.) followed ; 22 Mad. 209 ; 38 Mad; 310 refer- 
red to. eee 

K. V. Madhavan Nair for Govinda Marar for appellants,, 

C. V. Anantakrishna Aiyar for respondent. 

T. S. V. 





Philips, J. 
S. A. 1446 of 1921. 


22nd April, 1924, 
Evidence Act S. 90— Old documents— Presumpiton of 
genuineness—Period of 30 years—Time how calculated. 


The period of thirty years mentioned in S. 90 Evidence 
Act Should be calculated not at the time when the document is 
tendered in evidence but at the time when its genuineness is 
being considered by the court, 
9C. L. R. 135; 4 Lah. 233; 42 I. C. 20. folled. 
X. Rajagopala Aiyangar, for appt. 
g, Varadachari and T. V. Ramanatha diyar, for respt, 
T.S. Vi 


Wallace, J. A 
l ! C. R. P. 920 of 1922, 


22nd April, 1924. 

Madras Local Boards Act (XIV of 1920) S. 79—Lease for 
tapping trees—Darmila istain— Liability to pay land cesss 

A person who took a lease for tapping date trees in a 
darmilla inam in a zemindari has no interest in the land on 
which the trees are grown and is not liable to pay half the land 
cess °paid by the intermediate landholder to the superior 
landlord. 12 Mad. 203 and the case of tree pattas in ryobtrass 
tracts distinguished. 

B. Saltyanarayana for petr. 

P, Somasundaram and P, Satyanarayana, for respt. 

Ty, 5. V, 
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. Wallace, Ji 


22nd April, 1924, 

C. P. Code, Ss. 21, 24—Objection to place of suing—lI%sue 

raissd—Transfer suo motu by District Judge—Application for 
ré-transfer. 

Ina suit filed in Court A, objection was raised to the 
forum of suit on the ground none of the suit properties lay 
within its jurisdiction. An issue was raised on the question of 
jurisdiction, but the District Judge subsequently transferred the 
case suo motu to court B. An application for re-transfer to 
court A was put in on the ground that the order of the District 
Judge was without jurisdiction inasmuch as the objection 
regarding forum of suit had not been decided. Held (1) as the 
objection was only to the place of suing under S. 21, it was not 
a case of inherent want of jurisdiction; and (2) it was open to a 
defendant who raised the objectiontoadmit the facts which 
give jurisdiction even before the High Court. 


C. M. P. No. 378 of 1924, 


G. Lakshmanna and K. Kameswara Rao for Petitioners. 


A. Krishnaswami Atyar and P., Satyanarayana Rao for 
Respondents. 


Wallace, J. 
| C., M. S. A, No. 105 of 1922. 
22nd April, 1924, 
C. P. Code O. 21, R. 2 and O. 32, R. 6—Decree in favour of 
a major and two minor  brothers—Satisfaction enterea— No 
sanction of Court—Subsequent application for executton—lf matn- 
tainable—Payment to one of several joint decree holders—E feci. 


A decree was passed in favour of three brothers, one of 
whom alone was a major and who acted as the guardian of his 
minor brothers. The major received the money due and 
entered satisfaction. Subsequently all the brothers applied 
again to execute the decree. Held (1) the, question of satisfac- 
tion could be gone into under O, 21, R.2as it had been 
certified to court ; (2) two of the decree-holders being mmors, 
sanction of court was necessary under O. 32 R. 6 for receipt 
of money and hence satisfaction could not be recorded. 36 
Mad. 295 (P. C.) folld ; and (3) in the case of a joint decree 
there can be no partial satisfaction out of court by payment to 
some only of the decree holders. 31 M. L. J. 93; (1918) M. W. 
N. 507 ; 25 Mad. 431 followed. 

NRC 
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o 
V, N, Venkatavaradachariar and d. Srirangacharmar for 
Appellant. ' 
K. Bashyam Atyangar and N. Kunchitapadam for Res- 
pondent. 
Tv 





S. A. No. 1387 of 1921 and No, 79 


Madhavan Nair, J. 
of 1922. 


23rd April, 1924. 


Hindu Law—Family arrangemeni—Parlihon suit—Agree- 
menl to adopt—Division of properties—Validtty— Public policy. 


In a suit for partition and recovery of possession, the 
parties entered into a compromise under which the defendant 
was to adopt the son of the plaintiff in two months in which 
event the defendant and his adopted son were to enjoy abso- 
lutely the family property and in default plaintif was to be 
entitled to a moiety of the property. A decree was passed in 
terms thereof and thereafter the defendant sued to set aside the 
compromise decree as being void on the ground the condition 
as to adoption was opposed to Hindu Law and public policy 
and that the result contemplated on failure to make the adop- 
tion was in the nature of a penalty. 


Held the provisions about adoption in the decree were 
legal and valid and were in the nature of a family arrangement 
and the forfeiture clause in ıt was not penal. 

A. Krishnaswami Atyar, P, Somasundaram and K. Venkal- 
ramaraju for Appellants. 


S. Varadachariar and V. Suryanarayana for Respondents. 
T. S, Vi 


[F. B.] 


The Chief Justice, Raipe- 
samt and Wallace, JJ. A. S. No. 7 of 1921. 
24th April, 1924, 
Madras Estates Land Act, S. 153—Lease for less than 5 years 
—Holding over—Sutt in ejectment—Forum—Civil Court Jur isdic- 
iton. 


A ryot who held over after the expiry of a lease for less 
than five years after the Estates Land Act came into force has 
sued in eyectment in a Civil Court. Held S.: 153 was exhaustive 
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as to the grounds on which such a suit could be based but not 
as to the form. A civil court has jurisdiction to entertain the 
suit. 33 M. L. J. 757 and the view of Oldfield, J. in 29 M. L, J, 
184 dissented from ; the view of Spencer, J. in 26 M. L J. 285 
followed. 


A, Krishnaswami Aiyar and A. N. Krishna Atyangar for 
Appellant. è y 


V. C. Gopalaratnam for V. V, Srinivasa Atyangar for Res- 
pondents, 


T. S. V. 


LF, B.] 


Spencer, Krishnan and 


Ramesam, JJ. Crl. Appeal No. 1045 of 1923. 
24ih April, 1924. 


Penal Code, Ss. 149 and 325—Charge under—Conviction 
under S. 326 alone, tf tllegal—Prejudice—E ffect. 

Where the accused are charged with offences under Ss. 149 
and 326, Penal Code, but are convicted only under S. 326, the 
conviction is not illegal. If the accused shows prejudice, the 
conviction can be set aside. 9 All. 645 folld ; Calcutta deci- 
sions dissented from, on the ground they contain no reference 
to S. 535, Cr. P. Code. 

V. L. Ethira; and T, K. Nambisan for Appellants. 

The Public Prosecutor (J. C. Adam) for the Crown. 

IS V, 


Cr]. Rev. Case Nos. 206 and 207 of 
24th April 1924. 1724, 


Criminal Rules of Practice (Madras) R. 141—Applicabiltty 
—High Court—Advocate—Memorandum of appearance—Crenis- 
nal revision case. 


Venkatasubba Rao, J. | 


R. 141 of the Madras Criminal Rules of Practice applies to 
the High Court also, and where an advocate files a Criminal 
Revision case in the High Court, he is bound to file a memo- 
randum of appearance and pay thereon the fee prescribed under 
the Court Fees Act. 
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The Government Pleader (C. V. Anantakrishna _ Atyar) for 
the Crown. 
FS Vaz on behalf of the Bar Association. 
T. S. V, 





Odgers, J. è 
C. R. P. No. 876 of 1922, 
24th April, 1924, 


Guardians and Wards Act, S.43 (1)—Order concerning 
property—Court ifcan pass orders against stranger—De facto 
guardian, 

Under S. 43 (1) of the Guardians and Wards Act, the Dis- 
trict Court has no jurisdiction to pass any orders on the appli- 
cation of a person interested in the minor against any person 
other than the Court guardian or the minor. The fact that the 
minor was in the custody of a certain person before the Court 
appointed a guardian does not entitle the court to pass an order 
against him under S. 43 (1). 36 M, L. J. 189 distinguished ; 
10 M. L. T. 483 followed. 

d. Vasudeva Menon for Petitioner. e 

V. Narasimha Aiyangar for Respondents. 

T.S. V. 


Devadoss, J. 
C. R. P. No. 221 of 1922. 
25th April, 1924. 
C. P, Code, O. 5, R. 19—A fixture by nolice—Date of return 
unceriain—Decree ex parte—If can be set aside. 


An ex parle decree was sought to be set aside on the ground 
the defendant was not duly served. It was proved that there 
was affixture by the process server to the outer door of the de- 
tendants’ house on two occasions when the latter was tempo- 
rarily absent from his residence and his officials could not Say 
when he would return. Held the service was sufficient and the 
decree could not be set aside on that ground. 21 Mad, 324 
followed ; 43 Cal. 449 (F. B.) distinguished. 


V. Ramadoss for Petitioner. 
V. Suryanarayana for Respondents. 
T. S. V. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :_.SIR WALTER SALIS SCHWABE, K. C. Chief 
Justice AND MR. JUSTICE KRISHNAN. 


The Official Assignee of Madras Appellant* (Plaintif). 


V. 
N. Subramania Aiyar and others Respondents (Defen- 
a dants). 


Indian Limitation’ Act, S. 19—Acknowledgmeni of liability—Suit on a mort- 
guge—Admission of the execytion of the mortgage—Non-denial in the written 
statement by the legal representative of the nortgagor of the subsistence of the 
debt, whether amounts to an acknowledgment of liabiltty—Civil Procedure Code, 
0.8, R. § | 


Where in a suit on a mortgage the plaint alleged the execution of the 
mortgage and alleged further that there was due in respect of the mortgage at 
that date a sum which was the principal amount and arrears of interest, and 
in the written statement the legal representative of the mortgagor, in that capa- 
city, admitted the mortgage in terms and dealt with the plaint, paragraph hy 
paragraph, but did not deny the subsistence of the debt at the date of the written 
statement there would be an acknowledgment of liability under the mortgage w 
the written statement within the meaning of S. 19 of the Indian Limitation Act. 


A mere statement that a debt existe, at one time without anything further 
would not be sufficient as an acknowledgment of liability but if from the cir- 
cumstances it could be inferred that the intention of the person making the 
statement was to convey the impression that the debt was still subsisting, the 
Court would be justified in holding that it was an acknowledgment of a subsist- 
ing liability within the meaning of S. 19 of the Limitation Acct. : 


Kandaswami Reddi v. Suppammal, I L R 45 Mad. 443 : 42 ML J 268 foll. 


Per the Chief Justice — For the purpose of preventing the running of the 
statute of limitation, it would be enough, if there was such a passing over of a 
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certain allegation in silence in the written statement signed by the = which 
in law amounts to an admission. 

On appeal from the Judgment of the Hon’ble Mr. Tai 
Coutts-Trotter, dated 17th January, 1921 in O. S. No. 615 of 
1918 passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court. 

O. T. Govindan Nambtiar instructed by Short Bewes and 
Co. for appellant. 

C. V Ananthakrishna Aiyar for 1st respondent. 

M. P. Soundararaja Atyar for 4th respondent. 

The Court delivered the following 

JUDGMENTS :_The Chief Justice :__This is an appeal 
from a judgment of Coutts- I rotter, J. on what is undoubtedly 
a difficult point under the Limitation Act. The case has been 
very clearly argued before us by Mr. O. T. Govindan Nambr- 
yar for the appellant and Mr. Anantakrishna Aiyar for the 
respondent. The facts appear clearly from the judgment of 
the Court below and it is sufficient to state them shortly for the 
purpose of this judgment. 

The Official Assignee is suing here as the representative 
of the estate of an insolvent, one K. R. Narayana Aiyar, who 
is since deceased. He was a mortgagee having obtained a 
mortgage in October 1894 from one Narayani Ammal for 
Rs. 1,000. She was a dancing girl. She died in August 
1900 and she made the mortgagee the executor of her will. 
In that will she referred to the debt due to him, and, in apply- 
ing for probate, he stated the amount of the mortgage encum- 
brance due by the deceased lady at Rs. 1,620. In November 
1912 a suit was brought by one T. S. Kothandarama Chetti 
against, among others, the mortgagee. He claimed to be en- 
titled to the mortgagee’s interest in that mortgage having as 
he alleged purchased that interest at Court auction and he sued 
the mortgagee in his capacity of executor for the mortgagor, 
he being as such in possession of the mortgaged property, and 
in February 1913, he (the mortgagee) put in a written state- 
ment defending that suit. The Official Assignee, who is re- 
presenting the estate of the mortgagee, has now found it bene- 
ficial to the estate to claim on that mortgage and he is met by a 
plea of limitation. According to the law of this country it 1s 
necessary for him in bringing this suit to show that his claim 
is not barred by limitation, and in order to do so he relies on 
two acknowledgments of liability by Narayana Aiyar on behalf 
of the mortgagor. The first acknowledgment relied upon is 
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contained in the afhdavit by the mortgagee made by him in his 
capacity as*executor under the will in claiming probate. He 
sets out in that afhdavit a mortgage debt of Rs. 1,620. Iam 
quite satished that the mortgage debt referred to there was the 
mortgage debt to himself as mortgagee. l have no doubt 
that that is a matter which can be proved by reason of the 
wording of explanation (1) to S. 19 of the Limitation Act. I 
am quite satisfied that strict proof of thé fact was 
dispensed with in the Court below because the defen- 
cants would have been totally unable to suggest that there was 
any other encumbrance which he could have been referring to. 
Jn my judgment that admission is an admission which keeps the 
debt alive down to that date. 

The second alleged admission ts contained in the written 
statement of February 1913, and the learned trial Judge has 
held that that is not an admission sufhcient for the purposes of 
S. 19 of the Act. I do not agree with him. An admission 
to prevent the running of time under the Limitation Act need 
not be in the full sense of the word an admission of the exis- 
tence of liability at the date of the admission, if the proper 
inference to be drawn from the admission which is made is 
that it was intended to represent the debt as then subsisting. 
The law on the point is stated by the Privy Council in Maniram 
Seth v. Seth Rupchand (1), where there was a statement of 
what was held to amount to an admission of a debt at a time 
antecedent to the date of the statement, that is to say, the 
statement relied upon referred to the debt as having existed at 
a previous date. It was held under the circumstances of the 
case that, as the statement did not, as it would naturally if it 
had been a fact, do, go on to say that the position has altered 
since, it must be taken that the natural presumption was that 
the debt still continued down to the date of the statement, and 
that was held under those circumstances to be enough. That 
case has been discussed in subsequent cases by Miller, J. in 
Ranganayakalu Atya v. Subbayyan (2), by the Division Bench 
of this Court, (Napier and Odgers, JJ. ) in Subbarama Iyer v. 
Veerabadra Pillai (3) and finally in the recent case, in 
Kandaswami Reddi v. Suppammal(4) by Ayling and Venkata- 
subba Rao, JJ. I think that the statement of the law as made 
by Ayling, J., and concurred in by Venkatasubba Rao, J., in the 
~~ I. (1906) I L R 33 C 1047 particularly at page 1059 : 16 M L J 300. 

2. (1909) 5M LT 71. 3. (1921) ILR 45 M 443 : 42 ML J 268. 
4. (1921) 41 M L J 217. 
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latter case is certa? iy correct. My only doubt is whether ıt 
goes far enough, bac in that case, he in effect states Mis interpre- 
tation of the Privy Council judgment to be that you have got 
to look at all the facts at the time of the statement which.-1s 
claimed to be an admission and then say whether the proper in- 
ference to draw is that it was the intention to make an admis- 
sion of the then existence of the debt. Now in this case the 
plaint in answer to which the written statement relied upon was 
put in-alleged definitely the execution of the mortgage in Octo- 
ber-1894 and it further alleged that there was due in respect of 
the mortgage at that date a sum which was equal to the princt- 
pal amount and a very large arrear of interest. In the written 
statement the mortgagee, who was contesting the action in his 
capacity as executor of the mortgagor and in that capacity only, 
in terms admits the mortgage. He then deals with the plaint 
paragraph by paragraph, but, when he comes to paragraph 19 
in the plaint which was in these terms’: “ [here will be now 
due for principal and interest in respect of the said mortgage a 
sum of Rs. 2,629-4-0,”’ he passes it over in silence. ‘He does 
not suggest in any part of his written statement that the amount 
was no longer due, that the mortgage had been discharged in 
any way or the debt repaid. Under the rules applicable to 
pleadings in this Court, viz., R. 5, O. VIII of the Civil Proce- 
dure Code of 1908, every allegation of fact in a plaint not de- 
nied specifically or by necessary implication or stated to be not 
«admitted in the pleading of the defendant shall be taken to-be 
admitted. he effect of that is that that written statement 
in law amounted to an express admission first of the existence of 
the mortgage debt ‘at. the date of that written statement and 
then that the amount due was Rs. 2,629-4-0. Itis argued that 
the admission must be express and it is: not sufficient for this 
purpose that it should be an admission which 
the law implies under the rules by reason -of 
the absence of any denial in the written statement. Speaking 
for myself I do not agree. I think that for the purpose of 
preventing the running of the statute of Limitation it would be 
quite enough, if there was such a passing over of a certain al- 
legation in-silence in a written statement signed by the party 
making the admission which in-law.amounted to an admission : 
because: he must be taken to know the law and therefore he 
would be making an admission at that time ; for the purpose of 
limitation an admission made to some other person is sufficient. 
But, if I am wrong about that, I am quite clear that applying 


PART I. | THE MADRAS LAW JOURNAL REPORTS. S 
a 

the test stated by Ayling, J., in the case referred to above, that 
one of the*circumstances to look at is to see what was- being 
pleaded and what was being denied in the defence, and it can 
hardly to my mind be open to doubt that the intention of the 
person who signed the written statement in February 1913 was 
to admit the continuance of the mortgage debt at the date of 
that document. That being so the case is taken out of the 
Statute of Limitation. In my judgment, the judgfnent appeal- 
ed against is wrong, and the plaintiff is entitled to succeed. 


| think the question remains as to how much he is entitled 
to succeed for and | think the amount that he would be entitled 
to take is proved here as the amount shown in the first of the 
admissions plus interest since that date. Asa result there will 
be the usual mortgage decree for the Official Assignee for 
Rs. 3,450 with costs here and in the Court below. Time for 
payment is six months. Interest will be at 9 per cent. till then 
and 6 per cent. thereafter. 


Krishnan, J. The decision of this appeal turns purely 
upon a question of law, namely one of limitation. ‘The suit is 
brought'to enforce a mortgage executed by one Narayani Am- 
mal, to whom the suit property originally belonged, mortgaging 
the property in 1894 in favour of one Narayana Iyer. In 1900 
Narayana [yer became insolvent and whatever rights he had 
under this mortgage passed to the Offcial Assignee. This 
suit is brought by the Official Assignee to enforce the mortgage 
by sale of the property as against the representatives of the 
original mortgagor Narayani Amma] and others. Prima facie, 
as the learned Judge remarks in his judgment, the suit will be 
barred, and to save it from the bar of limitation the Official As- 
signee relies upon two acknowledgments and what we have 
tc consider in this appeal is whether these acknowledgments are 
good acknowledgments or not under S. 19 of the Limitation 
Act to give fresh starting points for limitation to run. One 
is said to be contained in Ex. IV, a petition which Narayana 
Iyer, as the executor and trustee appointed under the will by 
Narayani Ammal, filed in 1903 for the probate of that will. 
In the schedule of assets and liabilities attached to that petition 
there is.an entry to the effect, “Item 3-Amount of mortgage 
encumbrances Rs. 1,620.” The other acknowledgment relied 
on is said to be contained in a written statement filed in 1913 by 
the same Narayana liyer in a suit brought in 1912 by one Ko- 
thandarama Chetti. The learned Judge who tried this case 
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has considered only the question whether the second of these 

acknowledgments is a good acknowledgment or not for as he 

came to the conclusion that it was not, the suit failed. I take 

therefore, that point for consideration first. 


Before dealing with the argument adduced regarding the 
question whether it is a good acknowledgment or not, I shall 
briefly stateeunder what circumstances this written statement 
came to be filed, as in construing a written statement it is neces- 
sary to refer to the plaint in answer to which it was filed, and 
for that purpose it is necessary that we should know how the 
plaint came to be filed. There was one Devaraja Mudali who 
had a money claım against Narayana lyer and he brought a suit 
in the Small Cause Court and obtained a decree against Nara- 
yana Aiyar the mortgagee. He then got the decree transfer- 
red to the City Civil Court and in execution of that decree, sold 
the right,title, and interest of Narayana lyer in the mortgage 
and purchased it himself. Subsequently he brought a suit, as 
mortgagee whose rights he claimed to have obtained by this 
auction purchase in the City Civil Court, to enforce the mort- 
gage against the mortgagor by sale of the property. This was 
in 1906. By that time Narayant Ammal was dead, she having 
died in 1900. In bringing the suit he made one Murugammal 
the legal representative of the said Narayani Ammal and con- 
ducted the suit. He obtained a decree in the City Civil Court 
which was confirmed in appeal, and in execution of that decree, 
this property was brought to sale by the Court. In that sale one 
Kothandarama Chetti became the purchaser in August 1911. 
He tried to obtain possession through Court but failed as he 
was obstructed by Narayana Iyer, and thereupon he brought 
the suit O. S. No. 425 of 1912 in November 1912 in which he 
claimed, first of all to recover possession of the property from 
the obstructor after removing the obstruction and secondly, if 
the Court found that he had not obtained a proper title to the 
property, he claimed that he had at least become the owner of 
the mortgage interest and therefore he should be given a decree 
for the mortgage amount which he stated to be Rs. 2,629 odd 
on that date, as against the estate. He also made certain 
other claims against certain other persons with which we are 
not now concerned. In that suit Narayana Iyer was one of the 
parties and the Official Assignee was also added as a party_— 
Narayana lyer was then representing the estate of Narayan 
Ammal as the executor and trustee under her will and the Offi- 
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cial Assignee was representing the mortgagee’s interest that 
passed to him by virtue of the Insolvency of Narayana Iyer. 
The written statement was filed in that suit by Narayana Iyer 
as mortgagor and itis Ex. VI in this case. It is contended for 
the plaintiff that there is a sufficient acknowledgment in that 
written statement of the liability of the estate for the mortgage 
debt. The clause relied upon as containing that acknowledg- 
ment is the first clause in the Written statement which runs thus 
“ This defendant admits that Narayanamma referred to in 
para. 3 of the plaint, was the owner of the plaint property and 
that she mortgaged the same in favour of this defendant on or 
about the 6th October 1894, as alleged in the said paragraph. ” 
it is contended for the other side that this is not a sufhctent 
acknowledgment to take the case out of the bar of limitation 
because it merely says that there was a mortgage in 1894 and 
that it makes no statement whatsoever admitting any existing 
liability to pay the mortgage debt. It is also contended that 
this statement should not be taken as having been made by Na- 
rayana Iyer as representing the estate of the mortgagor, at any 
rate that it is uncertain whether it was made by him in his ca- 
pacity as the representative of the mortgagor or in his own ca- 
pacity as mortgagee, and it is argued that this ts also one rea- 
son for refusing to accept the statement as a sufficient acknow- 
ledgment of the liability under S. 19 of the Limitation Act, un- 
der which the acknowledgement must be made by the debtor or 
on behalf of the debtor by a person duly authorised to make 
the same. These two arguments have been supported by the 
learned Judge who tried the case, but after hearing the argu- 
ments in appeal, I agree with the learned Chief Justice that 
there are not ‘sufhcient grounds for refusing to accept this state- 
ment in the written statement as constituting a proper acknow- 
ledgment under S. 19. 


As regards the objection, that it is not clear that this ac- 
knowledgment was made by Narayana [Iyer in his capacity as 
representing the mortgagor's interest and not in his own capa- 
city as mortgagee, it must be remembered that he was made a 
party in that suit mainly as representing the mortgagor’s inter- 
est, because the mortgagee’s interest had already passed to the 
Official Assignee. No doubt there are certain statements in 
the written statement wherein he does refer to his interest as 
mortgagee also ; nevertheless I think in the main he was in the 
sult as representing the estate of the mortgagor ; and I think 
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we are bound to give effect to any statements made by him ap- 
parently in his capacity as the mortgagor’s represehtative and 
not say that it is doubtful whether he made it in one capacity 
or other and reject it. Where it is clear from the context, that 
any. statement in the written statement is made by him in his ca- 
pacity as mortgagor, of course we must take it that it refers to 
his capacity as such and not to his capacity as mortgagée though 
the written statement as a whole*is a combined one. I have 
no doubt, therefore, that this argument fails, as I have’come to 
the conclusion that the statement in paragraph (1) of the writ- 
ten statement may very reasonably be attributed to him as being 
inade on behalf of the mortgagor of the estate which he was 
Lepresenting in that suit. 


As regards the second argument, which is a little more 
difhcult to deal with, there can be no doubt, as pointed out by 
the learned Chief Justice, that there is an implied admission 
if not an express admission in the written statement that the 
mortgage debt on the date of the written statement was stand- 
ing at the figure of Rs. 2,629 or thereabouts ; it was so ex- 
pressly claimed in the plaint against the estate. There is no 
denial whatever of that in the written statement, and that being 
so, it certainly can be inferred that the amount was admitted 
under O. 8, R. 5 of the Civil Procedure Code. I think the 
same inference may be drawn in this case also in construing the 
written statement for the purpose of seeing whether the acknow- 
ledgment in the first paragraph was that of a dead mortgage 
or of a mortgage that was then subsisting, and that we are 
justified in holding that he was there referring to a subsisting 
mortgage. The learned Judge has referred to certain other 
paragraphs in the written statement as showing the contrary, 
namely, paragraphs 6, 8 and 15, but they do not seem to me to 
refer to the subsisting character of the mortgage at all. All 
that is said in those paragraphs is that the plaintiff was not en- 
titled to claim anything under the mortgage because Kothanda- 
rama Chetti had not got a proper title as the person who was 
added as the legal representative in the suit by Devaraja Muda- 
liarehad never occupied that position at all. 

Our attention has been called to the case of Maniram 
Seth v. Seth Rupchand (1). In that case an acknowledgment 
was made by a person as the representative of a deceased per- 
son called Motiram, that Motiram had an open and current 


1. (1906) I L R 33 C 1047: 16 M L J 300, 
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account with the defendant at the time of his death. This 
was treateď as a sufficient acknowledgment of a subsisting lia- 
b:lity although the acknowledgment itself was made only about 
a year after he died. At page 1059 their Lordships say this 

“ [he acknowledgment, to which attention has been directed, 
is followed in the same paragraph by the following sentence 

“ The alleged indebtedness does not affect his (the respon- 
acnt’s)- right to apply for prebate.” Stress was laid by the 
Civil Judge upon the word ‘alleged.’ He was of opinion 
that the word ' had’ ir the sentence ' for the last five years he 
had open and current accounts with the deceased ’ and the word 
‘alleged’ were fatal to the validity of the acknowledgment. 
Their Lordships cannot share this opinion. ‘The first sentence 
shows that there were open accounts at the death of Motiram. 
lt nothing further is alleged the natural presumption is that 
they continued unsettled at the time the statement was made. 
The sentence which follows is perfectly consistent with this ad- 
mission. The meaning is ‘ even if there is a balance against 
the respondent that does not disqualify him from fulfilling the 
duties of an executor’ and it has been pointed out that what ts 
relied upon here is an acknowledgment subject to the condition 
that an adverse balance really exists, and the condition is ful- 
filled in fact.” In this paragraph the sentence occurs, " If 
nothing further is alleged, the natural presumption ts that they 
continued unsettled at the time the statement was made.” As 
at present advised I am not prepared to go so far as Miller, f. 
in thinking that their Lordships have laid down a general rule 
that, whenever a debt is said to have been incurred at an ante- 
rior date and no statement is made that it has been paid off, 
we must necessarily draw an inference that that debt is admit- 
ted to be still subsisting at the date of the acknowledgment. 
| am prepared to accept the interpretaion put by the ruling of 
this Court of Ayling and Venkatasubba Rao, JJ. in Kanda- 
swami Reddi v. Suppammal (4), where Ayling, J., who deli- 
vered the judgment in which Venkatasubba Rao, J. concurred, 
says : “ I can see no ground whatever for holding that their 
Lordships were considering anything but the circumstances of 
that case or intended to lay down any rule of legal inference. 
The presumption in that case was very strong.” hen he 
considers how the presumption arose from the facts of that 
case, and then his Lordship says, ‘‘ That is the meaning of the 
paragraph quoted taken as a whole. If the defendant had 
fe (1922) TL R45 M 44g: 42 ML J 268 

R__2 
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been in a position to say that the account had been settled be- 
tween the 6th October, 1898 and the 20th September, 1899, 
he would certainly have said so ; fer this would have been a 
much better answer to the plaintiff's objection. As he did not 
say so, the inference that the accounts still remained unsettlcd 
is natural and obvious.” It follows then that in each case 
we have to consider the circumstances in which the statement 
was made that there was a debt*and see whether it was really 
intended to convey an impression that that debt was subsisting 
ai the date of the statement or not and if we can from the 
circumstances infer that the intention of the person making the 
statement was to convey the impression that 
the debt was still subsisting we will be justified in holding 
that it is an acknowledgment of subsisting liability. I do not 
think that a mere statement that a debt existed at one time 
without anything further, as was the case in Second Appeal 
No. 52 of 1921 to which our attention has been drawn, a deci- 
sion to which I was a party. is sufficient to enable the Court 


to say that there is an acknowledgment of a subsisting liability 


even though the person who makes the statement does not go 
on to say that the liability has ceased. In that Second Appeal 
a man was being examined as a witness and he had to answer 
questions put to him. He had no opportunity of saying any- 
thing further than that he had executed a mortgage bond for 
a prior debt and he therefore said nothing ; and Spencer, J. 
and I held that there was no acknowledgment of a subsisting 
liability there. I adhere to that opinion. But in this case, 
as I have already pointed out, the circumstances are perfectly 
clear to show that, when Narayana Iyer made his statement in 
paragraph 1 of the written statement, he really meant to sav 
not only that there was a mortgage created in 1894 but also 
that that mortgage was subsisting on the date of the written 
statement. That being so, I think it complies with the re- 
quirements of law contained in S. 19 of the Limitation Act. 
One other case cited to us is Subbarama Atyar v. Veerabhadra 
Pillai (3). In that case and also in the case decided by 
Miller, J., there were circumstances from which the inference 
was drawn in those cases that the acknowledgments were of 
subsisting debts. 


I shall now deal with the other acknowledgment pleaded. 
In order to show that the acknowledgment in the written state- 





3. (1921) 41 M L J ary, 
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ment Is effective in saving limitation the plaintiff has to show 
that it was ‘made at a time when the mortgage debt was subsist- 
ing and for that purpose he has to rely on another acknowledg- 
ment because the second acknowledgment was made more than 
12 years from the date of the mortgage itself. The first ac- 
knowledgment is in Ex. IV. I have already stated its charac- 
ter, and there can be no doubt whatever that that acknowledg- 
ment refers to this mortgage debt. It is said by the learned 
Counsel for the Official Assignee before us that there was no 
other mortgage encumbrance which Narayani Ammal had 
created on any part of her property ; and the amount of the 
mortgage encumbrance mentioned in Ex. IV is certainly over 
the amount of the suit mortgage and probably represents the 
amount then due, of principal Rs. 1,000 and interest thereon ; 
possibly some interest had been paid off. Had the other side 
objected to our identifying this mortgage encumbrance as the 
plaint mortage one it would have been necessary to allow the 
plaintiff to adduce evidence to prove the identity of the two as 
he could be allowed to do under S. 19, explanation 1 of the 
Limitation Act ; but apparently the point was not pressed iri 
the lower Court and therefore | agree with the learned Chief 
Justice that it is not necessary to send the case down to have 
the matter cleared up. 


In the view | take the plaintiffs suit must be held to be 
in time, and there being no other defence of any importance 
or value in the case and as the parties are not in dispute with 
regard to the amount of the mortgage, | agree with the learned 
Chief Justice that we should give a mortgage decree for the 
amount due with costs in both Courts. 


C. A. S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


8 
PRESENT :__MR. JUSTICE ODGERS AND MR. JUSTICE 
FIUGHES. 


Sri Rajah Dantuluri Devi Prasada 
Satyanarayana -Veerabhadra Venkata 


Lakshmikantaraju Garu Appellant* (Plaintif). 
0 q). ó 
Sri Rajah Dantuluri Peda Venkata Jagannatha 
Raju Garu and others Respondents (Defendants). 


Civil Procedure Code, O. 32, R. 4 (4)—A ppotntment of a Court guardian— 
athe: unwilling to act—Extstence of other guardians, not known to the plaintiff 
— Decree, whether bad for non-representation of the minor—Mortgage—lItem of 
property within registration district, not belonging to the mortgagor—Whether 
mortgage not properly registered—Fraud on the registration law. 


Where a Clerk of the Court is appointed as a Court guardian of a minor 
defendant after his father’s expression of unwillingness to act as guardian, on an 
affidavit to the effect that there were no other principal guardians for the minor 
defendant, a decree obtained against the minor is not bad on the ground of his 


_non-representation, if it is not shown that the plaintiff procured the appointment 


of the Court guardian being aware of the existence of other proper guardians 
on a false afhdavit or by reason of collusion between the Court Clerk and the 
plaintiff. 

The fact that the item of property within the jurisdiction of a registration 
district where a document of a mortgage was registered did not belong to the 
mortgagor would not invalidate the registration of the mortgage as a fraud on 
the registration law, unless it is shown that the mortgagor and, the mortgagee 
colluded to insert the item in the mortgage deed with the knowledge that the 
mortgagor had no title to it. 

Second appeal against the decree of the District Court of 
CGodavery in A. S. No. 1 of 1918, preferred against the decree 
of the Court of the Temporary Subordinate Judge of Rajah- 
mundry in O. S. No. 11 of 1916. 


S. Srinivasa Atyangar, C.V Ananthakrishna Aiyar, V 
Narasimhachartar and K. Venkatarazu for appellant. 

A. Krishtaswamt Atyar and K. Ramamurthi for sth res- 
pondent. 

T Ramachandra Rao for 7th and roth respondents. 

The Court delivered the following 


JUDGMENTS :— Odgers, J. :__This is a suit arising out of 
a mortgage effected on the 15th April 1896 on the Gundepalli 
Estate. The suit on the mortgage itself was numbered as O. 
S. No. 25 of 1910, and will be referred to in this judgment by 
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that designation. We are also concerned with a later mort- 
gage but an earlier suit (O. S. No. 21 of 1910) relating to the 
same property. The plaintiff in this suit and the defendants 1, 
2 and 3 belong to the same family 1. e., the family originally 
owning the Gundepalli estate. sth defendant is the decree- 
holder both in O. S. No. 25 of 1910 and O. S. 21 of 1910. 
6th defendant is alleged to be the stranger auction-purchaser of 
the mortgayed property iO. S. No. 25 of 1910. So, as 
matters stand at present, as to 25 of 1910, 6th defendant is the 
purchaser from the decree-holder, 5th defendant ; in O. S. No. 
zt of 1910 sth defendant has obtained a decree but the pro- 
perties remained unsold. The suit from which this appeal 
arises is O. S. No. 11 of 1916 in the Temporary Subordinate 
Judge's Court of Rajahmundry in which the plaintiff, the son 
of the 1st defendant, claims a declaration that the auction sale 
of the Gundepalli estate in O. S. No. 25 of igio and 
all execution proceedings relating thereto are null and void as 
against him and also to declare the decrees in O. S. Nos. 21 of 
1910 and 24 of 1910 (we are not concerned in this appeal with 
the latter) are not valid and binding against him and his share. 
As originally framed the suit was based for the most part on 
immoral consideration for the mortgages. This was found 


against in both the lower courts and has now been given up be- 
fore us. 


Three points are urged in Second Appeal 


(1.) That the plaintiff who was a minor in I910 was 
not properly represented in O. S. No. 25 of 1910 


(2.) That the guardian ad litem was guilty of negligence 
in that the following valid defences were not set 
up on behalf of the minor 


(a) That the mortgage was not valid as not having 
been legally registered ; 


(b) That the Court had no jurisdiction under the cır- 
cumstances to pass the mortgage decree ; 


(3.) That an amendment should have been allowed to 
repudiate the 6th defendant’s plea that he is a 
bona fide purchaser for value without notice. 


(1) The point of representation in O. S. No. 25 of 
1910 The plaintiff who was in that suit the 3rd defendant 
was at first sued along with his father and guardian the rst de- 
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fendant. The father was apparently unwilling to act, and the 
Court clerk C. Gopala Rao, was appointed guardian’on the 21st 
l‘ebruary 1911. He was appointed on an afhdavit sworn by 
one Sangavarapu Venkataratnam who said he had been conduct- 
ing the suits and all other affairs of the plaintiff as his “Tane- 
dar” or Manager “I believe there are no other principal 
guardians for the said minor defendant.” It is, therefore, neces- 
sary that the appeal Clerk of thts Court, Mr. C. Gopala Rao 
should be appointed guardian of the said minor 3rd defendant. 
The appeal Clerk was appointed as stated. The guardian on 
30_11__1g911 filed a Memorandum asking that it should be 
recorded that he had no instructions whatever on behalf of the 
minor 3rd defendant. However, on the 25th November 1911 
the guardian put the plaintiff to proof of the claim.- The 
Vakils for defendants 1, 2 and 4 said that they had no instruct- 
tions. sth defendant was absent and the result was a decree 
for plaintiff for Rs. 82,000 odd with costs. Itis contended on 
this state of things that the afhdavit of Venkataratnam was 
clearly false as the minor was living with his uncle 
at the time and also had a mother alive. Reliance 
is placed on the deposition of D. W. 2 inthe suit. His 
name is Kapilavaya Padmanabha Swami. He says he 
was managing sth defendant's affairs, that he had known the 
uncle of the minor for some time and the father of the minor 
for 25 years and knew the existence of the plaintiffs mother. 
The point to be borne in mind is that this witness, D. W. 2 is 
a different person from the Tanedar who swore the afhdavit 
that no other principal guardian was available. In the guar- 
dian’s evidence as D. W. 2 in the O. S. he states that the father 
refused to be guardian and did not appear in response to notice. 
He did not try to get any information from anybody else, but 
sent a notice to the father, but it was not served. He did not 
apply for copies of the documents, etc., as he was not put in 
funds by anybody. Itis pointed out that under R. 118 of the 
Civil Rules of Practice, the Court might have ordered the 
plaintiff to provide funds for the guardian to carry on the de- 
fence of the minor. This however was not done. Reliance 
is placed on Ramanunnt Kurup v. Raman 
Somayajipad (1) where the afhdavit filed stated that besides 
the second defendant the plaintif had no next of kin. ‘The 
statement was false as there was at least one person known to 
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the Ist defendant and his brother who was the plaintiff's next 
of kin. Yet this information was suppressed. I find it ex- 
tremely difhcult to say that because P. W. 2 knew the mother 
and the uncle of the present plaintiff it must be held that the 
plaintiff in O. S. No. 25 of 1910 and his Tanedar who swore 
the afhdavit must have had the same knowledge. It is nowhere 


alleged that either of these persons had such knowledge, and. 


| am quite unable to see how under these circumstances it can 
be said to have been proved that the afhdavit of Venkataratnam 
must have been false to his knowledge. It may here be point- 
ed out that it is not as if the appointment of a Court guardian 
was prima facie illegal. Order 32, R. 4 (4) authorises the 
Court to appoint any of its officers as guardian where there is 
no other person fit and willing to act as guardian for the suit. 
Neither the mother nor the uncle came forward on behalf of 
the minor and itis tomy mind impossible to say that 
cither the plaintiff in O. S. 25 of 1910 or the Court had reason 
to believe that there was any other person fit and willing to act. 
In Nachtappa Chetty v. Chinntah Amabalam (2), Mr. Justice 
Srinivasa Aiyangar sitting alone, laid down that in the case of 
a contemplated appointment of a Court guardian notice must 
always go to the natural guardian (as it did in this case accord- 
ing to P. W .2) or the person with whom he lives. It is not 
brought to our notice that the Court guardian knew that the 
minor was in 1910 living with his uncle. Another case relied 
on is Bhagwan Dayal v. Param Sukh Das (3), which to my 
mind is a much stronger case than this because the uncle who 
was originally named as a guardian ad litem in refusing to act 
said that the minors lived with their mother. No notice was 
served upon the mother and a Court guardian was appointed. 
The judgment seems to have relied largely on the fact that 
there was a decree without notice to the minors. ‘his, as 
pointed out is not now necessary. [See Ramaswamt1 Chetti v. 
Doraiswami (4) |. As pointed out there, the absence of notice 
te the father of the appointment of the Head Clerk was only 
an irregularity which would not affect the.validity of the pro- 
ceedings in the absence of fraud or gross negligence on the part 
of the person appointed. (See page 302). ‘The case tited 
in Rashid-un-nissa v. Muhammad Ismail Khan (5) was a case 
where minors were held not to have been represented at all, 








2. (1916) 4 L W 362. 3. (1915) IL R 37 A 179. 
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one being represented by a married woman, which was illegal 
ard the othe: being represented by a person whose mterest was 
inanifestly adverse to that of the minor. In Maruthamaiat v. 
Palani (6), the plaintiff asked that the father should be ap- 
pointed guardian ad litem. He refused. The Head Clerk 
was thereupon appointed. The fraud charged was that the 
plaintiff knew very well that the minor was living with his 
mother under the protection of kis maternal grandfather and 
the latter ought to have been appointed guardian. The learn- 
ed Judges held that the statement in the afhdavit amounted to 
no more than that in the view of the deponent there was no fit 
and proper person to be appointed. They point out that the 
Court may have been under the duty of making further enquiry 
before acting on the afhdavit, but that the appointment was the 
result of a judicial order based on evidence which the Court 
considered sufficient. It was not alleged that there was any 
collusion between the Head Clerk and the plaintiff in pursuance 
of which the latter applied for the appointment of that ofhcer 
as guardian. Nor is there any proof of any such collusion 
here. In Ramaswami Chetti v. Perumal (4), the case already 
referred to, it was held that the plaintiff was not bound to make 
exhaustive enquiries. The learned Judges say at page 301 
“ Putting a reasonable construction on the rule we are not pre- 
pared to say that the plaintiff in this case failed in his duty, 
especially as there 1s nothing (so far as we have been shown) 
regarding the uncle of the minors, his residence, the plaintiff s 
knowledge of his existence, his interest in the minors’ affairs or 
what is more important regarding any subsequent attempt by 
him to protect their interest.” In Waltan v. Banke Behari 
Pershad Singh (7), their Lordships held that although there 
was no formal order appointing a guardian-ad litem and no 
notice to the mother who was so appointed or to an adult male 
member of their family, these facts were nothing but irregula- 
rities which did not affect the validity of the proceedings. On 
this state of the authorities | am of opinion that the appellant 
has not succeeded tm making out a case of non-representation 
in Suit No. 25 of 1910. Assuming that the same state of 
things prevailed in Suit No. 21 of 1910, as to which I am nor 
quite certain for reasons to be stated later on, the same argu- 
ment applies there also. 


I aa i 
SF A SC 
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Point 2 :—The case relied on with regard to the negli- 
vence of the guardian generally in this case 1s Punnayyah v. 
Firanna (8), where it was held that it was gross negligence not 
tc defend the suit if there was a valid defence available. In 
that case the mortgage was by a guardian of the immoveable 
property of a minor for the purpose of lending money to an- 
other for carrying on a trade not ancestral on behalf of the 
minor. It was held re the’ guardian ad litem ought to have 
resisted the suit brought on the transaction on the ground that 
it was not for the minor’s bencht. Ought the guardian ad 
ltem to have set up either of the suggested defences in this 
case ; and could he have hoped to succeed if he had done so ? 
To consider the point of registration first 

The mortgage, Ex. IX, comprises the whole of the estate 
or Gundepalli in the sub-district of Yernagudem, Yernagudem 
Talug, Godavari District to which is added one acre of wet land 
cn the eastern side in Jiroyiti No. 458 in the village of Katreni- 
kena in the Sub-district of Mummudivarem, Godavari District. 
The mortgage was registered in the Sub-District of Mummidi- 
varam in which the one acre was situated. It is alleged that 
this latter was included in the mortgage for the very purpose ot 
its being registrable in this Sub-Registry and this is very likely 
the fact. It turns out that the mortgagor though he owns 
something like 300 acres in Katrenikona does not own No. 458 
and never did. It is therefore said that the whole mortgage 
is invalid as the mortgagor had no title to this Mummidivaram 
one acre of land. The allegation contained in para. 12 of the 
plaint is that the mortgagor had no interest in the said one acre, 
which was known to all the parties to the mortgage at the 
time of the registration to which the defendants 6 to 10 reply 
in paragraph 13 of their written statement that the one acre 
belongs to the mortgagors and that it was intended to be mort- 
gaged and was not illegally included. For this part of the 
casc, the appellant relies on Harendra Lal Roy v. Haridas! 
Debi (9). That was a well known case of an attempt to 
mortgage a property absolutely non- existent, there being no 
such house as 25, Guru Das Street. Their Lordships held 
that “ that parcel was in fact a fictitious entry and represented 
no property that the mortgagor possessed or intended to mort- 
page, or that the mortgagee intended to form part of his secu- 


rity.” In this case the evidence is that the mortgagor himselt 
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verbally mentioned this one acre when the mortgage daed was 
being drawn up and that as a matter'of fact it is a mistake for 
548 which admittedly belongs to the family of the defendants 1 
and 2 in Suit No. 25 of 1910. The cases on this subject show 
that in order to nullify a registration on this ground the parties 
must have colluded. If the cases support this view as | shall 
show presently, it must be said that there is no evidence what- 
ever to show that the mortgaget knew that the mortgagor 
possessed no such land as No. 458. Pahladi Lalv. Musammat 
Laraiti (10) lays down, following the Privy Council case in 
Harendra Lal Roy v. Haridasi Debi (9) “Itis really a 
question of fact whether the parties have intentionally by a 
wiutual collusive arrangement inserted in the deed property 
which either does not in fact exist or which while in existence 
is not intended by either of the parties to the suit to be a part 
of the security. ” A Bench of the Patna High Court in Ramed: 
v. Chunder Bali Bibi (11), have come to a similar conclusion 

“Tf there is no collusion, the circumstances are not sufficient 
to invalidate registration.” In a recent case in Biswanatha 
Prasad v. Chandra Narayan Chowdhury (12), the defendant 
asserted that the statement in the bond that it comprised a cer- 
tain share in property was to the knowledge of both parties, a 
mere fiction introduced for the purpose of getting registration 
in the Mozufferpore District. There it was held that “ none 
of the parties ever intended that the share should vest in Udit, 
or pass by the mortgage from him to the mortgagee. This 
case differs toto coelo from the case suggested in argument 
of a mere failure to make a good title to property dealt with 
by the instrument, and which both parties had intended should 
form part of the security.” It appears to me that in the ab- 
sence of evidence of participation by the mortgagee either as 
regards the insertion of the ttem in the deed or of intention that 
the one acre should not form part of the security this point 
must be decided against the appellant. It was contended that 
the ground of mistake was not open to the defendant here as 
the only plea raised by the pleadings was with regard to title. 
It does not matter whether No. 458 was in fact a mistake for 
No. 548, since, as pointed out above, unless it can be proved 
that the mortgagee was a party to the fraud (putting it at the 
highest) it cannot affect the validity of the registration. It 


10 (1918) IL R 41 A 22. II. (1917) 44 I C 399. 
9. (1914) ILR 41 C 972:27 ML J 80 (P. C.) 
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is therefore clear that with regard to registration no valid de- 
. 8 ° . 

fence was open to the Court guardian which he could have set 
up in favour of the minos. 


(b) It was faintly argued that there was no jurisdiction 
in the Sub-Court to pass the decree or order for sale, as Ex. IX 
was not validly registered, and that the Court that had terri- 
torial jurisdiction over the Gundepalli Estate wag the Ellore 
Sub-Court and not the Godavari District Court. This can be 
shortly disposed of by reference to S. 21 of the Civil Procedure 
Code which shows that it is too late to take this objection in 
second Appeal. 


Point 3. When the appeal first came before the District 
Judge, Mr. Fernandez, that learned Judge remitted certain 
issues to the lower Court for findings and “ such other issues 
as the Court may deem it necessary to frame after hearing the 
parties again.” We are only concerned with the first, which 
was settled before the vacation, viz., “ Whether the 6th de- 
fendant is a stranger bona fide purchaser for value of the Gun- 
depalli Estate in execution of the decree in O. S. No. 25 of 
19106 on the file of this Court and such purchase of his is valid 
against the plaintiff in spite of any defects of the kind alleged 
attaching to the suit and execution proceedings which culmina- 
ted in that purchase ?” ‘The vacation then supervened and 
when the appeal came on for hearing again after the re-opening 
of the Court this issue was modified after hearing Counsel on 
both sides as follows :__"‘ In spite of any defects of the kind 
alleged in the plaint as attaching to the suit in which that decrec 
was passed.” ‘There is thus a distinct omission in the new 
issue as finally settled to be remitted to the lower Court of any 
defects attaching in execution proceedings. The appellant 
wishes us to revise that amended issue and restore the issue as 
criginally framed as he disires to be heard to say that it was 
only in execution proceedings when Ex. XX was produced 
(1. e. the sale certificate under O. 21, R. 94, C. P. C.) that he 
learnt that he was described therein as being still a minor and 
still represented by the Court guardian. The Sub-Court on 
the amended issue went into the various grounds which were 
alleged against the bona fides of the purchase of the 6th de- 
fendant and found that the 6th defendant was a stranger pur- 
chaser for value but that he was not a bona fide purchaser, in 
that he was either aware or presumed to have been aware that 
the plaintiff was a major at the auction though not by reason 
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of his knowledge of defects in the decree itself. As the learn- 
cd Judge, Mr. Thiyagaraja Aiyar, justly observes*” the lower 
Court was wrong in having gone intq this question as the lower 
Court after hearing both sides clearly intended to limit the 
enquiry to the defects of the kind alleged in the plaint and not 
tc extend it to an irregularity in the execution proceedings ot 
which there is absolutely no allegation in the plaint.” f entire- 
ly agree with his view. Mr. N. S. Narasimhachari who ar- 
cued this part of the appeal frankly admitted that what he was 
asking for was really an amendment of the plaint at this stage. 
In this view it is not necessary and in fact it ts impossible to 
come to any conclusion as to whether the plaintiff who became 
a major in 1913, the sale being in 1915, was not actually aware 
of what was going on. The matter was carefully gone into 
by Mr. Fernandez, and the question of defects in execution pro- 
ceedings was expressly eliminated by him after hearing both 
sides. Speaking for myself I am entirely opposed to reopen 
this question in Second Appeal by allowing the appellant to 
amend the plaint ina suit of 1916. I would therefore find the 
third point also against the appellant. 


I have assumed throughout, as stated above, that the suit 
21 of 1910 is governed by the same consideration as 25 of 
ioro. As Mr. A. Krishnaswami lyer for the sth respondent 
(sth defendant) points out with regard to the mortgage in- 
volved inthe former suit the question of the invalidity of the 
registration does not arise, so that no defence was available as 
to this. He contends that ‘according to the plaint only immo- 
ral debts incurred by the rst defendant is pleaded and this has 
pone. This ts not perfectly clear although I am disposed to 
think that the learned Vakil’s view is right. But if in 21 of 
1910 the question of representation is involved, then in my 
view it stands in exactly the same position as the question dealt 
with above with regard to 25 of 1910. 


In my view the Second Appeal fails and must be dismissed 
with costs, two sets (5th respondent one set and 7th and roth 
:cspondents one set). | 


> On the point of partition of the other properties not sub- 

ject to these alienations which was raised by Mr. Anantakrishna 

Iver alone, I agree with the order proposed by my learned 
brother. 

Hughes, J. :— The suit was for partition and incidentally 

for declaration of invalidity of the decrees in O. S. Nos. 25 o1 
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1910, 24 of 1910, and 21 of 1910, on the file of the District 
Court of Godavari. In this appeal we are not concerned with 
the decree in O. S. No. 240f 1910. 


In the plaint, it is not alleged that plaintitt was not proper- 
Jy represented in O. S. No. 21 of 1910 and it has been suggest- 
ed on behalf of the respondents that the reason is that the de- 
Fence as to defective registration was not available in that suit. 
However that may be, I am $atisfied that the plaiftiff was pro- 
perly represented in both the suits. The contention is that the 
Court guardian was appointed by reason of a false afhdavit 
and further that there was gross negligence on his part because 
he did not in O. S. No. 25 of 1910 set up the defence that the 
inortgage deed was invalid on account of defective registration. 
[ do not think it can be said that there was a false afhdavit. It 
was stated therein “ I believe there are no other principal guar- 
dians tor the same minor defendant.” Itis not clear what 
exactly is meant by “ principal guardians ” but very likely it 
means nothing more than “fit and proper guardians’ ‘The 
minor was living at the time with his uncle and there was also 
his mother. But the mother and uncle made no attempt to 
intervene at any time on the minor’s behalf and never showed 
any interest. here is no allegation of collusion between the 
plaintiff and the Court guardian. The facts of the case are 
similar to those in Maruthamalat v. Palani (4), where the pro- 
priety of the appointment of the Court officer as guardian-ad- 
ltem was upheld. The case in Ramanunni Kurup v. Raman 
Somayajtpad (5), (relied on by the appellant) was-a case in 
which there was a deliberate mis-statement of fact in the afhda- 
Vit. 


The plaintifl therefore was prope:ly represented in both 
suits O. S. Nos. 25 of 1910, and 21 of 1910. With regard 
to the suit O. S. No. 25 of 1910, it has to \ e considered whether 
there was a valid defence for the minor and the guardian was 
therefore guilty of gross negligence in not raising it. My 
learned brother has dealt with this point in full and I agree-with 
him. The finding of the District Judge is that there was no 
collusion between the mortgagee and the mortgagors and there 
was no intention on the part of thc mortgagee to include a land 
not belonging to the mortgagors. This being so, the registra- 
tion is not vitiated. This defence was not open to the minor 
and there was no negligence on the part of the Court guardian. 
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The decrees in question are binding on the plaintifs It is 
however contended that the plaintiff became a major while exe- 
cution proceedings were in progress but was still treated as a 
minor, and therefore the purchase by 6th defendant is invalid, 
This is a contention not raised in the plaint and cannot be enter- 
tained now. I should mention that this point was only raised by 
way of answer to the 6th defendant’s contention that he was 
any how a bona fide purchaser. *That question does not arise 
in view of our finding that the decrees are not liable to be set 
aside. | | 

I agree that so far as the main contentions of the appeal 
are concerned the appeal must be dismissed with costs. Ít is 
however contended that in any event decree for partition must 
Le passed with regard to properties that have not been alienat- 
ed. With regard to this I find that the Subordinate Judge in 
para. 30 of his judgment states “ no decree can be passed as the 
plaint has not been properly stamped, and there is no evidence 
to show what the stamp required is. It is not known which 
properties have been sold and what properties have not been 
sald. The plaintiff cannot get a decree. The suit is dismiss- 
ed.” In the ground of appeal to the District Court this point 
was taken ; but I cannot find that the District Judge has any- 
where dealt with it except that in the original judgment framing 
issues and calling for finding it is stated in para. 3 that the con- 
testing respondents did not press the objection that the Court 
fee paid was insufhcient ; and finally in para. 28 of the judg- 
ment of Mr. Thiyagaraja Iyer, it is stated that “ no other ques- 
tion was urged at the hearing of the appeal.” It is probable 
that he meant that no other question relating to the substantial 
contested matters was urged. In fact the prayer in the plaint 
for partition seems to have been lost sight of by everybody, 
There appears to be no contest so far as the partition of proper- 
tes not alienated is concerned ; and no objection has been raised 
before us. I would therefore send back the suit to the Origi- 
nal Court with instructions to take it on file again and after the 
enquiry to decide the’claim in para. 21 clause 3 of the plaint so 
far as it relates to the partition of properties other than those 
that have been alienated. The appeal as against the contesting 
respondents must be dismissed with costs. I agree with the 
order of my learned brother as to costs. 


C. A.S. Appeal dismissed. 
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PRIVY COUNCIL. 


PRESENT :—VIscouUNT HALDANE, Lord DUNEDIN, LORD 
ATKINSON, LORD SHAW, LORD PHILLIMORE, MR. AMEER ALI 
AND SIR LAWRENCE JENKINS. 


(On appeal from the High Court of Judicature at Alla- 
habad). 


Raja Bahadur Raja Brij Narain Rai Appellant*. 
VU. 
Mangla Prasad Rai and others Respondents. 


Hindu Law—Joint family—Father—Debts of—Son’s pious obligation in res- 
Acct of—Enforceability during fathers ltfetime—Mortgage of ancestral and joint 
property by father—Validity against son—Conditions—A ntecedent debt—M eaning 
Mortgage\to discharge prior mortgages not shown to be for necessity or for dis- 
charge of antecedent Gebi—Valtdity against son—Stare decisis—Principle of— 
Applicability—Plea uot taken in number of cases argued by eminent counsel— 
Inference from. 


(1) The managing co-parcener of a joint undivided estate cannot alienate 
or burden the estate qua manager except for purposes of necessity ; 


(2) If he is the father and the teversionaries are the sons, he may, by 
incurring debt, so long as it is not for an immoral purpose, lay the estate open 
to be taken in execution proceeding upon a decree for payment of that debt ; 


(3) If he purports to burden the estate by mortgage, then unless that 
mortgage is to discharge an antecedent debt, it would not bind more than his 
cwn interest ; 


(4) Antecedent debt means antecedent in fact as well as in time, that is to 
say, that the debt must be truly independent and not part of the transaction im- 
peached ; ‘ 


(s) There is no rule that this result is affected by the question whether the 
father, who contracted the debt or burdens the estate is alive or dead. 


The mortgagee under a mortgage of ancestral and joint property granted 
by a Hindu father, who was at that time the manager of the joint family consist- 
ing of himself and his two minor sons, sue/l upon the mortgage and obtained 
a decree ex parte against the father and the minor sons. The mother of the 
minors thereupon instituted a suit against the father and the mortgagee-decree- 
holder for a declaration that the mortgage was not binding upon the minors, and 
that the ex parte decree was so far as they were concerned null and void. It 
was found that the ex parte decree was not binding on,the minors, as they were 
not properly represented, but that the entire amount advanced under the mort- 
gage was applied to the discharge of two prior mortgages granted on the game 
property by the father. The High Court, nevertheless, decreed the sons’ suit, 
because they found it impossible to say for what precise purpose the money 
raised by the two earlier mortgages had been used, or that the debt then in- 
curred has incurred wholly irrespective of the family property. 


Held, applying the propositions laid down above as the result of the autho- 
rities, and reversing the decision of the High Court, that the mortgage on foot 
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of which the ex parte decree was obtained, was raised in order to payan ante- 
cedent debt, namely, the two older mortgages and consequntly bound the estate. 


Peda Venkanna v. Srinivasa Dikshitalu, 4» Mad. 136 33M LJ 519; 
Arumugam Chetty v, Muthu Goundan, 42 Mad. 711 37 M L J 166 (F B) 
approved, Salu Ram Chandra v. Bhup Singh, 441 A 127 33 M L J r4 cons, 

In such a matter it is above all things necessary stare decisis, not to unsettle 
what has been settled by a long course of decisions. 


It is true that the point was not actually taken so far as appears in any of 
these cases but when a long series of cases extending over a long period of time 
when the parties were reprsented by eminent counsel, are feci- 
ded in a way where, if a plea which was evident had 
been taken and upheld, the decision would have been the other way, there arises 
an irresistible conclusion that the plea was not taken because it was felt to be 


bad. 

On appeal from the judgment and decree of the Allahabad 
High Court (Tudball and Rafiq JJ.) dated 28th Oct. 1918 
from a decree of the Subordinate Judge of Ghasipur. 

The material portion of the Judgment of the High Court 
rens as follows :— 

In view of the law laid down by their Lordships of the Privy 
Council in Sahu Ram Chandra v. Bhup Singh (1), prima facie 
the mortgage which is now in dispute was not executed for the 
payment of antecedent debts. In their Judgment their Lord- 
ships remarked as follows +_ 

In their Lordships’ opinion these expressions, which have 
been the subject of so much difterence of legal opinion, do not 
give any countenance to the idea that the joint family estate can 
be effectively sold or changed in such a manner as to bind the 
issue of the father, except where the sale or charge has been 
inade in order to discharge an obligation not only antecedently 
incurred, but incurred wholly apart from the ownership of the 
joint estate or the security afforded or supposed to be available 
by such joint estate. The exception being allowed, as in the 
estate of the authorities it must be, it appears to their Lordships 
to apply, and to apply only, to the case where the father’s debts 
have been incurred irrespective of the credit obtainable from 
nnmoveable assets ywhich do not personally belong to hin, but 
are joint family property.” 

* In the present case the present mortgage was created in 
order to pay off two prior mortgages, that. is debts which had 
been incurred prima facie on the security of the joint family 
property. If the facts remain at this and go no further, we 
shall be constrained to hold, in view of the decision of their 


% (1917) I, L, R. 39 A. 437, 447- 
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Lordships mentioned above, that the present mortgage was not 
created to pay off antecedent debts and we shall have to dismiss 
this appeal without any.further consideration. It is urged 
however that the two prior mortgages may well have been mort- 
gages which were binding upon the estate in that they had becn 
created for antecedent debts within the definition thereof given 
by their Lordships and quoted above. Itis urged that if these 
mortgages were good mortgages binding upon the “estate, then 
the present mortgage will also be equally good as it merely re- 
places those two. In other words, that the present mortgagee 
would be entitled to take his stand upon the mortgages of 1905 
and 1907 and to recover whatever was legally due from the 


estate. It is further pointed out that under the law as it was un- 
derstood previous to the decision in Sahu Ram Chandra v. Bhup 
Singh (1), the present mortgage would be held to be a good 
one and binding upon the estate ; that the present mortgagee 
was a person who had no connection in any way with the former 
mortgages ; that he advanced his money in good faith after due 
enquiry as to the existence of the prior debts and taking the law 

y It was understood previously, he was justihed in advancing 
his money on the security of the property. We think that there 
is considerable force in this argument and that in view of the 


fact that the present case was decided by the Court below some 
two years or so prior to the decision in Sahu Ram Chandra v. 
Bhup Singh (1), we ought to allow the plaintiff an opportunity 
of establishing the fact that the two prior mortgages of 1905 
and 1907 were binding upon the estate, in that they were execut- 
cd for antecedent debts of the father. It must be clearly under- 
stood that the words “ antecedent debts ” must be read within 
the clear meaning of the ruling in Sahu Ram Chandra v. Bhup 
Singh (1). It would be for the present appellant to show 
ard prove that the debts incurred under those mortgages were 
incurred to discharge not only obligations antecedently incurred, 
wholly irrespective of the ownership of the joint family pro- 
perty. In other words that they were personal debts incurred 
by the father for his own purpose and apart from the security 
of the joint family property. It will be open to the plaintiffs 
in the present case to establish the fact that these antecedent 
debts were incurred for immoral purposes or for purposes 
which would make them not binding upon them. For this pur- 
pose we therefore remand the case to the Court below to take 
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any further evidence adduced by the parties on this point. The 
additional evidence recorded by the Court below with its 
cpinion thereon will be submitted to this Court. 

De Gruyther K. C. and B. Dube for appellant. 

IK Wallach amicus curtae. 

1923. Nov., 14. The Judgment of their Lordships was 
delivered by 

LorpD°DUNEDIN : The facts in this case may be very 
shortly stated. On the 4th March, 1908, Sita Ram granted a 
mortgage for Rs. 11,000 in favour of Raja Narain Brij Rai and 
Jagdish Narain Rai. The mortgage was secured on ancestral 
and joint property of which Sita Ram was at that time manager, 
the other members of the joint family being his two sons, mi- 
nors. In 1912 the mortgagees brought a suit on the mortgage 
and obtained a decree ex parte. In 1913 the present suit was 
raised by the mother on behalf of her two minor sons (the elder 
has since become major) to have it declared that the mortgage 
was not binding on them and that the decree granted was so far 
as they were concerned null and void. 

The mortgage in suit bears to have been exccuted in order 
to pay off two prior mortgages on the same property of date 
the 12th December, 1905, and the roth June, 1907, respec- 
tively. 

In the suit the plaintiffs cited the two mortgagees and their 
father Sita Ram, who had granted the mortgage. Sita Ram 
did not appear to defend. Jagdish Narain Rai made over his 
interest to his brother Raja Narain Brij Rai, who appeared 
to defend ard pleaded that the mortgage in question having 
been granted to pay off an antecedent debt of the plaintiff's 
tather, it was binding on the estate. 

The Subordinate Judge found as facts 

(1) hat the property was ancestral and joint. 

(2) That the money raised under the mortgage was to 
the extent of Rs. 10,265 employed in paying off the earlier 
mortgages. 

(3) That tle sons had not been properly represented 
when the ex parte decree of 1912 was granted. 

He then found in law that the plaintiffs’ sons were not bound 
by the decree of 1912, and he accordingly set aside the decree 
cf 1912 so far as the sons were concerned ; he made no further 
declaration. The defendant appealed. The learned Appcal 
Judges affirmed the findings of fact of the Subordinate Judge 
with the variation that they found that the whole Rs. 11,000 
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had been employed in paying off the earlier mortgages ; but in 
view of whht had been said by this Board in the case of Sahu 
Ram Chandra v. Bhupsingh (1), decided after the date of the 
judgment under appeal, they remitted to the Subordinate Judge 
io find whether the earlier mortgages were incurred to dis- 
charge obligations not only previously incurred but incurred 
wholly irrespective of the joint family property. The learned 
Subordinate Judge set out additional evidence a$ to the two 
carlier mortgages. On this evidence being taken up by the 
learned Judges of the Court of Appeal, they came to the conclu- 
sion that it was impossible to say for what precise purpose the 
money ratsed by the two earlier mortgages had been used, or 
that the debt then incurred was incurred wholly irrespective of 
the family property. They accordingly dismissed the appeal. 
Appeal was then taken to the King in Council. 


The defendant admits that the ex parte decree ts not bind: 
ing on the minors in respect that they were not properly repre- 
sented, but contends that there ought to have been a declaration 
that under the circumstances the property became bound and 1s 
liable to be taken in execution. 


In the case of Sahu Ram Chandra y. Bhup Singh (1) the 
suit was brought upon a mortgage 27 years old for Rs. 200, 
and Rs. 15,000 was demanded in respect of the principal and 
accrued interest. It was pleaded that the Rs. 200 had been 
borrowed for family necessity, but this contention was negatived 
in fact. It was, therefore, a simple case of a debt having been 
constituted by way of mortgage on the family estate by the 
tather manager and been allowed to swell to gigantic propor- 
tions, no money having been paid thereon. ‘The creditors had 
put forward the universal proposition that 1f debt was found to 
incumber the estate, it was necessary for the other members of 
the family who wished to affirm its non-efhciency to prove that 
it was incurred for immoral purposes. If they failed to do so, 
then the incumbrance must stand without further question. 
Ihis view was negatived by the High Court, and in order to 
allow the point to be settled leave was given to appeal to the 
King in Council. The appeal was heard ex parte. At.the 
appeal it became clear that there was in no sense an antecedent 
debt. The incumbrance itself was the debt, the money being 
advanced as the incumbrance was granted. In the course oi 
the judgment, however, Lord Hobhouse’s opinion in Mussuma! 
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Nanomi Babusain v. Modun Mohun (2) was cited, and com- 
inenting on this it was said :— 

‘In their Lordships” opinione these expressions, which 
have been the subject of so much difference of legal opinion, do 
not give any countenance to the idea that the joint family estate 
can be effectively sold or charged in such a manner as to bind 
the issue of the father, except where the sale or charge has 
been made fn order to discharge*an obligation not only antece- 
dently incurred, but incurred wholly apart from the ownership 
of the joint estate or the security afforded or supposed to be 
available by such joint estate. 


The learned Judges interpreted that to mean that a mort- 
gage per se could not be an antecedent debt, for a mortgage Is 
abviously a security which is not apart from the security of the 
estate over which it is constituted. If, therefore, it could not 
bc shown that an anterior mortgage had been incurred in res- 
pect of an antecedent debt unconnected with the estate, then the 
anterior mortgage could not be held to be debt antecedent to 
the subsequent mortgage, and that subsequent mortgage could 
not stand though its proceeds were entirely used to pay off the 
prior mortgage. 


Before the present case came up to their Lordships, the 
expression used in the case of Sahu Ram had come before the 
consideration of the High Court in Madras in the case of 
Vinjamampati Peda Venkanna v. Vedlamannati Sreenivasa 
Deekshatulu- (3), and again in Armugham Chetty v. Muthu 
Koundan (4), where the question was referred to a Full 
Bench. In the latter case the pleader had gone the whole 
length of saying that no mortgage could ever be an antecedent 
debt the payment of which was capable to support a new mort- 
gage. In both cases the Madras High Court came to the con- 
clusion that the judgment of the Board in Sahu Ram’s case 
ought not to be so interpreted. 

Upon this appeal when their Lordships were satisfied that 
there was this discrepancy of opinion between the judgments of 
the High Court of Allahabad in this case and that of Madras 
in the others, they thought it advisable to have the question 
argued before a Full Board, which has been done. Their Lord- 
ships have had the advantage of a very full and able argument 
in which many authorities have been quoted. It is to be re- 


2 LRwIAY. 3. (1917) TL R41 M 136 33ML J 519. 
4. (1918) I. L R. 42 M. 711 337 M. L J. 166. (F. B.) 
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gretted that this case also is ex parte, but their Lordships are 
satisfied that the whole of the authorities bearing on the ques- 
tion have been fairly brought to their notice. 

It cannot be denied that the law on the subject of what 
binds an estate when the manager of the joint family estate ts 
the father, and the reversionaries are the sons, is in a state 
which is somewhat illogical and in the absence of binding autho- 
rity could not be accepted. “On the one hand it 8 settled law 
that the manager as such cannot bind the estate at his own free 
will and without any compelling cause so as to bind the rever- 
sionaries. He can bind it for necessity, the necessity being the 
necessity of the family, and so far there is no difficulty in princi- 
ple, though the question of whether in any particular instance 
there was a necessity, may like other questions of fact liable to 
be involved in a question of decree, be difficult to decide. But 
then there comes in the further doctrine that debt has been con- 
tvacted by the father, and the pious obligation incumbent on the 
son to see his father’s debts paid prevents him from asserting 
that the family estate, so far as his interest is concerned, is not 
liable to purge that debt. It may become liable by being 
taken in execution on the back of a decree obtained against the 
tather, or it might become liable by being mortgaged by the 
father to pay the debt for which otherwise decree might be 
taken and execution be sought. It is more than apparent how 
in practice these two principles may clash, nor is this in any sense 
anew discovery. Nothing clearer could be said than what was 
said by Lord Hobhouse delivering the judgment of the Board 
in Mussumat Nanomt’s case already quoted :_ 

“ Destructive as it may be of the principle of independent 
coparcenary rights in the sons, the decisions have, for some time, 
established the principle that the sons cannot set up their rights 
apainst their father’s alienation for an antecedent debt, or 
against his creditors’ remedies for their debts, if not tainted 
with immorality. On this important question of the liability 
af the joint estate, their Lordships think that there is now no 
conflict of authority. ” ° 


It IS probably bootless to speculate as 
to how these seemingly conflicting principles were 
allowed to develop. On the one hand there 
is the general rule of the Mithakshara law that the mana- 
ger cannot burden the estate for his own purposes. This is set 
forth at some length in the judgment in Sahu Ram’s case. On 
the other hand there is the obligation of the son to discharge 
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his father’s debts, based on the doctrine of pious duty, but per- 
haps reflecting a remanet, as suggested by Sadasiva Ayyar, J., in 
Arumugam Chetty v. Muthu Gounday (4), from the older laws 
of Manu under which the son had no inte- 
rest during the fathers lifetime. It is enough 
to say that both principles arc firmly established by 
long trains of decision, and it certainly occurs to the view that 
the term “ antecedent ” debt represents a more or less desper- 
ate attempt to reconcile the conflicting principles. For after 
all, if looked at straight in the face, what position could be more 
anomalous than this. A father who is manager, borrows a 
like sum from A and B. To A he gives a mortgage on the family 
estate containing a personal covenant. To B he gives a simple 
acknowledgment of loan. B sues and gets a decree ; on this 
decree execution can follow and the estate can be taken. A, 
suing upon his mortgage, cannot recover. It seems to have been 
felt that if the debt for which a mortgage was given was in any 
proper sense antecedent, then it so to speak escaped the direct 
infringement of the principle that the father manager could not 
burden the estate except for necessity. 


In such a matter as the present it is above all things neces- 
sary stare decisis, not to unsettle what has been settled by a 
long course of decisions. Their Lordships entirely agree with 
the views of the learned Chief Justice in the Full Bench Madras 
case. They think that the case of Sahu Ram must not be taken 
to decide more than what was necessary for the judgment, 
namely, that the incurring of the debt was there the creation of 
the mortgage itself and that there was there no anteccdency 
either in time or in fact. Moreover, if proper attention is paid to 
the word “ incurred,” they think that it will be seen to be a pro- 
per interpretation of the sentence which has caused the doubts. 


There are, however, some observations in Sahu Ram's 
case (1) which are not necessary for the judment but which 
their Lordships are bound to say that they do not think can be 
supported, Founding upon them the learned 
counsel in this case argued mn the Court be- 
low. that no liability of the sons, based on the pious 
obligation to pay a father’s debt, could be made available to 
the creditor while the father was still alive. Here again, if 
the point was open, there would be much to be said in favou? 


4 LLR4 M 711at730:37ML J 166 (F B). 
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of a position which seems consonant with common sense. But 
their Lordships are satisfied that a long train of authorities 
have settled the question. Instances of sale being permitted 
when the father for whose debt the sale was made was still 
alive may be found in the cases reported as follows :— 
Iı l. A. 321 ;4 I. A. 247 ;131.A.1 191. A.99; 161. 
YT; I7 LA. 11;441 A.T. 


It is true that the point was not actually taken so far as 
appears in any of these cases, but when a long series of cases 
extending over a long period of time when parties were repre- 
sented by eminent counsel are decided ina way where if a plea 
which was evident had been taken and upheld, the decision 
would have been the other way, there arises an irresistible con- 
clusion that the plea was not taken because it was felt to be bad. 
The plea, however, was actually taken in Badri Prasad v. 
Madan Lal (5), and was rejected by a Full Bench. In Govind 
Krisha Gujar v. Sakharan Narayan (6), Chandavarkar, J. 
says o 

“ The law is now well established that under the Hindu 
law the pious obligation of a son to pay his father’s debts exists 
whether the father is alive or dead.” 


The point was again taken and negatived in Ramasami 
Nadan v. Ulaganatha Goundan (7). 

Their Lordships mav sum up the propositions which they 
would wish to lay down as the result of these authorities as 
tollows :. 


(1) The managing coparcener of a joint undivided es- 
tate cannot alienate or burden the estate qua manager except for 
purposes of necessity ; 


(2) If he is the father and the reversionaries are the 
sens he may, by incurring debt, so long as it is not for an im- 
moral purpose, lay the estate open to be taken in execution pro- 
ceeding upon a decree for payment of that debt. 


(3) H he purports to burden the estate by mortgage, 
then unless that mortgage is to discharge an antecedent debt, 
it would not bind more than his own interest. 

(4) Antecedent debt means antecedent in fact as well as 
In time, that it to say, that the debt must be truly independent 
and not part of the transaction impeached. 


s. (1893) ILR 15 A 75 (79) (FB). 6 (1904) IL R 28 B 383 at 389. 
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(5) There is no rule that this result is affected by the 
guestion whether the father, who contracted the debt or bur- 
dens the estate, 1s alive or dead. á 

Applying these propositions to the present case, their Lord- 
ships consider that the present mortgage was raised in order to 
pay an antecedent debt, namely,. the two older mortgages and 
consequently binds the estate. 

The refult will be that the appeal will be allowed and the 
decrees of the Courts below set aside with costs and a declara- 
ton made that the mortgage of the 4th March, 1908, affects 
the estate which may be brought to sale. 

Their Lordships will advise His Majesty accordingly. 

The respondents will pay the costs of the appeal. 

Appeal allowed. 


[N THE HIGH COURT OF JUDICATURE Ar MADRAS. 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chie} 
Justice AND MR. JusricE WALLER. 


Raghavachariar and others Appellanis* (Counter- 
petitioners 12 to 14). 
Y. 

Duvvuru Krishna Reddi and others Respondents 
(Petitioners 2 to 5 atid counter 

petitioners 1 and 6 to 9). 
Mortgage decree—E xecution—Sale of properties in particular order—Appli- 
cation for—Maintainability—A pplication to that effect refused in suit itself— 


Effect—Purchase of some items by A without notice—Usufructuary mortgage of 
other items to B with notice—Order of sale in case of. 

Of several items of property comprisef) in a mortgage, appellant purchased 
items 1 to 3 without notice of the mortgage, and the othe: items were usufruc- 
tuarily mortgaged to persons who took with notice of the prior mortgage. In 
execution of the decree on the prior mortgage, appellant, who was a party to the 
suit, applied that the other items might be sold first, and that those purchased 
by him might be sold only for the deficit, if any, on the sale thereof. Held, 
that the application was not liable to be dismissed on the sole ground that a 
similar application by him had been refused in the mortgage suit itself ; that 
the decree-holder could nat be prejudiced by the order of selling, and that, in 
the circumstances of the case, the application should be granted. 


‘Appeal against the order of the Court of the Subordinate 
Judge of Chittoor dated 4th August 1921 in A. S. No. § of 
1921 preferred against the order dated 4th October 1919 of 
the Court of the District Munsif of Sholingur in E. P. No. 
378 of 1919 in O. S. No. 190 of 1908. 
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S. 4. Seshadri Aiyangar for appellant. 
C.V Anantakrishna A iyar for respondents. 


The Court delivered the following 

JUDGMENTS :— The Chief Justice : This isan appeal 
{rom the order of the Subordinate Judge, Chittoor, confirming 
the order of the District Munsif on an application in execution 
ol a mortgage decree. The position shortly was this : that 
the applicant, the present appellant, had at some time purchased 
from the mortgagor, without notice to the mortgagee, proper- 
ties itemsi to 3 and had remained quietly in possession for some 
20 years. The mortgage covered other items of property of 
considerable value which were after the date of the 
mortgage and after the date of the sale to the 
appellant mortgaged usufructuarily such usufructuary mortga- 
gees taking with notice of the existing mortgage. The appel- 
lant applied that, in executing the mortgage decree, the other 
properties should be sold first, and that the properties which he 
had bought should be brought to sale actually only if there was 
a deficit on the sale of the other properties. This application 
was refused and it was refused solely upon the ground that a 
similar application had been refused in the mortgage suit itself. 
Now it appears that in the mortgage suit the present appellant 
was made a party and he did contend that he was entitled to 
have the properties marshalled in such a way that the mortgage 
amount might be realised, by the sale first of the properties, 
other than those which he was entitled to, subject to the mort- 
gage. That contention of his was dealt with by the Munsif 
who heard the case in paragraph 22 of his judgment to which 
our attention has been called, and he holds, as I understand his 
judgment, first of all that by the decision of the Full Bench ot 
this Court in Appayya v. Ramayya (1) he was precluded from 
going into the matter at all, and secondly he holds by reason of 
that decision that the plaintiff, that is the mortgagee, would be 
prejudiced if he were to receive any such application. I think 
Appayya v. Ramayya (1) is an authority for the first proposi- 
tion that it was not the right time for the point to be decided, 
and | think it is also an authority for the second proposition 
but so far as I can see, though it is not necessary for one to say 
so, the District Munsif on that occasion was wrong in respect 
of his view on the second proposition, because if the properties 
are brought to sale and some are sold first and the balance is 
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directed to be sold for any deficit that there may, be, d cannot 
see how the plaintiff in the suit suffers any prejudice at all. 
However that may be, it seems thatthe view of the Full Bench 
af this Court was that it was not the right time to dispose of 
this question. That being so the fact that the learned District 
Munsif on that ground among other grounds refused the pre- 
sent appellant’s then request for this order seems to be a 
wholly irrelevant consideration’ In the judgment in Appayva 
v.Ramayya (1) it is pointed out that this point can be discussed 
and decided on the execution proceedings, and it is put in this 
way : ‘‘ Under section 88 of the Transfer of Property Act, the 
Court may order that a portion sufficient to discharge the plain- 
tiff’s debt be sold and if a particular parcel is sufficient and, if 
the plaintiff cannot possibly be prejudiced by such a sale, it may 
be open to the Court to direct in the decree itself its sale before 
the other property.” That is to say, that if there can be no 
prejudice, it is possible for the Court to direct in the decree 
itself this order of sale. But, in the execution of the decree for 
the sale of the land, one item may be sold first and, if the 
sale proceeds thereof are sufficient, the sale of the other items 
may be stopped. In Ramaswami Chettiv. Madura Mill Com- 
pany Ltd., (2) a similar point came before a Bench of this 
Court, and Srinivasa Iyengar, J., puts the point quite clearly 
when he points out that the decision of the Full Bench in 4 ppay- 
sav. Ramayya (1) wis that the Court has a discretion to direct 
the sale of any particular item if that will be sufficient to pay 
off the mortgage debt, although in that case under S. 81 of the 
Transfer of Property no marshalling was allowed as between 
the parties before the Court. [ confess myself to have my 
own doubts as to how far S. 81 of the Transfer of Property Act 
does apply but it is not necessary for me to express any 
opinion on that on this occasion. The only 
question that I have to consider is whether it is right that the 
order of sale of these properties should be regulated by the 
order of Court and that, in my judgment, must depend on whe- 
ther the appellant has got a good equitable right as between 
himself and the mortgagor and as between himself and the 
other persons interested in the other mortgaged property ; and 
if he has a right to preference then it is the duty of the Court 
to give him prefcrence taking care of course that the mortgagee 
is not prejudiced. As I have pointed out, the mortgagee is not 
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prejudiecd by the order of selling. Therefore I think that the 
right order to be made in this case and t!.e order which must be 
made is that the property Se put up for sale, items 4 to 16 in- 
clusive being sold before items I to 3, items I to 3 being sold 
cnly if there is not sufhcient realised from the sale ol the other 
nems to pay the decree amount. 

Our attention has been called to a recent decision of this 
Court in appeal against appell&te order No. 46 of 1922 which 
1eversed an order dismissing an application by a mortgagce to 
Lring one item of the mortgaged property alone to sale, it be- 
ing contended by the person claiming an interest in that item of 
property that the other items of mortgaged property ought to 
be brought to sale first. I understand that it was held by that 
judgment that the only occasion on which such a point could be 
taken was on the hearing of the suit itself. 1 desire to point 
cut that it seems to me that that proposition is much too general 
and is contrary to the decision, in Ram Dhun Dhur v. Romesh 
Chunder Chowdhry (3) and the decision in 4 ppayya x. Ramay- 
ya (1). Inthe former case it was held that a mortgage 
should not be allowed to bring to sale one item of the mortga- 
ged property only, and in the latter case, the Full Bench case, 
it was pointed out that there were cases in which it was not pos- 
sible or right for the order to be made on the hearing of the 
suit and yet it would or might be open to take the point on the 
execution proceedings. From what I have already said it 
follows that in our view this also is a case where, although the 
point had been taken and decided against in the suit, it 1s open 
to be taken again on the execution proceedings. | agree with the 
decision in C. M.S. A. No. 46 of 1922 that the mere fact that it 
was sought to bring one property only to sale is no ground for 
dismissing, the petition SO asking : but it must not be taken tha; 
| agree, if it was the intention of that Court to decide, that when 
(hat petition is taken on the file it will not be open to the appel- 
lant in that case to have the point raised. 

In the result this appeal must be allowed with costs. 


Waller, J. : | agree and | have nothing to add. 


A.S. V. E A ppeal allowed. 


a, (1883) LLR9 C406, 1. (1908) IL R31 M 419:18 ML J 229(F B) 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chetf 


Justice, AND Mr. Justice WALLER. 


The Secretary of State for India in Council 
represented by the Collector of Salem 
and another A ppellants* in A. A.O. 
° No. 290 of 1922 Respondents in 
A. A.O. No.254 of 1922 on the 
file of the High Court (Defts). 
U. 
Kuppuswamı Chetti Respondent iñ d. A. No. 200 
of 1922 and Appellant in A.A. 
O. No. 254 of 1922 on the file 
of the High Court (Plaintif). 


Land Acquisition Act, 1894—Mortgaged property—Acqutsition of—Mortga- 
ged's rights and remedies in case of—Payment of compensation money to mort- 
cagor—Mortgagee’s remedy in case of—Suit to recover money from Crown— 
Maintainability—Cause of action—Costs awaided to mortgagee in suit on morl- 
gage—Crovn's liability for. 

Where pioperty subject to a mortgage is acquired under the Land Acquisi- 
tion Act, the Crown can make its award giving the compensation money to the 
mortgagor, the person in possession and the ostensible owner of the property, 
and is not bound to recognise the mortgagee as such at all. The remedy of 
the moitgagee in such a case is to apply under S. 18 of the Act to have the 
matter referred to the Civil Court. Where he fails to do so and the compensa- 
tion money is paid to the mortgagoi, his only remedy is to sue under S. 31 of 
the Act the mortgagor to whom the money was wrongly paid. He has no cause 
of action against, ang, cannot sue, either the Secretary of State or the Collector. 

Costs awarfled to the mortgagee in a suit brought by him on the mortgage 
can, in no event, be recovered from the Crown. 


Appeals against the order dated 20th September 1921 of 
the Court of the Subordinate Judge of Salem in A. S. No. 300 
of 1920 preferred against the decree of the Court of the Dis- 
trict Munsif of Namakkal in O. S. No. 628 of 1918, and peti- 
tion under S. 115 of Act V of 1908 praying the High Court to 
revise the order dated 20th September 1921 of the Court of the 
Subordinate Judge of Salem in A. S. No. 300 of 1920, preferr- 
cd against the decree of the Court of the District Munsif of 
Namakkal in O. S. No. 628 of 1918. 

The Government Pleader (C. F Anantakrishna Aiyar ) 
for appellants. 

K. Sankara Sastri for respondent 
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The Court delivered the following 


JUDGMENTS -_The Chief Justice ~_In this case certain 
land was taken many years ago under the Land Acquisition Act 
and ultimately the value was fixed and compensation allowed 
at Rs. 270. In the course of the proceedings under the Land 
Acquisition Act, a mortgage by the owner of the land in favour 
of the present respondent came to light. The Revenue autho- 
rities who were enquiring into the matter came to the conclu- 
sion that the mortgage was a sham and not an effective trans- 
action. When the award was made the mortgagee, who had 
not come in and claimed and was not taking any part in the pro- 
ceedings, was disregarded and a part of the money was paid 
over to the mortgagor, the owner of the land. Before the 
whole of the money had been. paid over, or rather while the 
Crown was ina position to get back some of the money that had 
been paid over, the mortgagee made his claim and ultimately, 
when his claim was found to be a good one, he received the ba- 
lance of the compensation money which had not been trrevoca- 
tly paid over to the mortgagor. He then proceeded to sue 
on his mortgage and after many vicissitudes he ultimately got 
a decree, having established his mortgage to be a good one 
against the mortgagor. Apparently he has been unable to exe- 
cute that decree, although he had got the whole of the principal 
sum and interest except Rs. 8 from the balance of compensation 
inoney referred to above, and he has been out of pocket in res- 
rect of his costs in the mortgage suit, which costs no doubt he 
would be able as between himself and the mortgagor to add to 
his security. He now sues the Secretary of State and the pre- 
sent Land Acquisition Collector of Salem, treating the present 
Collector apparently as responsible for the acts of his predeces- 
sors, and he frames his plaint in general terms by stating the 
facts, namely, that he was a mortgagee, that the then Collector 
had notice of his mortgage and that notwithstanding that he 
had notice of his mortgage he paid the money over to the mort- 
cagor. The Crown (in which expresstan I include the Secre- 
tary of State and the Collector) replies, “ you have no cause of 
action against the Crown at all and, secondly, if you had a 
cause of action it has long since been barred by limitation.” In 
my judgment, the Crown is right on its first contention, and it is, 
therefore, unnecessary to consider the second contention, 
though, as at present advised, I think that the Crown is also 
right on that. 
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The compensation money payable under the Land Acqui- 
sition Act is payable under that Act and that Act only. Any 
Lights in respect of it are creatures of the Statute and nothing 
else. The Statute in creating the rights has given the reme- 
dies to be exercised in respect of those rights, and the law is 
guite clear that, where a new right ts brought into existence and 
a remedy in respect of that right 1 is given at the same time by 
the same Statute that remedy is extlusive of any ordinary rights. 
The leading authority on that point is the decision of Willes, J., 
in the /Volverhampton Waterworks Co., v. Hawkesford, (1). 
The principles of the Land Acquisition Act seem to be that the 
Crown should, in the first instance, be allowed to recognise the 
person in possession as ostensible owner. There is nothing in 
the Act to show that tt 1s to recognise the mortgagees as such at 
all. It can make its award giving its award to the mortgagor 
the ostensible owner of the property. The mortgagee can 
come in and, within a certain time and within certain limits, can 
apply to have the matter referred for the decision of the Dis- 
trict Court. The Collector himself, if he has any doubt as to 
who is entitled to the money, can also refer it. Within a cer- 
tain time, up to six months the time varying according as the 
claimant has, or has not, had notice under the Land Acquisition 
Act, but with the outside limit of six months, the claimant may 
himself institute proceedings under the Act ; so that the real 
cwner of the property which has been acquired in this way is not 
lett without a remedy. After the expiration of six months, 
it is provided by S. 31 of the Act, that he can take proceedings 
igainst the person who has received the money. So that the 
whole scheme of the Act is that down to a certain date before 
the money is paid over, if persons intervene and make a claim, 
their rights shall be enquired tnto and their rights established ; 
but that, after the moncy ts paid over by the Crown to some- 
body elsc, they must take proceedings against that somebody 
clse. Those being the only remedies given by the Act, I can 
tind no sort of cause of action against either of the present de- 
{endants. 


It was suggested that some cause of action might be fram- 
ca in part for a wrong, breach of duty, or something of that 
sort against the Collector, but that view was not pressed possi- 
bly in view of the fact that we have not the right Collector be- 
fore the Court ; and admittedly any action for tort would have 
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long sincesbeen barred by limitation. | Under these circumstan- 


ces, In my judgment, the Crown is right and this appeal must be 
allowed, and allowed with costs throughout. 


I ought to add that a great deal of this claim, in fact all 
except Rs. 8 being in respect of costs incurred as between the 
inortgagor and the mortgagee, I cannot ascertain any principle 
of law under which either of the defendants, even if otherwise 
lable, could be made liable for that. 


In the result, C. M. A. No. 200 of 1923 1s allowed with 
costs throughout. 


C. M. A. No. 254 of 1922 and C. R. P. No. 422 of 1922 
are dismissed, but without costs. 


Waller, J, +I agree to the order proposed. 


It seems to me obvious that the plaintitt was aware of the 
award. He should therefore, have applied under S. 18 of 
the Land Acquisition Act for a reference to the Civil Court. 
‘This course he did not adopt. Failing that, he was entitled, 
under S. 31 of the Act, to sue the persons to whom the compen- 
sation money had been paid wrongly. This course he did 
adopt and obtained a decrec. He now sues the Secretary of 
State and the present Land Acquisition Collector for the 
balance due on the decree plus the costs incurred in getting the 
decrec. Iam of the opinion that he has not been able to show 
that he has any cause of action against the defendants. The 
compensation money was properly paid to the ostensible owner 
of the property, as plaintiff did not appear and claim a reference 
to the Civil Court. After that, he was limited by the Act to a 
suit under S. 31, and that against the persons to whom the 
money was wrongly,paid. He had no other remedy at all. 


I agree that the appeal 
throughout. 


should be allowed with costs 


C. M. A. No. 254 of 1922 and C. R. P. No. 422 of 1922: 


I also agree to the order proposed in respect of these. 


A. S. V. Appeal allowed. 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT : Sır WALTER Sais SCHWABE, K. C., Chief 
Justice AND MR. JUSTICE WALLER. 


S. Tirumala Reddi Accused in C. C. No. 215 of 
1923, on the file of the Court 
. of the 2nd. Class Magistrate 


of Gudiyatham.* 

Penal Code, S. 179—Conviction under—Legality—Panchayat Court—A ccused 
charged before—Declining to plead or to answer question pul to him—Conoic- 
tion for—Procedure before Panchayat courts—Madras Act II of 1920, S. 78— 
Rule 36 of rules framed under. 

S. 179 of the Penal Code has nothing whatever to do with the conduct of 
accused persons in Court. 

An accused who, on being charged before a Village Panchayat Court, says 
he will make any reply and remains silent is not liable to be prosecuted under 
S. 179 of the Penal Code. 

Under R. 36 of the Rules framed in pursuance of S. 78 of Madras Act II 
of 1920, which regulates the procedure before the Panchayat Court, an accused 
charged before that Court is not bound to answer any question put to him at 
all and can, if he likes, decline to plead, and, if he declines to plead, the case 
goes on just the same. 


Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedure Code, by the District Magis- 
trate of North Arcot, Vellore in his letter, dated 14th May, 
1923. 

V. L. Ethiraj for the Public Prosecutor on behalf ot 
the Crown. 

The Court made the following 

ORDER : The Chief Justice :__This isa reference by 
the District Magistrate of North Arcot, under S. 438 of the 
Code of Criminal Procedure, in relation to a conviction by the 
Sub-Magistrate of Gudiyatham of one Tirumala Reddi under 
>. 179 of the Indian Penal Code, he being fined Rs. 10, in 
default, seven days’ simple imprisonment. 

The facts appegr to be that the accused had been sum- 
moned for some offence before the Village Panchayat Court at 
Kandiapedu, he being charged with instigation to beat. On 
being charged before that Court he said he would not make anv 
reply and remained silent. The Panchayat Court thereupon 
sanctioned the prosecution of the accused under S. 179 of the 





(Cr R P No. 62 of 1923). 4th October, 1923. 
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Indian Penal Code. S. 179 runs, “ Whoever, being legally cor 
‘bound to state the truth or any subject to any public servant re- Iire 


fuses to answer any“quegtion demanded of ‘him touching that sir walter 
subject by such public servant in the exercise of the legal powers Schwabe, 
cf such public servant, shall be punished.” The procedure = 
before the Panchayat Court is governed by the Madras Act II 

of 1920 and the rules made in pursuance of S. 78 of that Act. 

The rules have been published and are to be found in Govern- 

ment Order No. 572 of 1922 dated the 2nd March, 1922 pub 

lished in the Fort St. George Gazette. By Rule 36, “ If the 

accused pleads not guilty or declines to plead, the Court shall 

proceed to examine the complainant, if any, the witnesses for 

the prosecution and the witnesses of the accused.” ‘Those 

rules made the procedure of this Bench Court precisely the same 

ın respect of the pleading of the accused as the provisions of 

the Criminal Procedure Code which apply to other Courts in 

this country. As far as this matter is concerned, they come 

to this, that an accused is not bound to answer any question put 

to him at all and can, if he likes, decline to plead, and, if he 

declines to plead, the case goes on just the same. In my judg- 

ment, S. 179 of the Indian Penal Code has nothing whatever 

to do with the conduct of accused persons in Court. What 

they have to do and what they have not to do is provided by 

the Code of Criminal Procedure where it applies, and by the 

rules governing a Panchayat Court where they apply. This 
conviction of the accused under S. 179 of the Indian Penal Code 

was entirely wrong. No offence under that section had been 
committed. The order of conviction must therefore, be set 

aside and the fine, if paid, must be refunded. 


Panchayat Courts have got ample powers to deal with such 
cases. They can simply go on with the case. Having heard 
the evidence if they choose to convict, their conviction will be 
perfectly in order, although the accused has failed to plead and 
although the accused by his demeanour has been contemptuous 
ci the Court which has been trying him. 


Waller, J. :__I agree to the order proposed. [Ít is quite 
clear that S. 179 of the Indian Penal Code has no application 
to a refusal to plead to a charge. 


A. S. V. Order set aside, 


The 
Secretary 
to the Board 
of Revenue, 
Madras. 


v 
Ramanathan 
Cheti ar. 


Str Walter 
Schwabe, 
C. J. 
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IN THE HIGH COURT OF JUDICATURE AT MApRAss 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. JUSTICE WALLACE. 


The Secretary to the Board of Revenue 
(Income-tax), Madras. Referring Officer*. 
U 


S. R. M. A. R. Ramanathan Chéttiar Assessee. 


Income Tax Act of 1918, S. 2, cls. 6 and 7—Machinery sold as not obsolete— 
Loss sustained by sale—Deduction from annual profits—Assessee’s right to— 
Siatule—Punctuation marks tf and when part of. 


An assessee, who carried on various businesses two of which consisted of rice 
r.ills, sold those mills, and wished to bring into account the difference between the 
purchase price of the machinery at those mills and the sale price, giving credit 
for the amounts, if any, allowed to him in previous years for depreciation. The 
Commissioner found as a fact that the machinery was sold as not obsolete. On a 
question referred by him whether the assessee was entitled to the deduction from 
the annual profits of the loss sustained by the sale, Jeld that, on the true cons- 
tiuction of S. 2, cls. (vz) and (wii) of the Income Tax Act of 1918, the assessee 
was not entitled to the deduction claimed. l 


Where a statute has been punctuated, the punctuation marks must be taken 
as part of the statute. 


Case stated under S. 51 of the Indian Income Tax Act 
VII of 1918 by the Secretary to the Board of Revenue (Income 
Tax), Madras. 


The Government Pleader (C. V Anantakrishna Aiyar) 
on behalf of the Government. 


A. Krishnaswami Aiyar and M. Subbaraya Aiyar, for the 
ZSSESSCE. 


The Court delivered the following 


JUDGMENTS :—The Chief Justice : The question refer- 
red for the opinion of the Court is whether the assessee is 
cntitled to the deduction from the annual profits of what in 
tact is a loss made by him by the sale of certain machinery or 
plant. He carried on various businesses two of which consist- 
ed of rice-mills. He sold those mills and wishes to bring into 
account the difference between the purchase price of the machi- 
nery at those mills and the sale price, giving credit for the 
amounts, if any, allowed to him in previous years for deprecia- 
tion. Whether he can do so or not turns on the proper inter- 
pretation of S. 9 of the Income Tax Act VII of 1918, sub- 
>. (2), cls. (vi) and (vii). Certain specihed allowances are 

“R. C. No. 5 of 1922, 





28th September, 1923. _ 
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thereby made which may be taken into account in arriving at 
the profits of the business. While the machinery is being used, 
cl. (vt) allows a certain annual depreciation on such machinery, 
the practice being, we are told, to consider that the machinery 
has a life of 15 years, and therefore to allow an annual depre- 
ciation as a general rule of 61|4 per cent. Cl. (viti) deals 
with cases where the machinery has been sold or discarded as 
obsolete, and in that case, the #ssessee is entitled to deduct from 
his profits the difference between the original cost, reduced by 
the annual allowances for depreciation added together, and the 
amount for which the machinery is actually sold or tts scrap 
value. It was contended in this case that the assessee who had 
pot rid of these two mills by sale had sold them as obsolete. 
There was no finding of fact as to this in the original case re- 
ferred to this Court and for that reason we sent it back to the 
Commissioner. Evidence has been taken before him and he 
has found as a fact that the machinery was sold as not obsolete. 
It appears that, so far as one of the mills is concerned, the 
machinery had been allowed to get into a very bad state of re- 
pair, and required the expenditure of a considerable sum to 
put it in proper working order. Evidence has also been given 
that it had been put in proper working order by the purchaser 
and is being used for its proper purposes, namely the milling 
operations. On that the Commissioner has found the fact 
that the machinery was not obsolete, and | cannot see how we 
can say that he was wrong in so finding. 

It is then argued that, on the true construction of cl. (vii), 
all sales of machinery are included irrespective of whether they 
are sold by reason of their being obsolete : in other words, that 
the words “ as obsolete ” govern the word ' discarded ’ appear- 
ing immediately before them, and not the word ‘sold.’ The 
phraseology of this clause is not very happy because it is obvious 
that the words could bear either meaning but the Statute has 
been punctuated, and we must take the punctuation marks as 
part of the Statute. If it was intended to read the words “ as 
obsolete ’’ as governing ' discarded’ only and not as governing 
‘sold’ one would expect to find a comma after the word ‘ sold.’ 
There is none, the comma being put after the word ' obsolete. ’ 
Further, it does not seem probable that the legislature meant 
to provide a deduction for losses on such sales of machinery 
by manufacturing concerns, without at the same time providing 
tor the bringing into account as profits any profits that might 
he made on such sales. Sales of machinery are sales of part 
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of the capital of a concern of this kind and the resylting profit 
or losses on such sales are dealt with quite 
apart from this section. Without this caluse at all, the 
Commissioner, can and does consider whether or not realised 
profit or realised loss on such a sale is to be brought into ac- 
count or not, and the answer depends on whether the sale is in 
tact part of the ordinary business operations of the concern. 

On these grounds [| think the answer to the question refer- 
1cd to us is that the assessee is not entitled to the deduction 
claimed. 


The question originally referred to us was “ Is an assessee 
disentitled from claiming from out of his income from business 
an allowance under S. 9 (2) (vit) in respect of a rice mill 
rnachinery when the assessee has ceased to derive profits from 
rice mill business though he earns profits from other parts of his 
business ?” ‘That question does not arise as we find that he 
is not entitled to an allowance under S. 9 (2) (vit) because 
the machinery was not sold or discarded as obsolete. We are 
told that the assessee came here originally believing that the 
point he had to argue was whether the fact that he ceased to 
derive profits from his rice mill business when he earned profits 
from other parts of his business prevented S. 9 (2) (vii) apply- 
ing, and he understood from the wording of the reference that 
the whole case was going to proceed in this Court on the basis 
that he would be entitled to an allowance under S. 9 (2) (vit) 
but for the fact that he ceased to carry on the rice mill business, 
and that this was admitted. I think there is a good deal in 
what he says, and that he could not have had any idea from 
the terms of the reference that he was going to be called upon 
to argue the question whether or not the sale of his business 
machinery had been because that machinery had become obso- 
lete and that therefore he was not entitled under S. 9 (2) (vit) 
in any event. In these circumstances, I think that there must 
be no costs of this reference. 


Wallace, J. :el agree. Ihave nothing to add. 
A. S. V. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER. 
Kandaswami Goundan °’ Petitioner™® (Accused in C. C. 


No. 1083 of 1922 on the file of 
the Court of the 2nd Class Magis- 
trate of Palnt). 

Penal Code, S. 353—Offence under—Revenue Inspector—Distraint for 
arrears of revenue by—Resistance to-—Offence committed by—IWarrant of dis- 
taint addiessed only to village headman, his subordinate—E fect. 

A Revenue Inspector, who was supervising the work of a village headman, 
as it was his duty to do, and who had been specially enjoined by his superior, 
the Tahsildar, to attend to the work of distraint, was, while distraining property 
of the accused for arrears of revenue, resisted by him. Held, that the accused 
thereby committed an offence under S. 353 of the Penal Code, notwithstanding 
that the warrant of distraint was addressed to the village headman and not to 
the Revenue Inspector. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Joint Magistrate of Dindigul in Cri- 
minal Appeal No. 9 of 1923, preferred against the Judgment 
of the Court of the Second Class Magistrate of Palm in C. C 
No. 1083 of 1922. 

K. S. Jayarama Atyar for the petitioner. 

V L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 

The Court made the following 

ORDER :__I am unable to accept the suggestion that the 
offence committed by the accused in resisting the Revenue Ins- 
pector, who distrained property of the accused for arrears of 
revenue, fell short of an offence under S. 353, I. P. C. for the 
sole reason that the warrant of distraint was addressed to the 
village headman and not to the Revenue Inspector. The lat- 
ter was supervising the work of the headman, as it was his 
duty to do, and he had been specially enjoined by his superior, 
the Lahsildar, to attend to the work of distraint. The cases 
of Queen Empress v. Dalip (1) and Rex v. Roxburgh (2) 
are distinguishable. In the former there was a failure to com- 
ply with the strict requirements of S. 56 of the Code of Crimi- 
nal Procedure which failure made the act of the constables un- 
authorised, and in the latter the constable acted lawfully though 
not in the exercise of his duty as a police officer. 


— aa 





*Cr R C No. 306 of 1923. 
(Cr R P No. 229 of 1923). roth October, 1923. 
Ii. (1896) ILR 18 A 246. 2. 12 Cox. Cr. Cases 8, 
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The conviction, therefore, is legal under S. 343, I» P. C. 
and in respect of the charge of insult (S. 504, I. P. C.) which 
was added at the trial, there is evidence to support it and no 
rebutting evidence. 

P. W. 4 does not speak to the insult and P. W. 5 
does not say what words were used though he says 
that the accused uttered defamatory language. Ex. A, a 
statement taken at the time, also corroborates it. I consider 
it unnecessary to call upon the joint Magistrate to find distinctly 
whether this charge was proved. 

As’ regards sentence, the accused was awarded two sen- 
tences, one of three months’ and one of two months’ rigorous 
Imprisonment to run concurrently. 

He has already undergone 28 days’ imprisonment and I 
consider that he has had a sufhcient lesson for losing his self 
control and daringly resisting the ofhcers of Government. 
After all the bull was attached and the Government demand 
was satished. No one was physically injured. The affair 
assumed a serious importance because the Revenue Inspector 
was flouted and the authority of the Revenue Authorities to 
collect the arrears of revenue was set at naught. 

| reduce the sentence to the amount of imprisonment al- 
ready undergone and direct that the accused be released from 


his bond. 
A. 3. V. Conviction confirmed. 


Sentence reduced. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT :__Mr. JUSTICE PHILLIPS AND MR. JUSTICE 
VENKATASUBBA Rao. 


Mantina Ramachanda Raju and another . Petitioners* 
(Counter-petttioners 1 and 2- 
defendants 1 and 2). 
V. 
Sri Raja Mantripregoda Bhujanga Rao 
Bahadur Zamindar Garu Respondent (Petitioner- 
Plaintiff ). 


Civil Procedure Code, O. 20, R. 12—Mesne profits (future) awarded by 
preliminary decree for possession—A pplication for ascertainment of—Matntain- 
ability—Res judicata—Prtor execution petitions praying for same 1ehef—Dris- 
missal of, but not on merits —Effect. 


~ *C RPNo. 797 of 1922 rath October, 1923. 
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A paeliminary decree for possession of immoveable property awarded mesne 
profits subsequent to suit. On an application filed by plaintiff under O. 20 
R. 12, C. P. C. for ascertainment of those profits, eld that the same was not 
baired by res judtcata by reason of the fact that plaintiff had previously filed 
execution petitions for ascertainment of those profits under the erroneous im- 
pression that they were to be ascertained in execution and that those petitions 


were dismissed- either because of plaintifs laches or because he did nrt press 
that relief, 


After the passing of a preliminary decree the dismissal of “an application, 
nut on the merits, but owing to, say, non-appearance of the plaintiff or laches 
cu his part, cannot result in the dismissal of the suit itself. 


Upendra v. Sakhi Chand, 16 C L J 3 cons. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Additional Sub- 
ordinate Judge of Coconada, dated the 13th day of October, 
1922, in Í. A. No. 646 of 1922 in O. S. No. 23 of 1919. 

C. Rama Rao for petitioners. 

A. Krishnuaswami Atyar and K. Kamanna for respondent. 

The Court delivered the following 


JUDGMENT :— The preliminary decree which was for the 
possession of immoveable property awarded mesne profits sub- 
scquent to suit, and the plaintiff applied under O. 20, R. 12, 
C. P. C., for ascertainment of those profits. The learned 
Subordinate Judge made an order in the plaintiff’s favour and 
the defendants have filed the Civil Revision Petition assailing 
this order. 


The defendants object that the plaintiff was precluded 
from making the application in question by reason of the fact 
that he made previous applications in order to get the same 
relief and those applications were rejected. The material 
facts with reference to which this contention 1s advanced are 
these. The plaintiff fled an Execution Petition and he sought 
to execute the decree so far as it was capable of execution, but 
he in addition prayed for ascertainment of mesne profits under 
the erroneous impression that profits were to be ascertained in 
cxecution. As the Execution Petition was not accompanied 
by a copy of the decree, time was granted for its production and 
as the copy was not produced within the time granted, the peti- 
ion was rejected. The plaintiff again applied in execution for 
ascertainment of profits and this application was not pressed 
and was dismissed. This was followed by another Execution 
Petition which again included a prayer for ascertainment of 
mesne profits. This relief was, however, not pressed, but the 
other prayer for attachment was granted, properties were 
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attached and proclaimed for sale. So far the plaiptiff applied 
in execution for ascertainment of profits and there was no judi- 
cial determination of his right in respect thereto. But plaintiff 
apparently realising that his previous applications were mis- 
conceived filed the petition in question under O. 22, R. 12, pray- 
ing for an inquiry as to mesne profits due to him, and the ques- 
tion to be decided is whether by reason of the dismissal of the 
previous applications, the preseħt application is barred. [Ít 
is not suggested that it is barred by limitation ; but the argu- 
ment appears to be that the dismissal of the previous applica- 
cations is tantamount to the dismissal of the suit itself, and that 
therefore a fresh application which is in the nature of a fresh 
suit cannot be maintained, the previous dismissal operating as 
a bar to the maintainability of the present application. First. 
it is to be observed that the Court had no jurisdiction to enter- 
tain what were termed Execution Applications for ascertain- 
ment of mesne profits. Secondly the Court did not purport to 
decide nor did it decide the plaintiff's right to recover mesne 
profits. The rule of res judicata cannot therefore obviously 
apply. On what ground then can the dismissal of an applica- 
tion operate as a bar to a fresh applica- 
tion? [n Upendra v. Sakhi Chand (1), in somewhat similar 
circumstances, it was held that the dismissal of an application 
{or assessment of mesne profits was equivalent to the dismissal 
of the suit itself and that a fresh application would not lie. 
This case is distinguishable on the ground that the order which 
was sought to have the effect of res judicata was that “ the case 
be dismissed for default on behalf of the plaintiff.” The order 
in those terms was said to have been made on account of the 
laches of the plaintiff in that suit. We however fail to see 
how after the passing of a preliminary decree the dismissal of 
an application, not on the merits, but owing to say, non-appear- 
ence of the plaintiff or laches on his part, can result in the dis- 
missal of the suit itself. The dismissal of the suit would in- 
volve the obliterating of the preliminary decree, that is, taking 
the present case and giving effect to the argument strictly, the 
dismissal of the application for ascertainment of mesne profits 
would lead to the dismissal of the suit, that 1s the suit which was 
iuter alta for the recovery of the 1immoveable property although 
a decree had already been passed for the possession of that pro- 
perty. This will indeed be a startling result. The provisions 
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of O. 4X, have no application to such cases. Take for instance 
O, IX, R. 3, which runs thus 2 “ When neither party appears 
when the suit is called on for hearing, the Court may make an 
order that the suit be dismissed.” If after the passing of a 
preliminary decree this rule is to be applied the suit has to be 
dismissed and the decree already passed becomes vacated. The 
rule does not say that the decree shall become vacated and the 
obvious inference therefore ig that O. IX has no Application in 
circumstances like the present. Therefore, we have to fall 
back upon the general principle of res judicata and so long as 
the merits of an application have not been decided, we see no 
ground for disallowing a subsequent application. The peti- 
tioners also relied upon Mammadi Venkahah v. Boganatham 
enkatasubbiah (2). That was a suit upon a mortgage and 
no portion of the preliminary decree was executable, and on this 
ground it is distinguishable. But it has bcen argued that the 
principle underlying that ruling is equally applicable here. For 
the reasons we have piven, we are not prepared, at any rate, 
to extend the application of the principle given effect to in that 
decision and, in our opinion, the Subordinate Judge has correct- 
ly decided the point, and the Civil Revision Petition 1s accord- 
ingly dismissed with costs. 
A. S. V. Petition dismissed. 


IN THE Hicu Courr or JUDICATURE AT MADRAS: 
PRESENT :__MR. Justice KRISHNAN AND MR JUSTICE 
ODGERS. 





Jeladi Burayya and others A ppellants* (Defendants 
2105). 
v. 
Fonduri Ramayya and another Respondents (1st defen- 
dant and legal representative of 
plaintif ). 


Hindu Law—Minor—Guardian—Debt borrowed for purchase of property 
for minor —Binding character of, against minor's estate or heirs —Purchase bene- 
heal to ininor—E ffect—Creditor’s rights in such case. 

Where the guardian of a minor borrowed money for purchasing property 
for the minor and executed a promissory note therefor, eld, in a suit on the note 
biought after the minor’s death against his heirs, that, even assuming that the 
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purchase was for the benefit of the minor, the debt was not binding on the 
minors estate or the heirs of the minor, but that the plaintiff was entitled to a 
decree against the lands actually purchased with the money advanced by him. 


Second appeal against the decree of the District Court 


ot Guntur in A. S. No. 81 of 1921, presented against the decree 


cf the Court of the Additional District Munsif of Guntur in 
QO. S. No. 369 of 1920. 

B. Sonmyya for appellants. e 

V. Ramadas and F. Krishna Mohan for respondents. 

The Court delivered the following 

JUDGMENT +: In this case defendants 2 to 5 are the ap- 
pellants. They are the-heirs-at-law of one minor [irupatayya 
who died some time ago. ‘The plaintiff brings this suit for 
recovering from the 1st defendant personally and from the 
mınor’s- estate in the hands of defendants 2 to 5 the amount due 
under the promissory note, Ex. A, which is a renewal of Exs. 
A-1 and A-2. It is found by the learned District Judge that the 
money due under the promissory note was borrowed for the 
purpose of paying the purchase money for certain lands which 
the guardian of the minor purchased for him. The question 
we have to decide is whether the money so borrowed for pur- 
chasing lands__we will assume that the purchase was for the 
benefit of the minor—constitutes a debt really binding on the 
cstate of the minor. ‘There can be no doubt that there was 
ne necessity to borrow this money at all, nor to buy the lands. 
The District Judge has found that there was no necessity so 
to borrow but he seems to have thought that, as it might be 
for the benefit of the minor, the minor’s estate would be liable. 
We are unable to agree with this proposition. The guardian 
had no right whatever to involve the ward’s estate in debt for 
the purpose of purchasing lands to be added to his estate. It 
has been so decided in this Court in several cases__vide Subra- 
mania Nadan v. Ramaswami Nadan (1) and Subramanta 
Chetty v. Chidambara Mudaly (2). We must, therefore, 
hold that the debt in this case due under the promissory note 
sued upon is not binding on the minor’s estate or the heirs of 
the minor, and the decree passed against the minor’s estate in 
the hands of his heirs must be set aside. All that the plaintiff 
is justly entitled to is to have a decree against the lands actually 
purchased with the money advanced by him. There will, 
therefore, be a decree in favour of the plaintiff only against the 
lands covered by Ex. I, the purchase-money under which the 
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promissory note amount was borrowed. The lower Court has 
refused a personal decree against the 1st defendant. There is 
no appeal against that portion of the decree and, therefore, we 
cannot pass any orders against the Ist defendant i in this appeal. 
As regards costs, the right order to pass.in this case is to 
give defendants 2 to 5 their full costs throughout, the plaintiff 
paying such costs. As between the plaintiff and the Ist defen- 
dant, there will be no order as fo costs in the second’ appeal. 


À. S. V. EESE Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 


Thirumurthy Chetty Appellant?” (Defendant). 
v. 
Ponnan Chetty alias Karuppan Chetty Respondent 
(2nd Plaintif). 


Civil Procedure Code, S. 102—Small Cause Gourt—Suit cognisable by— 
Award—Money payable under—Suit to recover—Second Appeal in—dAward— 
Suit to enforce—If sutt to enforce contract. 

A suit to recover money payable under an award is a suit of a small cause 
nature, and no second appeal lies against the decree in such a suit. 

Semble : a suit to enforce an award is not the same as one to enforce a 
contract. 

Appeal against the order of the Court of the Subordinate 
Judge of Dindigul dated roth August, 1922.in A. S. No. 1 of 
1922, preferred against the decree of the Court of the District 
Munsif of Palani in O. S. No. 285 of 1920. 

T. L. Venkataramier for appellant. 

S. Muthia Mudaliar for respondent. 

The Court delivered the following 

JUDGMENT :— This ts a suit to recover money payable 
under an award. Itis cognizable by a Court of Small Causes 
[Vide Simpson v. McMaster (1) and Mizaji Lal v. Partab 
Kunwar (2)]. No second appeal lies and therefore this Civil 
Miscellaneous Appeal must be dismissed with costs. 

The appellant’s pleader has quoted the authority of Kunja 
Behary Bardhan v. Gost Behary Bardhan (3). The suit 
there dealt with involved the partition of immoveable property 
and the award could not be enforced piecemeal by giving the 
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plaintiff a decree for a sum of money which was algo due under 
the award. 

There is a remark in that judgment that a suit for enforce- 
ment of an award is in essence a suit for specific performance 
of a contract. Buta suit for the recovery of money, as this 
is. can in no sense be treated as a suit to cnforce a contract. 
Moreover, the observation that a suit to enforce an award and 
a suit to enforce a contract are practically the same is opposed 
to the view taken in earlier decisions of the same Court | Vide 
Sukar Hajam v. Oli Mohammad (4) and Bhajahart Saha 
Banila v. Behary Lal Basak (5) |. 

We see no reason to interfere with the order of the lower 
Court in the exercise of our revisional powers under S. 115 
of the Code of Civil Procedure. The result will be as above 
stated. 

A. S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusricE PHILLIPS AND MR. JUSTICE 
VENKATASUBBA RAO. 
Vedala Venkata Subbamma, the 
appellant is the legal representative 
of the deceased Ist respondent (vide 


afhdavit dated 12__-2__1923). A ppellant® (Plf.). 
Vv. 
Vedala Venkamma (dead) and others. Respondents (De- 
fendants). | 


Hindu Law—IVidow—Adoption ‘by—Factum or validity of—Her right to 
dispute—Estoppel—A doption in assertion of authority given by husband to adopt 
~-Treatment and holding out of boy as adopted son by her—Validity disputed 
lorg after adoption on ground of absence of authortty—Effect. 

First defendant, a Hindu widow, asserting that she had authority to adopt 
kiven to her by her husband, adopted plaintiffs husband im 1897. She 
tcpeated the assertion even subsequently, and by her acts and conduct, treated 
aud held out plaintiff's husband as a lawfully, adopted son, in consequence: of 
which he severed from Ris natural family. In a suit brought in 1919 by plain- 
tif alleging that her husband was the adopted son of tst defendant's husband, 
held that ist defendant was estopped from disputing either the factum ‘or the 
validity of the adoption. 

The representation of the rst defendant cannot, in the circumstancés of the 
case, be restricted to a representation that the ceremony of adoption had taken 


*Appeal No. 201 of 1921. “sth October, 1923. 
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place, bat mug be treated as a representation that the ceremony was validly per- 
formed. 


Dharam Knawar v. Balwar Singh, I. L. R 34 All. 398 (P. C,) followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada in O. S. No. 68 of 1919. 


T. R. Ramachandra diyar, T R. Krishnaswami Aiyar 
and S. Srinivasa Aiyar for appellant. 


5 
è ; A e å 
A. Krishnaswami Aiyar and F. Suryanarayana for respon- 
dents. 


The Court delivered the following 


JUDGMENT : [he plaintiff in this case is the widow of 
one Vedala Janakiramayya who is said to be the adopted son 
of the first defendant's husband. The first defendant has 
denied both the factum of the adoption and also its validity. 
The Subordinate Judge has found that the ceremony of adop- 
tion did actually take,place and that the plaintiff's husband has 
been treated as an adopted son by the first defendant, but he 
has held that, the frst defendant not having had authority from 
her husband or from the sapındas to make the adoption, the 
adoption is invalid ; and he has further found that the first 
defendant is not estopped from raising the plea of the invalidity 
of adoption. In appeal, the factum of the adoption is not dis- 
puted and the only point which is seriously argued is that the 
authority given by the husband has not been actually proved ; 
but ıt is contended that the first defendant, by her conduct and 
acts from the time of the adoption until the present day, 1s 
estopped from denying that the plaintift’s husband was really 
her adopted son. 


There are many facts proved which we think may be refer- 
red to in detail, as the question of estoppel must depend upon 
the evidence and we will proceed to inention the chief circum- 
stances which would lead to an inference in coming to a decision. 
In the first place, when this boy was adopted his name and his 
house name were changed. He took the house name of the 
first defendant's: husband and the name of, his adopted father’s 
tather. Immediately after the adoption, the first defendant 
performed his upanayanam ceremony. Some years later, the 
hrst defendant performed his marriage and also grahapravesam 
ceremony. The adopted boy performed the shraddha for the 
hrst defendant's husband and it also appears that he had ne 
share in the property belonging to his natural family. The 
partition in the natural family has not been actually proved, 
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but, from the only evidence available, it seems clear that J&naki- 
ramayya did not receive any of his natural family’s property. 
There is the further circumstance, that, when Janakiramayya’s 
natural mother died, the plaintiff did not observe pollution and, 
if Janakiramayya had been a: member of that family she must 
undoubtedly have done so. These circumstances are all verv 
strong evidence that the first defendant did adopt the boy and 
treated him as a lawfully adoptéd son; his performance of 
the ceremonies mentioned was one that could only be done by 
an adopted son, and, therefore, the whole course of the con- 
duct of the first defendant and, as far as we know, of other 
people, showed a recognition of the validity of Janakiramayya’s 
adoption. In this connection, we may refer to the case de- 
cided by the Privy Council in Dharam Kunwar v. Balwant 
Singh (1), which in many respects resembles the facts here. 
it is suggested in Seshayyar v. Saraswathi Ammal (2), that 
the remarks of the Privy Council in this case are mere obtter 
dicta, but we think that is hardly so, although they decided the 
question in issue in two ways once as a question of fact and 
again on the question of estoppel, which had been the only one 
decided, by the Allahabad High Court. In that Judgment 
we find the following passage relating to the widow who was 
held to be estopped from disputing the validity of the-adoption 
which she had made. “She has asserted her authority in the 
most solemn manner under her hand and seal, and her conduct 
both before and after that assertion has been of a like unequn- 
vocal character. She could not now be allowed to change her 
story without grave injustice ensuing to those who have acted 
in reliance upon her deliberate and repeated representations. 
The respondent is now severed from his natural family he 
has undergone a change of social status which may or may not 
be beneficial to him, but which has certainly so altered his mode 
of life as to make a relapse into his former condition a grievous 
hardship upon him. He and his friends have been driven to 
cxpenses in the maintenance of his privileges with which the 
Rani purported to endow him. He married on the faith of 
his adoptive mother’s word, and no doubt has creditors who 
have sold him goods or lent him money in like reliance on her 
good faith.” Many of these facts we find in the present 
case and we think that they are sufficient to constitute an es- 
toppel. It was contended by Mr. Krishnaswami Atyar for 

1. (1912) I LR 34 A 398 :23 ML J 200 (P. C.) | 
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the regpondent that the representation by the first defendant 
that the boy had been adopted was nothing more than a re- 
presentation that the ceremony of adoption had taken place and 
that it could not be treated as a representation that that cere- 
inony was validly performed. In the circumstances of this 
case we are not prepared to accept that plea. It would be 
very difficult at this late stage to. prove the auhority consider- 
ing that the adoption took place as long ago as 1897 and 
when the first defendant by her words and acts held out the 
boy as her adopted’son, it is difficult to restrict that representa- 
tion to a mere assertion that the ceremony of adoption had 
taken place. In addition to her conduct we have the deliberate 
statement made by her in Ex. K which is the earliest opportunity 
aftorded to her to make a representation in public, that she had 
her husband’s authority to adopt. There is also evidence that 
she asserted this authority at the time of the adoption, which we 
see no reason to discredit. This coupled with her conduct is 
quite sufficient to constitute an estoppel and we must hold ac 
cordingly that she 1s estopped from denying the adoption. 

A further question is raised by the respondents as te 
item 3, which the second defendant claims to have detained 
under some arrangement with the first defendant in 1897. 
The second defendant has not been examined and the first de- 
fendant does not support his case, and we have only very vague 
indications from the evidence to enable such a case to be put 
forward. It certainly has not been proved. 

The appeal will be allowed and the plaintiff will have a 
decree for possession of the suit property and for mesne pro. 
fits at the rate of Rs. 250 per annum from the date of plaint. 
As the first defendant is now dead, the mesne profits will be 
payable by the second defendant and defendants 3 to 6. The 
question of their respective liabilities will be determined in 
cxecution. The plaintiff will have her costs throughout against 
the second defendant and the second defendant will pav 
Government the Court fees on the plaint and the appeal memo- 
randum. ` 


A.S. V Appeal allowed. 


Veukata 
Cubbamma 
D. 
Venka nma. 


Rao gaawami 
Aiyangar 
Y 
Veera: 
raghava- 
chari 


Hughes, J. 


56 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVI, 
2? 


In THE HiGH COURT oF JUDICATURE AT MADRAS. 


PRESENT ; MR. JUSTICE ODGERS AND MR. JUSTICE 
HUGHES. ° 


Rangaswami Atyangar A ppellant® (Defendant). 
Y. 
Veeraraghavachari declared major 
vide Order in C. M. P. N. 2202 of 
1921, dated 9 11. 1921. Respondent (Plaintif ). 
Mortgage deed—Attestation —Falidity —Question as to—Appeal —Main- 
jainability for fast time in —Usufructuary mortgage —Personal covenant to pay 
— JF hat amounts to. 


The objection that the mortgage bond sued upon has not been validly attested 
cannot be allowed to be taken for the first time in the appellate court as it raises 
a question of mixed law and fact. 


A mortgage dee recited : “I have this day usufructuarily mortgaged to you 
one acre and five cents of land which I am enjoying and the amount which I 
got thereon as a loan is Rs, 1,000 You shall yourself enjoy the said land from 
this date in lieu of interest and having paid the amount of the principal 
by 7th July, 1917 having endorsed on this deed I shall 
enjoy the said land. If the amount be repaid at the 
cultivation season of any Ani month after the due date on which it falls due, the 
same must be received in full and the land restored to my possession.” 


Held that, on a true construction of the deed, there was a personal covenant 
on the part of the mortgagor to pay. 

Second appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in A. S. No. 118 of 1919 
preferred against the decree of the Court of the District Mun- 
sif of Valangiman in O. S. No. 18 of 1918. 

K. S. Krishnaswami Atyangar and P. $. Ramaswami 
4tyangar for appellant. 


T M. Krishnaswami Aiyar for respondent. 
The Court delivered the following 


JUDGMENTS : Hughes, J.: The first question argued 
in this appeal relates to the alleged invalidity of the mortgage 
on the ground that it was not properly attested. ‘This ques- 
tion, in my opinion, has not really been considered by the Dis- 
trict Munsif in his judgment and he has given no decision about 
it He says no doubt in para. 10, “ P. Ws. 1 and 2 have both 
attested Ex. A. Their evidence shows that they attested Ex. 
A. at the request of defendant and that they were not 
present at the time of the execution of Ex. A by the defendant. 
In his written statement, defendant did not put plaintiff to proof 
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of the suit mortgage deed, Ex. A. Plaintif appears to have 
put these two witnesses into the box only to prove the considera- 
tion for Ex. A. The fact that P. Ws. 1 and 2 did not see the 
defendant execute Ex. A. by itself does not count much for de- 
fendant. ‘Taking the evidence and the probabilities into con- 
sideration, I come to the conclusion that defendant has misera- 
bly failed to prove his case. 1 therefore find the first issue 
against the defendant.” ‘te first issue dealt oAly with the 
question of consideration. Now the District Munsif was 
quite right in giving no decision as to the question of validity. 
The defendant did not raise this point in his written statement in 
the suit ; in para 6 of that statement he treated the mortgage 
«© valid; he said nothing about its invalidity in his own evidence; 
the trial proceeded on the footing that the deed was a valid 
mortgage and on that basis the whole trial was closed. If, as 
is stated, the matter was referred to in the arguments before 
the District Munsif, no request was made that an issue should 
be framed. If an issue had been framed the witnesses P. Ws. 
1 and 2 and the defendant might have been properly question- 
ed about it. The evidence of P. W. 2 on the point is amb- 
puous and certainly requires amplification. here was another 
attestor who was not examined as a witness in the case and the 
plaintiff might certainly have been able to prove that there was 
proper attestation. In Sricharan v. Makhan Lal (1) it 
was held that the objection that a mortgage 
bond is not duly attested cannot be allowed to be taken for the 
first time in the appellate court as it raises a question of mixed 
law and fact. In the present case the objection was not raised 
properly before the District Munsif and the Subordinate Judge 
was right in disallowing it. We have been referred by the 
appellant to some cases Shamu Pattar v. Abdul Kadir Ravu- 
than, (2), Vadla Nagtah v. Valurn Divakara Mudaliar (3) 
and Muniappa Chettiar v. Vellachamy Hannadai (4) but in 
these cases an issue had been framed in the trying Court with re- 
ference to the question of validity and that distinguishes those 
cases from the present case. The respondent has referred 
us to Satis Chandra Mitra v. Jogendranath Mahalanabis (5). 
That was a case which dealt with the question of proof of execu- 
tion and not with the question of validity but it is there pointed 
out that the admission of the party to the document of its 
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execution would dispense with the necessity of all furthe? proof 
as against him. This is of some importance as indicating that in 
such a case it is only where the question of invalidity is raised 
that it would be necessary to go into evidence with respect to the 
attestation. The question was not properly raised before the 
District Munsif ; the evidence on that point before him was 
incomplete ; and even as it stood did not establish the fact that 
Ex. A was not duly attested and ôn the record the District Mun- 
sif was not bound to frame an Issue and he was not asked to do 
so. The Subordinate Judge rightly disallowed the question 
and it cannot be allowed to be raised here. The second point 
argued in this appeal is that in Ex. A, the mortgage deed, there 
is no personal covenant on the part of defendant to pay. Seve- 
ral cases have been referred to, but where it is a question of con- 
struction of a document cases are not very helpful, for each do- 
cument has to be considered on its own merits. Ex. A recites 
“© I have this day usufrutuarily mortgaged to you survey No. 
5000, I acre and 5 cents of land which my wife Ranganayaki 
Ammal was enjoying and which | have got by exchange and am 
enjoying in the village of Poundareekapuram attached to Thi- 
ruvadamaruthur Maganam, Iiruvadamaruthur Sub District in 
Kumbakonam Talug and the amount which | get thereon as a 
loan is Rs. 1,000 * * * * * You shall yourself enjoy the said 
land from this date in lieu of interest and having paid the 
amount of the principal by 7th July 1917, having endorsed on 
this deed | shall enjoy the said land, * * If the amount be re- 
paid at the cultivation season of any Ant month after due date 
on which it falls due, the same must be received in full and the 
land restored to my possession. ` 


The case in Hakeem Patiee Muhammad v. Shaik Da- 
vood (6) has been referred to but in that case it seems to have 
been taken for granted that there was no covenant to pay. In 
the case in Rangayya Pillai v Narasimha Iyengar (7) the report 
does not contatn the full terms of the document and the judg- 
ment only construes,the proviso which is similar to the last sen- 
tence in Ex. A and states that there are no other recitals in the 
deed to suggest that there was any personal covenant. I do not 
think that the case in Kunhimatkutty Beari v. Helekota- 
41sabt (8) helps us. But the case in Sivakami Ammal v. Gopala 
Navundram Ayyan (9) is useful, as it shows that the proviso at 

6. (1915) I LR 39 M 1910.29 ML. J 5253. 7. (1918) MW N 672. 
8. (1920) 13 LW 434, 9. (1893) TL R17M131 4MLJ 50 (F.B.) 
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the end of Ex. A is simply to limit the discretion of the mortga- 
gor to repay the money at a season when the land could not be 
bringing the mortgagee e» any profit. The case in Kangayya 
Gurukkal v. Kalimuthu Annavi (10) seems to be very much in 
point. It deals with a document drawn up in terms very simi- 
lar to the deed under consideration and decides there was a per- 
sonal covenant to pay. Ex. A fixes a date for payment and re- 
cites that the mortgagor having paid the money by the date will 
take back the land. [am satisfied there is a personal cove- 
nant to pay. 


The appeal must therefore be dismissed with costs. 


Odgers, J. :__With regard to the first point, I would con- 
tent myself with saying that it is not proved on the evidence that 
the mortgage deed (Ex. A) was not duly attested according to 
law. The plaintitt’s witnesses were called to prove a totally 
different point__now given up by the appellant_and the evi- 
dence of one of them may not be inconsistent with due attesta- 
uon. 


There was also admittedly a third attestor who was not 
called. The question of the validity of the mortgage was 
never put in issue__was in fact admitted by the defendant in his 
written statement. It is obvious that it would be dangerous 
to remit the case for a finding on this question now, even sup- 
posing it were open to us to do so. The point fails. As to 
the covenant in Ex. A we have had the material parts of Ex. A 
retranslated by the Chief Interpreter. [hey now appear as 
hereunder set forth. The mortgage is either a pure usufruc- 
tuary mortgage or a combination of simple and usufructuary as 
recognised in S. 98, Transfer of Property Act. The appel- 
lant contends it is the former and that the clauses “ Having 
paid the principal amount before the 7th July 1917 and having 
credited (endorsed) in this deed, | shall enjoy the said land ” 
and “if even after the fixed time money is paid at the cultiva- 
tion season of any Ani month, (you shall) receive in full and 
deliver the land to my possession. ” (The Chief Interpreter’s 
translation) are undoubted proof for the benefit of the mort- 
-pagee, viz., that he may have (1) the benefit of a fixed 
term and (2) may not be called upon to deliver up possession in 
the middle of a cultivation season. I cannot agree. The do- 
.cument Ex. A is executed by the mortgagor Rangaswami lyen- 
gar (the appellant) alone and the reasonable construction is, in 
10. (1903) LL R27 M 526:4 MLJ 61 (F.B) 
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my opinion, that he took upon himself the obligation Yy these 
clauses. The words used are very similar to those considered 
in Kangayya Gurukkal v. Kalimuthuednnavi (10) where it was 
held they constituted a promise to pay. Cf. also Siva- 
kami Ammal v. Gopala Savundram Ayyar (9) also a Full 
Bench ruling. The case in Hakeem Muhammad v. Shaik Da- 
vood (6) was an instance of an anamolous mortgage un- 
der S. 98, Transfer of Property "Act and the Court held that the 
words of the document must prevail and that S. 60, Transfer of 
Property Act, had no application. In Kangayya Pillai v. N ara- 
simha Atyangar(7) there was no definite date fixed for repay- 
ment as here and it is held that the word as to repayment was 
cntirely for the benefit of the mortgagor who could pay when 
he liked. In Luchmeshar Singh v. Dookh Mochan Jha (11), 
the stipulation was in a different form and the learned Judges 
held that the words used only preserved a right of redemption 
to the mortgagor. H this case conflicts with the Madras Full 
Bench decision we are of course bound by the latter. As my 
learned brother has pointed out a document of this sort must be 
construed with reference to its own terms and circumstances. 
| think here there ts a distinct promise in Ex. A to pay by the 
7th July 1917 and that the second clause is not inconsistent with 
this view as held by the Full Bench in Sivakamt Ammal v. Go- 
pala Saundram Ayyan (9). 

I therefore agree that the Second Appeal fails and must 
be dismissed with costs. 


A. S. V. Second Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KUMARASWAMI SASTRI AND 
Mr. Justice WALLER. 


Kona Thimma Reddi Appellant* (Plaintif). 
Y. 
‘Lhe Secretary of State for India in Council 
represented by the Collector of 
Anantapur. ° Respondent (Defendant). 
Madras Local Boards Act, 1884, Ss. 16, 144—Rules 33 (e) and 35 of rules 
framed under S. 144—Validitp—Order setting aside election on ground specified 
in R. 33 (¢)—Valtdity—Inguiry—O pportunity to show cause against order— 
— Second Appeal No. 361 of 1921. 27th September, 1923. 
10. (1903) 1LRaz7M 526 (F. B.) 9. (1893) I. L. R. 17 M. 131 (F. B.) 
6. (1915) ILR 39 M 1010:29 M L J 525. 7. (1918) M W N 672. 
11. (1896) I LR 24 C 677. 
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Necessit}—Ruke authorised by Act but purporting to be framed under wrong 
section—Valiaity. 


Rule 33 (e) and Rule 35 of the rules framed by the Local Government 
under S. r44 of the Madras Local Boards Act of 1884 are not ultra anres. 

An oder setting aside the election of a person on the ground specified in 
R. 33 (e), that is that the presence of the person in the Taluq Board as a member 
would bring the Local Fund Administration into contempt is not invalid on the 
gtound that there was no enquiry by the Government into the matter, and that 


no opportunity was given to the persof affected to show cause against the allega 
tions male against him. 


Where the Government makes a rule which it is empowered by the Act to 
make, the fact that it purports to make the rule under one section rather than 
another would not be a ground for holding that the ule is ultra vires. 

Second appeal against the decree of the District Court of 
Anantapur in A. S. No. 63 of tg20 (A. S. No. 164 of 1917, 
District Court, Cuddappah) preferred against the decree of the 
District Munsif of Gooty in O. S. No. 750 of 1916. 

T. Richmond for appellant. 

The Government Pleader (C. F Anantakrishna Iyer) for 
respondents. 

The Court delivered the following 

JUDGMENT : This appeal arises out of a suit filed by the 
plaintiff against the Secretary of State for India in Council for 
a declaration that the Government Order cancelling his election 
to the Gooty Taluq Board is ultra vires and illegal and does not 
aflect the validity of his election, for a mandatory injunction 
directing his name to be published in the Fort St. George Ga- 
zette as duly elected, for an tnjunction prohibiting the Govern- 
ment from publishing the name of his rival candidate Subba 
Kao and for the recovery of Rs. 100 as damages. No evidence 
has been adduced in the suit. The election in question was 
held on the 13th of November 1915. Itis not disputed that 
the plaintiff obtained the majority of votes, that the defeated 
candidate Subba Rao put in an objection petition and that the 
Government set aside the election of the plaintiff and ordered 
a fresh election on the ground that the plaintifl’s presence tn the 
‘Valug Board as a member would bring the Local Fund Adminis- 
tration into contempt. This order of the°Government is ques- 
tioned by the plaintiff on two grounds. ‘The first is that the 
rules under which the Government purported to act are ulira 
vires and that consequently he is not affected by the Order and 
sccondly that even, if the rules are intra vires, there was no en- 
quiry by the Government into the matter, that he was not given 
an opportunity of showing cause against the allegations made 
by the rival candidate and that on the merits it could not be 
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said that his presence in the Taluq Board would have the un- 
desirable consequences referred to by the Government as a 
ground for invalidating his election. e {e sets out his qualifica- 
tions in the plaint. 


The defence by the Secretary of State for India in Council 
was that the rules framed by the Government are valid, that un- 
der the rule’ the Government was not bound to give any notice 
to the plaintiff, that the discretion vested in the Government is 
absolute and unquestionable by a Civil Court and that the 
Government having made such enquiry as it.thought fit and hav- 
ing come to the conclusion that it came, it was not open to the 
plaintiff to question the validity of its act. The Government 
denies that the Plaintiff is entitled to any damages. 


Two points were argued by Mr. Richmond before us in 
second Appeal. The first was that the rules were ultra vires 
and the second was that the whole proceedings were vitiated 
by the fact that no notice was given to plaintitt who conse- 
quently had no opportunity to show cause against the objections 
raised by his rival candidate__a violation of the elementary 
principles of natural justice__which, without more, would in- 
validate the proceedings. 


As regards the first point, S. 16 of the Local Boards Act 
1uns as follows :__“ The other members of the Taluk Board 
inay be (a) either wholly appointed by the Governor in Coun- 
cil or (b) partly so appointed and partly appointed by election 
by the members of the panchayats in the taluq from among 
their own number or by the tax payers and inhabitants of the 
talug, subject to such rules and conditions as may from time to 
time be prescribed by the Governor in Council. S. 144 of the 
Act provides that the Governor in Council may, from time to 
time, frame forms for any proceedings for which he considers 
that a form should be provided, and make rules consistent with 
the Act (1-a) as to the qualification of electors and of 
candidates for appojntment as members of a panchayat by 
election and the method and time of appointment of members 
cf a Panchayat by election in regard to the 
following matters. Then follow anumber of mat- 
ters specified im sub-cls. (a) to (f), (f) being 
“any other matters regarding the system of representation 
and of election.” The Government have framed rules which 
purport to have been made under sub-S. (1) of S. 144 of the 
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Local Boards Act and directed that the rules should come into 
operation on the 1st of January, 1916. Rule 33 provides that 
the validity of any election may be questioned by a petition put 
in before the Collector of the District or the Divisional Officer 
within fifteen days after the result of the election has been 


declared, by any candidate who has not withdrawn or by not 
less" than ten persons who have voted at the election on any of 
the grounds mentioned therein. Ground (e) which is the only 
material ground necessary to be considered for purposes of 
this appeal runs as follows :_* [hat the person whose election 
is questioned js likely to bring the local fund administration 


into contempt or that his being a member of the taluq board 
is dangerous to the public peace or order.” It provides that 
the Governor in Council or the Collector may act suo motu and 
take action on any facts affecting the validity of an election 
which may be brought to his notice whether by a petition by a 


rival candidate or otherwise. Rule 35 which is material for 
the consideration of the objection raised by Mr. Richmond runs 
as follows : “ Objections to the validity of an election on the 


ground specified in R. 33 (e) (4. e. that the person whose elec- 
tion is questioned is likely to bring the local fund administra- 
uon into contempt or that his being a member of the taluq 
board is dangerous to the public peace or order) and objections 


on the ground of disqualification under R. 9 (d) and all cases 
which involve an interpretation of the rules shall be referred 
by the Collector for the decision of the Government. In all 
other cases of objection under R. 33 an enquiry shall be held 


by the Collector or at his discretion by the Divisional Ofhcer, 
at which the contending parties shall have an opportunity of 
appearing in person or by representative, and orders shall be 
passed on the result of the enquiry by the Collector who may, at 
his discretion, dismiss the petition or, if he finds the election in- 
valid, either order a new election or declare that the candidate 
who obtained the next highest number of votes to the candidate 


or candidates disqualified or found not to have been validly 
elected has been duly elected. Provided that before declaring 
such next candidate to have been duly elected, the Collector shall 
notify his intention to do so to the other candidates and the peti- 
toners who have impugned the election and shall consider any 
objections which may be lodged by them in writing within ten 
days from the date of such notice. No appeal shall lie against 
the orders of the Collector passed under this rule,” 
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It is therefore clear from the rules that so, far as the 
objection that the person elected is likely to bring the local 
fund administration into contempt is concerned, no notice to 
the person affected and no enquiry are contemplated by the 
rules the reason very probably being that an enquiry into the 
niture of the ground referred to in clause (e) is not desirable 
in public interests. It is contended by Mr. Richmond that the 
right of a person who is duly eleçted to a public office is a right 
which he is entitled to vindicate in a Civil Court and that it is 
not open to the Government by rules framed under the Act to 
create a forum and thus deprive the person elected of his ordi- 
nary legal remedies. [Itis also contended that as the rule pur- 
ports to be framed under sub-S. (1) of S. 144 of the Local 
Boards Act, they could only embrace the subject specified in that 
clause as the matters to be dealt with by the rules and as none 
cf those matters relate to enquires into disputed elections, 
they cannot be relied on by the Government for the purpose 
now in question. Weare unable to agree with either of these 
contentions. The Local Boards being creations of Statute ancl 
that statute having given power to the Government to fram: 
rules for the purpose of working the Act, we think it is perfect- 
ly open to the Government to create a forum for the purpose of 
deciding disputes as to elections directed to be carried out under 
the provisions of the Act. The Government in passing the 
Local Boards Act has not taken away any rights which had pre- 
viously vested on the public and it 1s difficult to see how it can 
be said that restrictions could not be imposed by the Govern- 
ment acting on the rule-making power conferred by an enact. 
ment which creates new rights so long as the rules are not re- 
pugnant to any of the provisions of the Act. Nor do we think 
that, if power is given to make rules by the Act, the fact that 
the Government purports to make rules under one section ra- 
ther than another would be a ground for holding that the rules 
are ulira vires. 7 

In: Lakshminarasimha Somayagiar v. Ramalittgam Pillai (1) 
the guestionarose asto whether under the Local Boards 
Act the Governor in Council has power to make rules ousting 
the jurisdiction of Civil Courts as to object:ons to the validity 
of elections. Sadasiva lyer, J., was inclined to the view that 
the Governor-in-Council has no power to make rules and that 
the rules framed by the Government are invalid. ‘The learn- 
ed Judge was of opinion that S. 16 was too vague ana 
that, as the rules were not made under S. 16 but only under 

1. (1920) 39 M, L J. 319. ee 
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the qualifications of the electors and of. candidates for appoint- 
inents. by,election.and as to the method and time.of election 
and of elective Presidents, vice-presidents and members of loca’ 
boards, the power constituting a-special tribunal to enquire inte 
the validity of elections was not conferred by S. 144 (1) under 
which the present rules purport to be framed. Spenger, J., was 
of opinion: thatthe rules. were valid and that Ss. 16 and 144 
pave the Government power to frame rules relating to the adju- 
dication of disputes as regards the validity of election. After re- 
ferring to Ss. 16 and 144 the learned Judge observes as follows: 
“ But in any case I think that the words ‘ any other matters rce- 
carding the system of representation and of election’ illustrate 
what is meant in’clause (1) by the words ' method of election. 
of members of Local Boards. I think these words are.wide 
enough to cover the power of making rules-to provide for the 
whole scheme of elections and tor the conduct of enquiries into 
complaints: and objections to elections held or about 
to. be held as well as to objections to the list of. voters.” We 
agree with the view taken by Spencer, J. 


The question as to the validity of the rules framed under 
the District Municipalities Act arose for detérmination in more 
than one case. The Ditsrict Municipalities Act contains pro- 
visions analogous to those in the Local Boards Act with regard 
to the matter in question. Sub- clauses 1 to 6 of S. 250 (1) (a) 
of the District Municipalities Act correspond to sub-clauses 
(a) to (f) of S. 144 (1-4) of the Local Boards Act and give 
power to the Government to make rules with reference to the 
matters specified in that section. S. 10 of the District Munici- 
palities Act,also contemplates the power of the Government to 
make rules. Rules were framed under the powers conferred 
ty the District Municipalities Act. Rules 34 and 35 provides 
for cases of. disputes as regards the validity of elections and 
rule 35 (d) which is one of the grounds for setting aside an 
election is that the person is likely to bring the Municipal 
administration into contempt or that his being a Municipal 
Councillor is dangerous to the public peace or order. Rule 
36 provides that in cases falling under rule 35 (d) orders 
at be passed by the Government and not by the Collector. 
In Secretary of State for India v. Appa Rao (2) the question 


arose as the power of Government to frame rules under the 


a. (1923) 45 M. L. J. 156. 
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District Municipalities Act. Krishan, J., was WA ya that 
the fact that the Government purported to frame rules under 
one sub-clause which did not refer “to the matter rather than 
another which did so refer would not make rules ultra vires 
and observed as follows :__" Before a rule framed by a rule 
making authority is declared ultra vires, the Court must be 
satished not only that it had nq power to act under the power 
under which it purported to act, but also that it had no power 
at all under any law to so act. If power can be found else- 
where from the section quoted, the rules will be referred to 
that power and held not to be ultra vires.” The learned 
Judge referred to Rajan Chetty v. Seshayya (3), Queen 
Empress v. Ganga Ram (4) and Halsbury, Vol. 27, page 146. 
In Secretary of State for India v. Venkatesa Naidu (5) the 
question arose as to the validity of the rules framed under S. 
250 (1) of the District Municipalities Act IV of 1884 as 
amended by Act III of 1897. Rules were framed under S. 250 
as regards the power of the Government to veto the election 
of a person if, before his election, he 1s convicted of an offence 
which, in the opinion of the Governor in Council, disqualifies 
him from being a councillor. The plaintiff who was the res- 
pondent in-the appeal was elected as a Municipal Councillor 
but the Government set aside the election on the ground that 
he was guilty of such an offence as unfits him to be a municipal 
councillor. The District Judge found that some of the rules 
framed under the Act were ultra vires. Referring to the con- 
tention that S. 250 (1) (a) does not provide for a rule of the 
nature of rule 35 (a) (b) framed under it, Miller, J., observed 
as follows :— “Tam not prepared to decide that that is so, for 
itis not clear to me that S. 250, cl. (1) (a) (1), (vt) or (vit) 
would not cover the case. But even if it be so, the rule may 
be attributed to the power given by S. IO to prescribe condi- 
tions ; and if the power is there, the rule is good though it 
purports to have been made under a different section. ” The 
learned Judge held that the rule was not wltra vires and illegal. 
Wallis, J. was also of the same opinion. We think that 
Ss. 16 and 144 read together give power to the Government 
to make rules when an election 1s contested and also to frame 
rules declaring the qualifications required of a person before 
he 1s validly elected and that the rules framed by the Govern- 
ment are not ultra vires. 


3. (41894) I. L. R. 18 M. 236 (F. B.) 
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‘Thirnigg to the next question that the appellant was not 
given an opportunity to be heard before the Government passed 
orders, it is clear from the rules we have already referred to 
that no enquiry is contemplated. Rule 35 states that objec- 
tions to the validity of an election on the ground specified in 
R. 33 (e) and objections on the ground of disqualification un- 
der R. 9 (d) and all cases which involve an interpretation of 
the rules shall be referred by the Collector for the decision 
of the Government which shall be final and that in all other 
cases of objection under R. 33 an enquiry shall be held by the 
Collector, etc. It ts clear therefore that no enquiry is neces- 
cary. If the rule is valid, it seems to us that the Government 
has power to declare what shall be the nature and scope of the 
cnquiry. Reference was made to the Secretary of State for 
India v. Venkatesalu Naidu (3), already referred to where it 
was held that an enquiry was necessary before an election can 
be invalidated under Rr. 35 and 36 framed under the District 
Municipalities Act. But R. 35 requires an enquiry and the 
decision therefore cannot have any application to cases where 
no enquiry is required. We may point out that the Local 
Boards Act provides for enquiries whenever the Government 
thinks it necessary that the person affected ought to have notice, 
for example, S. 24, cl. (iii) provides for the removal of a 
president, vice-president or member of a taluq board whose 
continuance in office is, in the opinion of the Government, dan- 
perous to public peace or order or likely to bring the administra- 
tion of the local board into contempt. But cl. (#) states that 
when action is proposed to be taken in that matter no order 
shall be passed without giving an opportunity of explanation 
to the president, vice-president or member concerned. 


We are therefore of opinion that both the objections taken 
fail. It is not necessary to consider the further question whe- 
ther an action for damages would lie against the Secretary of 
State for India assuming that the rules framed by the Govern- 
ment were ultra vires. In the result the second appeal fails 
and is dismissed with costs. ° 


A.S. V. COET Second Appeal dismissed. 
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IN THE Hic COURT or TupicaTure AT Mapraé. 


PRESENT : SIR WALTER SALIS ScHwaBk, K. C., Chief 
° © 
Justice AND MR. Justice WALLER., 


The Commissioner of Income Tas, Madras -Referring 
Officer*. 
U. 

M: Ar. Ar.” Arunachalam Chettiar Respondent. 
The -Income Tax Act II of 1922, Ss. 6, 10 and 24—Assessee —Set-of-Right of — 
Commia- Trade in. individual capacity—Trade as member of unregistered firm tl in- 
sioner of curred in Jatter—Set- off against profits made tn former—Right of—S. 10 “ any ”— 

i ag. Meantng—S. 244 (1) and. (2)—A pplicability and effect. 

Y A person who carries ọn two different trades, one individually and the other 


oe usa member of an untegistered firm, is entitle] to set-off (for income-tax pur- 
= poses) the loss incurred by him’ in respect of the partnership trade against the 
j rofts made by him in his individual capacity. 


Though the practice is to assess firms as such, each partner in a firm is an 
assessee tn respect of the profits and gains of the business which he carries on 
in partnership. 


The word “any” in S. 10,0f the Income Tax Act means “ each and every ;” 
ond an assessee is therefore entitled to set off. profits in one pasire against losses 
in another. For this purpose there is no distinction between what an assessee 
earns alone and what he earns in partnership. 


A partnership is, for income- -tax purposes, not an entity known to the law ; 
and there is, for this purpose, no distinction between registered, and unregistered 
inms, 


Case stated under S. 66 (2) of'thėè Income’ Tax Açt' XI 
of 1922 fot the decision of the High Court, thè following 
question 'of law which has arisen in assessing the respondent 
herein, viz. 'M. Ar. Ar. Arunathalam Chettiar for the’ year 
1922_'.1923. 

© Where a person Carries on two different trades one ‘indi- 
‘dually and, the other as a member of an unregistered firm, 
is he entitled to set off the loss incurred by him in respect of the 
partnership trade against the profits made by him i in his indivi- 
dual trade ?” 


The Government Pleader (C. F Anantakrishna Atyar) 
on behalf of the Referring Officer. 


A. Krishnaswami Atyar and V Rajagopala Aiyar for the 
1 cspondent. 


The Court delivered the following 


Sir Walter JUDGMENTS :— The Chief Justice :_The question refer- 
a ied is, “ Where a person carries on two different trades one 


‘eee 





“R C-No. 6 of 1923. 12th October, 1923. 
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individually andthe other as a member of an unregistered firm; 
(s he entitled to-set-off (that is, for income-tax purposes), the 
loss «ncurred by him in raspect of the partnership trade against 
the profits made by him in his:individual trade ? ” 


The facts are that.the assessee has;an income from trade 
profits in two distinct. and separate businesses of his own and 
fiom other property, has made losses.in other bustnesses of his 
own, and also has incurred losses in two distinct businesses in 
Ww hich hei isa partner and which businesses are not registered. 


The question for decision | is a difficult one, the difficulty 
arising from the wording of the Income Tax Act. If our deci- 
sion is not in accordance with the real intention of the legisla- 
ture, it is for the legislature to make that intention clear here- 
after. The relevant sections for consideration are 6, 10 and 
24, and the difficulty is to ascertain the proper interpretation of 
the two latter. Section 6 is merely a division into heads of the 
different sources of income, one being ‘ business’ concluding 
with a general head of ‘ Other Sources.’ Section 10 de- 
hnes and elaborates the profits and gains covered by the heading 
‘Business.’ The tax is payable by an assessee under the 
head ‘ Business’ in respect of the profits or gains of any busi- 
ness carried on by him. ‘ Assessee’ is defined in S. 2 as ‘a 
person by whom income-tax is payable’ No mention is made 
in Se 10 of partnerships registered or unregistered, and, al- 
though it is the practice to assess firms ag such, I can find no- 
thing to Justify the argument that each partner, in a firm is not 
an agsessee, for he is a person by whom the i income- -tax is pay- 
able; nor can I find anything to justify the argument that this 
assessee, being a partner, is not 4 person carrying on the busi- 
ness in question. ` I am, therefore, prepared to hold that the 
present assessee is an assessee In respect of the profits and, gains 
of the businesses which he carries on in partnership. 


The next question that arises is, where an assessee'carries 
on two distinct- businesses, is he entitled to set off the loss on 
one against the profits of-the other ? The Crown has argued 
before us to the contrary, but it is to be observed that this is 
not the view taken by: the Commissioner. Indeed, he states 
that such set off has been allowed in respect of the separate 
businesses of the assessee which he carried on alone, namely, 
his money-lending business and his Bell-metal factory, ‘and it 
would from the reference seem to be his view that, if the 
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partnerships had been registered, such set off would be dllowa- 
ble also in respect of the losses of the partnership businesses. 
The Crown’s argument is based on the words of S. 10 
which refers to the profits of any business and would have us 
construe ‘any’ as ‘each and every.’ Counsel points to the 
I‘nglish Income Tax Act which under Sch. D makes chargeable 
to income-tax the profits and gains from any trade, and then 
by special rule, narnely, R. 15 of*the rules applicable to cases T 
and Il, (case I being that in respect of trade), provides that 
the losses of one business can be set off against the profits of an- 
other. This re-enacts S. ror of the Income Tax Act of 1842. 
Ít is argued that, if such a section was necessary in England, it 
follows that its omission here shows that it was not intended 
to allow such set off here. I have already pointed out that 
that is not the view of the Commissioner, and if it were the 
intention, it would indeed be anomalous ; for by S. 24 (1) set 
off is allowed between the ditterent heads of income, so that 
a trade loss can be set off against a professional gain or inte- 
rest on securities a privilege not allowed in England, while 
an adjustment of profit and loss between different businesses in- 
curred by the same person would be allowable in England and 
not here, although the arguments in favour of such allowance 
are at least as strong as those in favour of those governed by S. 
“4. What it is desired to tax is a man’s total net income and it 
would be most unjust to tax him on a profit on one business 
when, in fact, owing to losses on the other, he has a less or 
even no income at all. I do not believe that this was the in- 
tention of the Act, and I doubt whether R. 15 in the English 
Act was necessary, except to make clear the intention of the 
lugislature and, in my judgment, looking at the Indian Act 
alone, the words ‘ any business ' being open to either construc- 
tion; | must take that construction which, looking at the whole 
Act, I think, is the more rational and must construe ' any ° to 
mean‘eachandevery’ It follows that an assessee is entitled 
to set off profits in one business against losses in another. And 
{or this purpose, I can find no distinction between what an asses- 
see earns alone and what he earns in partnership. It ıs 
argued by the Commissioner that a partnership is, for income- 
(ax purposes, an entity, but it is not an entity known to the law 
ıt 1s not a separate entity like a company limited by shares, its 
name is merely a convenient method of describing its partners, 
cach of whom 1s jointly and severally liable for its debts, and, 


tor income-tax purposes, it is a convenient body to assess, as 
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the partners carry on the trade together and keep books in 
which the partnership transactions are entered and earn toge- 
ther profits or make lossés. It is to be observed that for this 
purpose no distinction can be made between registered and un- 
registered firms for whether a firm is a legal entity or not, does 
not depend on registration. 


It is then argued that S. 24 shows an intention that such 
set off is not to be allowed in the case of unregistered firms. 
But 5. 24 (1) is dealing with something quite different, 
namely, the allowance of set off between different heads men- 
tioned in S. 6 and not the allowance of set off between different 
businesses coming under one head. S. 24 (2) again dealing 
with set off between different heads allows the partners of a 
registered firm, where that, firm has made a loss under one 
head and has not sufhcient income under another head, to avail 
themselves of this set off, to use the loss to set off against their 
own individual incomes arising under other heads. Whether 
this must be taken by implication to prevent such set off in the 
case of partners of an unregistered firm is a different question 
which does not arise here, ‘as the present assessee desires to 
set off his partnership loss against a loss of his own under the 
same head, that is ‘ Business’ and not under a different head. 
| do not think that we should be justified in inferring from this 
section the intention of the legislature to prevent any sort of set 
off by a partner of an unregistered firm against his own trade 
losses. 

It follows that the answer to the question 1s in the afhrma- 
tive and the assessee is entitled to his costs. 


Wallace, J. :_1 agree and | have nothing to add. 
A.5. V. peewee Answer in the affirmative 


IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND Mr. JUSTICE COLERIDGE. 
Kaveribai Ammal by Agent S. L. Narayana 
Rao Appellant®* (Defendant). 
v. 
B. Mehta and Sons Respondents (Plaintiffs). 


Letters Patent (Madras), Ci. 15—“ Judgment ”—Appealability—Order of 
single Judge refusing to alter the terms of sale proclamation and to adjourn 
sale. 


+O S Appeal No. 41 of 1923. 24th April, 1923 
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An order of a single Judge of the High Court on the original side becusing 
tv alter the upset price fixed in a proclamation of a or to direct the sale 
of the property ip lots or to postpone the date of sale!’ fs an interlocutory order 
ac‘ainst which no appeal ‘lies under cl. 15 of the LettePmPatent, 


Tuljaram Row v. Alagappa Chettiar, 1 L R35 Mı a1 ML J.r (F B) 
rcjied on. 


Quaere : Whether the decision in Sivagami Achi v. Subramania Aiyar, 
IL R a7 M 259,(F B) is good law under the Code of Civil Procedlure, 1908. 

On appeal from the order of the Hon’ble Mr. Justice 
Kumaraswami Sastri, dated 3rd April, :1923, passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 321 of 1922. , 

L. S. Veer araghava Atyar and A. Ramakrishna Aiyar for 
appellant.. 

T. Ethiraja Mudaliar for respondents: 

The Court delivered the following 

JUDGMENTS :— The, Chief Justice : This is an interlocu- 
tory appeal from;an, order. of Kumaraswam! Sastri, J. sitting 
on the original side refusing the application by, Judge's sum- 
mons to alter the price fixed as the upset price in the proclama- 
tion of sale, to alter the mode of ‘selling of certain part of the 
property into a sale as a whole and to postpone the date of 
the sale. 

The suit was a mortgage suit. The preliminary decree 
gave what seems to be a short time of three months for re- 
deeming. That time having elapsed, no application having 
been made for extension of the time and no appeal having been 
taken from the preliminary decree, a final decree was passed 
ordering a sale. The Court then directed the sale on'a cer- 
tain day and in the ordinary way under O. 21, R. 66 caused 

a proclamation to be drawn up. Thereafter this summons 
was taken out and the learned Judge having dismissed it, this 
appeal is brought to this Court ; and the question is whether 
such.an appeal lies, 5 

Under the Code of Civil Procedure then in’ existence, 
which is in many ways similar on this matter to the present 
Code, a Full Bench of this Court in Sivagami Achi v. Subra- 
mania Aiyar (1) held that the Court in exercising its powers 
in settling, the terms of the sale proclamation acts ministerially 
and not judicially, and that therefore no appeal lies. T think 
it is true to say that for the purpose of that decision it was not 
necessary so to hold; but, however that may be, that is a 
finding of the Full Bench. Speaking for myself, I have very 


1 (1904) IL R27 Masg:14 ML J 59 (EB). 
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preat lioubts as to whether it is a correct finding or not, but it 
is a finding by which we are bound, provided there is nothing 
in the alteration in the Code to make it no longer applicable. 


On that, an interesting argument has been addressed to us and 
I should myself desire to refer that question to a Full Bench 
if | considered it necessary to follow that case in order to 


decide the point before us, hut I do not think et is. Th: 
question to be determined here must turn on the proper inter- 
pretation of the cl. 15 of the Letters Patent, which says “ We 


further ordain that an appeal shall lie from the judgment (not 
being an order of a certain kind) of one Judge of this Court. ” 
There is no doubt that those words give a right to appeal in 


respect of many kinds of orders, and the law, so far as this 
Court is concerned, is to be found in the Full Bench decision in 
Zuljaram Rao v. dlagappa Cheltiar (2) where a very large 
number of instances were given of orders which were appealable 
and one or two instances were given of orders which were not 
appealable and the Court came to the conclusion that the kind 


of order that was not appealable was an order which was des- 
cribed as merely interlocutory. In my judgment, the order 
in this case was merely interlocutory. It does not finally dis- 


pose of the rights of the parties at all. l should add that, in 
so far as it is an application to extend the time for the pur- 
posesof allowing the amount of the decree, to be raised by 


mortgage or by private sale of such property, the Court of first 
instance by reason of the terms of O. 21, R. 83 (3) was express- 
ly forbidden to make such order, and on that ground the Court 


had no power to make such an order and no appeal can lie from 
its refusal to do so. So far as the question of granting further 
time is concerned, the power of the Court below to do so must 
be sought under O. 21, R. 69 which says that the Court, in 
its discretion may adjourn a sale to a specihed day and in mv 
view, the order in the exercise of that discretion is an order 
of a merely interlocutory nature. l think the same applies 
to the question here whether there should*be an alteration ot 
the terms of the sale proclamation by raising the upset price 
and dividing the property into lots. The matter ts so purelv 
one of discretion of the lower Court not affecting the final 
rights of the partics at all that it ought to be treated as merely 
interlocutory. 


2. (1910) IL R35 Mı 21 MLJ: (FB). 
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On these grounds, this preliminary point succeéds ahd this 
appeal must be dismissed with costs. 

Coleridge, J. :__I agree. 

I should like to add that in my opinion Sivagauri Achi v. 
Subramania Aiyar (1) needs to be reconsidered by a Full Bench 
as in my opinion the alteration of the Code was deliberate 
and was intended to take away the ‘ministerial functions that 
were alleged to be vested in the Court and distinctly made it 

a judicial function from which an appeal will lie. 


A. V. V. ene Appeal dismissed. 
In TH Hicu COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE KUMARASWAMI SASTRI AND 
Mr. JUSTICE WALLER. 


V. A. Subba Rao Appellant* (Plaintif ). 
Vv. 
Ponnammai Nadathi alias Pakkiammal Nadathi 
(dead) and others Respondents (Defendants 
Nos. 1 to 4). 


Transfer of Property Act S. 83—Deposit of mortgage money—Money paid 
to the account of legal representatives of mortgagee and sub-mortgagee—Validity 
of deposit. 

The expression “ Mortgagee” in S. 83 of the Transfer of Property Act in- 
cludes the legal representatives and assigns of the mortgagee. A sub-mortgage 
ic in substance an assignment of the mortgage. Consequently a deposit, by the 
mortgagor of the mortgage money as payable both to the legal representatives of 
the deceased mortgagee and his sub-mortgagee is valid. 

Second appeal against the decree of the Court of the 
Additional Sub-Judge of Tinnevelly in A. S. No. 163 of 1920 
(Appeal No. 429 of 1919 on the file of the District Court, 
Tinnevelly) preferred against the decree of the Court of the 
Additional District Munsif of Tinnevelly in O. S. No. 515 of 
1917. 

S. Ramaswami Atyar for appellant 

C. S. Venkatachari tor respondents 


The Court deltvered the following 

JUDGMENT :— [his second appeal arises out of a suit by 
appellant to redeem a mortgage executed by him in favour of 
the husband of the rst defendant who died leaving the Ist 
defendant, his widow, and defendants 2 and 3, his minor daugh- 
ters. The 1st defendant in 1909 and after her husband’s 


S. A. No. 194 of 1921. 13th September, 1923. 
1 (1903) IL Raz M 259:14 ML J 57 (E B). 
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death PENE. wani the property and the 4th defendant claims 
to be entitled to the amount due on the sub-mortgage. The 
contention of defendants 1 to 3 is that the sub-mortgage origi- 
nally created by the 1st defendant was a nominal transaction. 
Lhe District Munsif found that the sub-mortgage was a 
genuine transaction supported by consideration but the Subord! 
nate Judge on appeal reversed the decree on this point. In 
1917, the appellant filed O. P. No. 33 of 1917 and deposited 
inCourt the amount due on the mortgage. It is not disputed 
that the amount deposited was the amount legally payable on 
the mortgage. He seems to have stated that there was 3 
sub-mortgage and that the 4th defendant claimed under it. 
Notice was issued to defendants 1 to 3 and to the 4th defen- 
dant. Owing to the contention raised by 1st defendant that 
the sub-mortgage was nominal and that the 4th defendant was 
not entitled to any portion of the money deposited in Court, 
the money was not paid to anybody but remained in Court. It 
was after decree in the suit (O. S. No. 515 of. 1917) ordered 
to be paid out by the District Munsif to the 4th defendant who 
drew this sum. . 

The first question is whether the deposit made under the 
provisions of S. 83 of the Transfer of Property Act in O. P. 
No. 33 of 1917 was a proper one. S. 83 of the Act enacts 
that a mortgagor may, at any time before a suit for redemption 
is barred, deposit in a Court having jurisdiction to the account 
of the mortgagee the amount remaining due on the mortgage. 
There can be little doubt that the word ‘mortgagee’ includes the 
legal representatives and assigns of the mortgagee. It 1s 
argued that a sub-mortgagee is not.an assign and that a deposit 
of the money as payable both, to the legal representative and 
the sub-mortgagee is not a proper deposit. 

We are unable to uphold this contention. Fisher in his 
I aw on Mortgage observes ‘ Mortgages are frequently trans- 
ferred by way of sub-mortgage. In that case the sub-mort- 
vage is a compound mortgage consisting of a mortgage of a 
chose in action, (viz., the original mortgagt debt) and of the 
property which is security for the original mortgage debt. ” 
In cases of suits where there is a sub-mortgage, the decree has 
to direct an account of what is due on the original mortgage 
and of what is due on the sub-mortgage and payment of what 
is due on the sub-mortgage not exceeding the sum due on the 
original mortgage and the residue, if any, to the original mort- 
pagee. Form No. 9, Appendix D to the Code of Civil Proce- 
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dure refers to suits by a sub-mortgagce against the ed 
mortgagor and mortgagee and shows that an account has to be 
taken on the above footing. Ghose in his work on the Law 
of Martgages in India observes, “ Debts secured by mortgage 
are also Frequently assigned by way of security. Such transac- 
tions are known as sub-mortgages and may be evidenced merely 
by a depositol title deeds. The sub-mortgagee by virtue of 
the assignment is not only entitled to the usual remedies against 
his own mortgagor but also against the original mortgagor. ` 
It is clear that a claim by a sub-mortgagee against the original 
mortgagor cannot be met by a plea of want of privity as the 
sub-mortgage is only an assignment of the original mortgagee’s 
rights. Where the sub-mortgage is for an amount equal to 
ar in excess of the original mortgage debt it will operate as a 
complete assignment, and if for any lesser sum, as an assign- 
ment pro tanto. 


We have not been referred to any case where a deposit 
in Court under S. 83 of the Transfer of Property Act has been 
held to be bad owing to the assignee of the mortgage being 
stated as the person entitled to the money. Where a person 
having notice of an assignment pays the money into Court and 
names only the original mortgagee who has parted with his 
rights as the person entitled to receive the sum deposited we 
do not see how he can if the money is taken away resist a suit 
by the assignee of the mortgage before such deposit. "(See 
Narayana Mudali v. Raghavammal (1)]. A sub-mortgagee 
will be a necessary party to a suit for redemption and we think 
that a deposit will not be bad merely because the petition states 
the persons entitled on the original and sub-mortgapes and the 
Court issues notice to them. ‘The case will of course be dif- 
ferent 1f the mortgagor alleges claims of persons not the legal 
representatives or assigns of the mortgagee for the purpose of 
seeing that the money is not drawn out or of supporting the 
case of persons with no title. 


We do not think that Madhavi Ammal v. Kunht 
Pathumma (2) and Debendra Mohan Roy v Sona Kunwar (3) 
referred to by the respondent apply to the case of sub-mort- 
gages. They were cases where strangers having no right 
in the mortgage were mentioned as persons entitled to the 
money deposited. 


xı. (1908) 18 M L J 462, 2. (1899) ILR 23 M 510 
3. (1904) IL R26 A 291. 
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The fact that the mortgagee and sub-mortgagee have dis- 
putes inter se either as to the validity of the sub-mortgage or 
the amount due thereunder will not affect the mortgagor. 
Where the fact of a sub-mortgage is not disputed it is no part 
of the business of the mortgagor to decide whether the sub- 
mortgage is real or nominal. In the case of legal representa- 
tives it has been held in Nagathal v. Arumugham Pillai (4) 
that any dispute that may arise between the heirs as to their 
shares will not affect the mortgagor making the deposit and we 
can see no reason why a similar rule should not apply wherc 
disputes arise as to the right to the money between the mort- 
gagee and the sub-mortgagec from him. A person executing 
a sub-mortgage and giving an apparent title should not cast on 
the mortgagor, a stranger, the duty of deciding who is entitled. 
Lo hold otherwise would in ettect deprive the mortgagor of 
the rights given to him by S. 83 where a mortgagee disputes 
the effect of his own act in executing a document which on the 
face of it creates rights in another to the mortgage money. 


We are of opinion that a sub-mortgage is an assignment 
of the mortgage and that having regard to the remedies of the 
sub-mortgagee a deposit m Court does not contravene the pro- 
visions of S. 83-of the Transfer of Property Act merely by 
‘reason of the fact that the mortgagor recites the sub-mortgage 
mı his petition and the Court directs notice to issue and the 
inonéy is owing to disputes between the mortgagee and his 
sub-mortgagee, not paid out. 


The next question is as to-the liability of the defendants 
for mesne profits. The 2nd and 3rd defendants are minor 
daughters and they cannot be liable for mesne profits owing tu 
any wrongful act of their mother. So far as the Ist and 
4th defendants are concerned it is immaterial to the plaintitf 
whether the rst defendant continued in possession or parted 
with it to somebody else. xst defendant died pending second 
appeal and her legal representatives are brought on record. 

t she created a sub-mortgage it was her duty to get back pos- 
session and hand it over to the mortgagor. The 1st defen- 
dant is found by the Subordinate Judge to be in possession. So 
lar as the rate of mesne profits is concerned there is no dispute. 
We think that defendants 2 and 3 as legal representatives of 
the rst defendant and out of her assets and 4 are jointly liable 
to pay the amount decreed for mesne profits. 
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As regards the amount deposited in Court in d. P. Ño. 33 
of 1917 which has been drawn by 4th defendant we think that 
on the finding of the Subordinate Jadge the 4th defendant is 
liable to pay the sum to the ist defendant. As we hold that 
the deposit was valid there is no reason why the plaintiff should 
pay the sum over again. There will be a decree in favour 
of the 1st defendant against the 4th defendant for recovery of 
the amount drawn by him. j 

The decree of the Subordinate Judge will be modifed as 
decided above. As the appellant has succeeded in all the 
grounds urged, respondents I and 4 will pay his costs of the 
appeal and in the Courts below. 


A. V. V. SOC Decree modified. 


IN THE HIGH COURT Or JUDICATURE AT MADRAS. 
PRESENT :__SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, Mr. Justice Courrs-[ROYTTER AND MR. JUSTICE 


RAMESAM. 

Sattayya Padayachi and others . Appellanis* (Appellants 
in A. A. O. No. 226 of 1922-Defen- 
dants Nos. 1 and 3 to 5 and 7 to 9). 


y. 


Soundarathachı Respondent (Respon- 
dent iñ the same-Plaintif. ) 


Civil Procedure Code O. 4 R. 1—Presentation of plaint to Judge outside 
Court and out of office hours —Valtdtty of. 

Where a Judge accepts a plaint presented to him outside Court and after 
the usual ofice hours, the suit must be deemed to have been instituted on the day 
on which the plaint was so presented. 

Thakur; Din Ram v. Hart Das, I L R 34 A 482 relied on. 


Letters Patent Appeal under cl. 15 of the Letters Patent 
against the judgment ofthe Hon'ble Mr. Justice Venkatasubba 
Rao in A. A. O. No. 226 of 1922 preferred against the order 
of the District Court of East Tanjore at Negapatam in A. S. 
No. 1 of 1922 (O. 8. No. 11 of 1921 on the file of the Court 
ot the Additional Subordinate Judge of East ‘Tanjore at 
Mayavaram ). 

K. Bhashyam Atyangar for appellant. 

S. Ramaswami Atyar for T V. Muthukrishna Atyar for 
respondent. 


“L P A No. 9 of 1923. 24th October, 1923. 


PART II. | THE MADRAS LAW JOURNAL REPORTS. 79 


The Court delivered the following 

JUDGMENTS > The Chief Justice :_This is an appeal un- 
cier the Letters Patent, Oldfield and Venkatasubba, Rao JJ. hav- 
ing differed in A. A. O. No. 226 of 1922. 


The point is a very short one. The Judge of a Court in 
the Mofussil having risen for the day went to his club. At 
his club he was approached by a Vakil who asked ham to receive 
a plaint, it being the last day for the expiration of the period of 
limitation. The learned Judge accepted the plaint and can- 
celled the stamp on it by writing upon it the words “ presented 
to me by” giving the name of the Vakil “ at 7-30 p. m., and 
signed and dated it. It is argued that nevertheless that suit 
is barred, because it has not been instituted within the period 
limit. S. 3 of the Limitation Act runs thus “ Subject to the 
vrovisions contained in Ss. 4 to 25 (inclusive) every suit institut- 
ed, appeal preferred and application made after the period of li- 
mitation prescribed therefor by the first schedule shall be dis- 
missed.” It is argued that the suit was not instituted on that 
day. Now turning to the Code of Civil Procedure, O.-IV R. 1 
provides that “ every suit shall be instituted by presenting a 
plaint to the Court or such officer as it appoints in this behalf.” 
The Judge of the Court could appoint himself or any one else 
as the officer to whom a particular plaint was to be presented. 
There is nothing in the rule to show that the presentation must 
be within office hours, or must be to the officer appointed at the 
Court or at any partitular place and I see no reason at all why 
if a Judge so chooses, he should not constitute himself the ofh- 
cer to receive the particular plaint at any place that he chooses. 
It is a matter which is not without authority, for precisely the 
sume circumstances arose in Thakur Din v. Hari Das (1). In 
that case the memorandum of appeal was presented to the Dis- 
trict Judge at his private residence after ofhce hours and he 
accepted it taking the precaution to state that it would be ad- 
mitted subject-to his having got the power to do so. The Full 
Bench of Allahabad held that he had the power. The Divi- 
sion Bench here differs. Oldfield, J. stated that the ruling 
in Thakur Din v. Hari Das (1) had no application to Madras, 
because, although in Allahabad it might be the custom for 
Judges to be approached outside Courts, in 
his experience it has not been so in Madras. 
Venkatasubba Rao, J., on the other hand, gave 
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mstances of the numerous kinds of applications to his PRA 
that had been made to Judges in Madras when away from the 
Court and outside ordinary office hours. 

| agree with the Full Bench decision in Thakur Din v. Hari 
Das (1), and Į see no reason at all to say that the 
same principle should not be applied in Madras. The appeal 
will be dismassed with costs. 

Coutts Trotter, J. :__l am of the same opinion. [ think 
that what pressed Oldfield, J., was the idea that, if you state 
that a Judge may receive plaints in this way out of office hours, 
you are committed to the further proposition that he must, 
With great respect to the learned Judge, | think that that is 
a fallacy. I think that it is in the discretion of the Judge to 
act as he did in this case or refuse to do so ; and, if the thing 
became a nuisance, I have no doubt that judges would refuse 
to oblige litigants by taking documents in this way. ĮI should 
like it to be understood that, so far as | am personally concern- 
cd, any such application would be received by me with great 
disfavour. 

Ramesam, J. :__l agree with the judgments just delivered. 


A. V. V. siesleteiseencties Appeal dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :__MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. f 


Savanna Venka Ana Runa Vellayappa 
Chettiar Appellant® (Respondent). 


Y 


M. L. M. Ramanathan Chettiar. .Respondeni (Petitioner). 

Provincial Insolvency Act, Ss. 4 and 80—Insoluency—Sale of properties 
by official Receiver —Objection by claimant —Procedure —Power of Offictal 
Receiver to ingute. 

Where in the course of an insolvency proceeding the Official Receiver either 
at his own instance or at the instance of a creditor proposes to sell properties 
claimed by a third person, the claimant may apply to the District Judge under 
S. 4 of the Provincial Insolvency Act for an order to prevent the sale of the 
Properties. It is not competent to the claimant to apply to the Official Receiver 
or for the Official Receiver to adjudicate on the claim. 


Appeal against the order of the District Court of Ramnad 
at Madura dated 28th November, 1921 and made in C. M.P. 
No. 832 of 1920 presented against the order of the Official 
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te dåted 21st November, 1920 and made in M. P. No. 
126 of 1920 in Í. P. No. 9 of 1919. 

B. Sttarama Rao and S. R. Muthuswami Atyar for appel- 
lant. 

M. Patanjali Sastri and C. S. Rama Rao Saheb for res- 
pondents. ` 

The Court delivered the following 


JUDGMENT :__This appeal is from an insolvency proceed- 
ing before the District Judge of Madura. The Official Re- 
ceiver seems to have made an attempt to sell certain properties, 
on which the appellant before us put forward a claim that such 
properties belonged to him and not to the insolvent and should 
not be sold. These properties were included in a mortgage 
decree obtained by the respondent against the insolvent. 
Strangely enough, the Official Receiver thought that he had 
power to dispose of a petition like this and thinking that a 
prima facie title had been made out by the claimant, he passed 
an order releasing the properties from sale, holding that the 
properties belonged to the claimant. On this the mortgage 
decree-holder conceiving that he was somehow or other ag- 
grieved by the order put in an appeal to the District Judge. 
The District Judge thereupon came tothe conclusion and 
rightly, in our opinion, that the secured creditor, the mortgage 
(lecree-holder, was not in any way bound by any proceedings 
taken*by the Offcial Receiyer in this matter. But he thought 
at the same time that the effect of the order, if allowed to 
stand, would be to deprive the secured creditor of his right of 
sale which conclusion we are unable to follow. The secured 
creditor undoubtedy was not at all affected by the order of the 
Ofhcial Receiver. On that the District Judge proceeded to 
allow the appeal petition before him and set aside the order 
of the Ofhcial Receiver without deciding whether the property 
actually belonged to the claimant or to the insolvent. The 
torm of the order which was drawn up proceeded further and 
it declared that the claim petition put in by the claimant do 
stand dismissed. The effect of that order if left standing must 
necessarily be that the property should be treated as the insol- 
vent’s and not as the claimant’s, a position which the District 
Judge did not arrive at in his judgment. 


We think that the whole of the proceedings is miscon- 
ceived. In the first place, the Official Receiver had no power 
to make any order in a claim petition. It is not a power which 
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has been delegated to him under S. 80 of the Provincial Insol- 
vency Act, V of 1920. If the claimant wanted to prevent 
the sale of the properties as belonging to the:insolvent, he should 
have applied to the District Judge direct to take action under 
S.4of the Act. He didnot do so. That being so, we must 
set aside all the proceedings in the lower Court and leave the 
parties in statu quo ante. The claimant if he finds that the 
Official Receiver either at his own instance or at the instance of 
any creditor proposes to sell the properties which he claims 
to be his, may, if so advised, apply to the District Judge under 
S. 4 of the Act for a proper order to be passed. 

We therefore allow the appeal and set aside all the pro- 
ceedings in the lower Court and direct each party to bear his 
cwn costs. 


A. V. V. PORREN Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. 
Messrs Ponnuswami lyer and Narayana 
swami lyer and another Appellants* (Plaintiffs and 
party appellant). 
VU. 


Damodar Hunsraj Respondent (Defendant). 

Civil Procedure Code, S. 20 (c)—Cause of actton—Sale of goods by Calcutta 
fiom to Madras firm—Payment of price by hundis—Sutt for recovery of money 
over patd—Forum. 

Plaintiffs, a firm of merchants carrying on business in Madras, purchased 
goods from the defendants, a Calcutta firm. ‘The arrangement as regards pay- 
ment of the price was that the money was to be paid by means of hundis 
d'awn by the defendants on the plaintiffs. The hundis were to be presented 
et Madras along with the railway receipts for the goods) In the course of 
their dealings, the defendants drew a hundi in their own favour for price of 
goods sold and indorsed it to a hundi broker in Calcutta. The hundi was 
eventually presented to the plaintiffs in Madras and paid off. ‘The plaintiffs 
then sued the defendants at Madras for recovery of a sum of money alleged 
to have been overpaid by means of the hundi. On a question arising as to 
whether the Madras Court had jurisdiction to entertain the suit, eld, that a 
part of the cause of action arose in Madras as the payment was made in 
Madras and that under S. 20 (c) of the Civil Procedure Code the suit was 
maintainable in the Court in which it was brought. 

Where a person outside Madras draws hundis on a firm in Madras which 
under-the contract, the Madras firm has to honour and pay when presented to 
them in Madras, the payment cannot be considered to be made when the hundi 
is negotiated by the drawer outside Madras but only when the payment is 
actually made by the firm in Madras on the hundi. 
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Mylappa Chettiar v. Aga Mirza Mohamed Shirazee, 37 M L J 712 distin- 
guished. 
Appeal against the order of the City Civil Court of 
Madras, dated the 14th December, 1921 in O. S. No. §30 of 
1920. 


M. A. Thirunarayanachari for appellants. 
N. Chatdrasekara Atyar for respondents. 
The Judgment of the Court was delivered by 


Krishnan, J. -__This ts an appeal against the order of the 
learned City Civil Judge returning the plaint in-O. S. No. 530 
ci 1920 on his file to be presented to the proper Court. The 
learned Judge held that no part of the cause of action arose 
within his jurisdiction and therefore passed that order. The 
suit was brought by the receivers on behalf of a firm in Madras 

called Kuppuswami Naidu and Company against the defen- 
dants, a firm carrying on business in Calcutta, for a certain 
sum of money which they claimed, had been overpaid to the de- 
fendants’ firm. Among the pleas raised by the defendants’ 
firm one was that the Court in Madras had no jurisdiction to 
try the suit and that the suit was properly triable only by 
the Court in Calcutta, where they carried on business and where, 
according to them, the whole cause of action arose. 


Jt is not denied that the defendants do not reside, or carry 
on business, or work for gain in Madras but the plaintiffs rely 
entirely for their contention that the suit lies here on the 
ground that part of the cause of action arose within the juris- 
diction of the Madras Court. Under S. 20 (c) of the Code 
of Civil Procedure a suit can be brought where the cause of 
action arises at least in part, and the question we have to de- 
cide is whether the cause of action in this suit has arisen at 
least in part in Madras. 


Kuppuswami Naidu and Co. had dealings with the Cal- 
cutta firm and the way in which the dealings were carried on 
nas that, on the orders of Kuppuswami Naidu and Co.., the 
Calcutta firm was to send by rail to several places all over the 
presidency named by the Madras Firm (plaintiffs). The 
contract was made in Calcutta but the arrangement as re- 
pards payments as stated by the defendants’ firm itself in their 
written statement was that the money was to be paid either 
in cash in Calcutta or by hundis drawn by defendants in Cal- 
cutta on the plaintiffs’ firm in Madras. The learned City 
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Civil Judge held that this arrangement about payment was an 
airangement which was tantamount to payment in Calcutta 
itself but we are unable to agree with the learned Judge on 
the point. When a firm outside Madras draws hundis on 
a firm in Madras which under the contract, the Madras 
frm has to honour and pay when presented 
to them in Madras, the payment cannot be 
considered to be made when the hundi is negotiated by the 
fiim outside Madras but only when the payment is actually 
made by the firm in Madras on the hundi. Negotiation ol 
the hundi is only a provisional method of realising money from 
persons who are willing to accept the hundi for a small profit 
and to take the trouble of presenting the hundi to the drawee 
and recovering the money from him. If the hundi is dis- 
honoured the endorsee will of course have recourse to the 
drawer of the hundi who had endorsed it over to him. So 
that the receiving of the money from an endorsee cannot be 
treated as payment towards the contract. The payment be- 
comes complete only when the buyer, in this case the Madras 
firm, actually makes payment on that hundi, and such payment 
is clearly a payment made in Madras. It is true that, in 
the first three instances, the money was actually paid by the 
Madras firm through an agent of theirs in Calcutta to the de- 
fendant ; but that arrangement does not seem to have been 
persisted in and subsequent payments were al] made by the 
system of the Calcutta frm drawing hundis in their own favour 
and endorsing them to some hundi broker and obtaining money 
from him, that broker taking the trouble of presenting the 
hundis to the Madras firm and receiving payment. It mav 
also be mentioned that one other arrangement about the pay- 
ment was that payment to be made only on the delivery of the 
railway receipts. [hese railway receipts were to be attached to 
the hundis and presented to Kuppuswami Naidu and Co., in 
Madras along with the hundis when payments of the hundis 
were demanded from them ; so that the presentation of the 
lailway receipt in Madras was also a part of the performance 
cf the contract, and was a necessary condition to be performed 
before money could be demanded from the Madras firm. 


In these circumstances, it seems to us clear that a part 
ot the cause of action must be held to have arisen in Madras 
both as regards the presentation of the railway receipts and as 
regards the payment on hundis ; and it would follow that the 
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City Civil Court had jurisdiction to try the suit, under S. 20 (c) 
oi the Civil Procedure Code. 


The learned City Civil Judge has relied upon a case re- 
ported in Mylappa Chettiar v. Aga Mirza Mohamed 
Shirazee (1) which he thinks is a case on all fours with the pre 
sent one, but there is a fundamental difference between that 
case and the present one which the learned Judge has over.. 
looked. There, although payment was by hundis, the arrange- 
ment was that the hundi was to be drawn and presented to the 
National Bank of Mandalay along with the bill of lading taken 
in the name of the consignor himself ; it was to be endorsed over 
to the branch of the National Bank at Mandalay and handed 
over along with the hundi to them, they were to make payment 
of the amount claimed to the consignor at Mandalay. The 
learned Judges find as a fact tn that case that the National Bank 
was merely acting as the agent of the Madras Bank who were 
themselves only the agents of the consignee at Negapatam and, 
when the bill of lading was endorsed over to the National Bank 
and received by that Bank and money was paid to meet the 
hundi drawn on the Bank, the transaction was complete so far 
as the consignor was concerned as the National Bank was found 
to have been acting merely as agents of the Negapatam mer- 
chant. It was on that ground that the learned Judges in that 
case held that the payment should be taken to be one made in 
Mandalay and not in Negapatam and that, so far as payment 
was concerned, the cause of action did not arise in Negapatam, 
but in Mandalay. Here, as we have already stated, all that 
the Calcutta firm did was to draw the hundi on the Madras firm 
and discount it in the manner usual among merchants with some 
exchange bank or frm which took hundis on discount, without 
being freed from the liability of having to repay the money paid 
in case the hundi is dishonoured. The Calcutta firm was en- 
titled to discount the hundi with whomsoever it pleased. There 
is no evidence that Nantaramdas Atmaramdas, the firm which 
actually negotiated these hundis for the Calcutta firm, were act- 
ing as agents of the Madras merchants at all. This case is 
therefore very clearly distinguishable from the case in Mylappa 
Chettiar v. Aga Mirza Mohammad Shirazee (1). 

The Bombay case referred to by the learned Judge, Moti- 
lal v. Suraymal (2) is a case where the principles are no doubt 
stated by Lyabji, J., but according to those principles if the pay- 
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ment has to be made at a particular place, part of the cause of 

action will arise there. 

It will be further noticed that the main claim in this suit 1s 
really for the amount that had been overpaid by Kuppusam: 
Naidu and ‘Co., to the defendant company. That payment 
was actually made in Madras. The hundi having been drawn 
for a largęr sum than the Calcutta firm was entitled to 
draw it for was presented in Madras and to save it from being 
dishonoured the Madras firm paid the excess amount here in 
Madras, and it is mainly for that amount that the present suit 
is brought. 

It is therefore clear to us that the cause of action did arise 
in Madras and that the plaint should not have been returned 
ror being presented to another Court but that the learned judge 
should have tried the suit himself. We therefore set aside the 
order of the learned Judge and direct him to take the plaint 
on to his file and dispose of the case according to law. 

As regards costs ,the respondent will pay the appellants 
costs in this Court. All costs in the lower Court will be dis- 
posed of by the City Civil Judge in his final judgment. 

A. V. V. Appeal allowed. 


[FULL BENCH. }] 
IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
IN INSOLVENCY. 

PRESENT : SIR WALTER GEORGE SALIS SCHWABE K. C. 
Chief Justice. Mr. Justice Coutrs TROTTER AND Mr. 
JUSTICE KRISHNAN. 

In the matter of A. N. B. Baluswami lyer 

and A. N. B. Narasimha Iyer. Insolvents. 
in the matter of Sellamuthu Servai and 

Rathnaswami Servai of S. Vellaswami Servai 
and brothers Insolvents. 

Hindu Law—Joint family—Father—Debts of, not immoral or tulegal—Son’s 
share in family property—Liability of, during father’s life-time. 

Held, that on the insolvency of a Hindu father, the Official Assignee could 
scll the joint ancestral estate of the insolvent and his sons to pay debts of the 
ineolvent not tainted with illegality or immorality. 

i. P. Nos. 201 of 1919 and 179 of 1921. In the insolvency 
jurisdiction. 

M. A, Uhirunarayanachariar for the petitioner. 


The Advocate General (C. Madhavan Nair) for the res- 
pondent. 


*I P Nos, 201 of 1919 and 179 of 1921. 8th October, 1923. 
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The Court delivered the tollowing 


JUDGMENTS : The Chief Justice :— Ihe petitioners are 
the infant sons of two brothers who traded in partnership and 
became insolvent. They were in possession of joint family 
property to shares in which the sons had on birth became enti- 


tled. 


The question raised in this insolvency petition is whether 
the son’s shares in the joint family property of a Hindu govern- 
ed by the Mitakshara Law can be made liable during their 
fathers’ lifetime to the fathers’ debts other than Avyavaharika. 
that is, those tainted with illegality or immorality, for the 
fathers having become insolvent, the Official Assignee claims to 
have recourse to the joint family property including, if neces- 
sary, the sons’ undivided shares therein. He alleges that the 
fathers could themselves alienate the property and pay such 
debts and that he can exercise that right in the interests of the 
faher’s creditors. 


There can be no doubt that this has been supposed to be 
in accordance with the Hindu Law for a very long time past 
and that Indian Courts have acted upon this view so regularly 
and continuously that it has been accepted as a well-known prin- 
ciple of law, and that a very large number of titles to property, 
where there had been sales of joint property by a father’s cre- 
ditors, or by the Ofhcial Assignee on his insolvency has been ac- 
cepted as good and not in any way open to question. 


We are now asked to say that all this is wrong, and that 
the son’s obligation to pay his father’s debts comes into opera- 
tion only on his death and that the son's share in the joint fa- 
mily property is immune until such time, except when the debt 
was incurred by the father for the benefit of the family, that 
Is to say, as agent acting within the scope of his authority. [Ít 
is said that the principle on which the law has proceeded ts that 
a son is under a pious obligation to pay his father’s debts and 
so save his father’s soul from the penalties which the Hindu 
icligion recognises as falling to the lot of those who leave this 
world with debts unpaid, and that it having been pointed out in 
two recent decisions of the Privy Council that, as it cannot at 
any time be predicated with certainty that any one will die with- 
cut himself having discharged his debts, that pious obligation 
cannot come into operation during the lifetime of the father, 
and it must follow that the son’s share in the joint family pro- 
perty cannot during the father’s lifetime in any way be made 
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, 
liable for the father’s separate debts. Logical though this 
inay be, it is by no means a convincing argument. Once a pro- 
position of law has been established anc acted upon over a 
period of time, it is too late to uproot it by a re-examination 
of the rationes decidendi of the cases by which the proposition 
was first established, and a conclusion that those rationes were 
erroneous at the time and no longer bring conviction to the exist- 
ing judicial mind. Further, the principle enunciated by Lord 
Halsbury in Quinuv.Leathem(1) are particularly apposite when 
trying to apply the rules of logic on a re-examination of the 
principles of the reported decisions on Hindu Law and their ap- 
plication to a particular set of circumstances. He stated them 
thus “There are two observations of a general 
character which I wish to make, and one is to re- 
peat what I have very often said before, that every 
judgment must be read as applicable to the particu- 
lar facts proved, or assumed to be proved, since the generality 
of the expressions which may be found there are not intended 
to be expositions of the whole law, but governed and qualified 
by the particular facts of the case in which such expressions are 
to be found. The other is that a case is only an authority for 
what it actually decided. I entirely deny that it can be quoted 
for a proposition that may seem to follow logically from it. 
Such a mode of reasoning assumes that the law is necessarily a 
logical code, whereas every lawyer must acknowledge that the 
law is not always logical at all.” 


If this matter were coming before us as a case of first im- 
pression and without the large mass of authority with which it 
is surrounded, I should enquire by an examination of the ori- 
ginal texts of the Smrithis and Mitakshara and the commenta- 
iles thereon whether it appeared that son’s property was or was 
not lable for his father’s debts during the father’s lifetime. If 
J found that the answer to this question depended on pious obli- 
gation I should wish to be satisfied whether that pious obliga- 
tion was such that it only comes into operation on the father’s 
death. On genera? principles a son’s property cannot be taken 
to pay his father’s debts and it would be necessary to show first 
that the Mitakshara makes some exception on account of which 
that general principle does not apply to Hindus, and then to 
discover how far that exception extends. I should on that en- 
quiry soon come to a passage in Yagnavalkya which has been 
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rendered, ‘‘ If a father has gone abroad or is dead or ts sub- 
dued: by calamity, his debts shall be paid by his sons and grand- 
sons.” Based on that passage the author of the Mitakshara 
lays down, “ If a father without paying the debt which is duc 
dies, or goes to a different country, or is afflicted with an incura- 
ble disease and the like, then his debt must be paid by his sons 
and grandsons by reason of their sonship and grandsonship even 
if no assets of the father or the grandfather have been left,” 

and later to a statement in Jagannatha which explains passages 
in Vishnu and Yajnavalkya which include the case of a father 
being wholly immersed in vice, as referring to a state of ‘ com- 
bined insolvency and insolence.’ The matter for consideration 
would be whether such expressions must not be taken to include 
a case of declared insolvency which view, if accepted, would be 
sufficient to determine the present case. -But I think we are 
relieved from the burden of this enquiry because certain princi- 
ples have been too long established for this Court, at any rate, 
to question them. In 1886 in Nanomi Babuasin v. Modun 
Wohun,(2), Lord Hobhouse who delivered the opinion of the 
Board said,‘ Destructive as it may be of the principle df inde- 
pendent co-parcenary rights in the sons, the decisions have for 
some time established the principle that the sons cannot ‘set up 
their rights against their father’s alienation for an antecedent 
debt, or against his creditor’s remedies for their debts,’ if not 
tainted with immorality. On this important question of the 
liability of the joint estate their Lordships think ‘that thefe ts 
now no conflict of authority.” In 1916) in Sripal singh v 
T agore (3) Lord Buckmaster said, “In every other event,” 
that is, except where the debt: was incurred for illegal or im- 
moral purposes, “ It is open to the execution-creditor to ‘sell 
the whole of the estate in satisfaction of the judgment obtained 
against-the father alone.” Between those dates the principle 
has been acted upon by the Privy Council and all the Courts of 
India. [Itis true that in all the cases of the Privy Council the 
question arose as between the alienees of the family property 
and the sons or their representatives, but I can find no indica- 
tion that those cases were decided as has been suggested here, 
on the consideration of the rights of the alienees as bona fide 
purchasers for value without notice. Indian Courts have not 
undérstood those cases as being limited in that way, for they 
have applied the principle to cases of execution against the son’s 
share in the family property and to the rights of Official As- 
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signee on the father’s insolvency and even to determining the 
forms of decree in suits against the father when it is desired to 
make the son’s share answerable for'the decree. 
= In.1917 came the decision in Sahuram Chander v. Bhup 
Singh (4): This case actually decided that the rule already 
established, that an alienation by the father of family property 
can only bigd the son’s interest in that property when. the alie- 
nation was for the purpose of discharging an antecedent debt, 
must be limited in its application to cases where the antecedent 
debt was incurred wholly apart from security of the joint fa- 
mily property. But their Lordships did state their view that 
the pious duty of a son to discharge his father’s debts only arose 
on his, father’s death. Itis to be observed that tn that case the 
claim against father for repayment of the money due was long 
since barred by limitation, and that Board was, therefore not 
considering the question whether if a decree had been obtained 
in respect of that debt or the father had become insolvent, it 
was a debt for which the son's share in the family property 
could.have been made liable. Further, in recognising the prin- 
ciple that the father can alienate joint family property to se- 
cure payment of an antecedent debt, it would seem that the 
Board must have recognised that the son’s share can be made in 
the father’s lifetime liable ta pay his father’s debts although 
such debts were not incurred for the benefit of the family. In- 
deed, in my, view, this case is really an.authority in favour of 
the Official Assignee who is dealing with.antecedent:debts, for if 
the father can alienate the family property to pay 
those debts, it seems to follow that the Official Assignee stand- 
ing in his shoes can do the same. Based, however, on the 
statement in this case that. the pious obligation only arises on 
the death of the father attempts were made all over India to 
raise once more the question which it was thought had been set 
at rest by Nanomi Babuasin v. Madan Mohun(2) and to get a 
finding that in no case where the debt was not incurred on be- 
half of the family could the son’s share be reached during the 
iather’s lifetime.’ These attempts failed see, for instance, 
Peda Venkanna v. Srinivasa Deekshathulu (5), Kandaswamt 
(rowndan v. Kuppu Moopan (6), Subramania Iyer v. Shaw 
Wallace and Co., Madras (7) and Hanumat Kashinath v. 
Ganesh Annaji (8). Sahuram’s case was followed by the Privy 
~ a (1917) LR 441 A126:33MLJ9%4(PC) = = ©——— 

2. (1886) I LR 13 Cal 2r (PC). 

5 (1917) TL R41M 136 33 ML J 519. 
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Council in J ogi Das v. Ganga Ram (9) where Lord Haldane 
quoted it'as authority for the proposition that the mere circum- 
stance of a pious obligation did not validate the mortgage other- 
wise invalid. In 1922 in Chetram v| Ram Singh (10), it was 
held following Sahuram’s case that the mortgage of the family 
property not being for an antecedent debt the mortgage ‘and 
the subsequent sale of the equity of redemption did not bind the 
sons or grandsons’ shares in the family’ property and it was 
further held that the grandsons were not under a 
pious obligation to repay to the vendees of the equity 
as a condition of recovering ‘the property the money 
received by their grandfather. Lord Shaw ‘in deliver- 
ing the opinion of the Board quoted with approval 
Lord Haldane’s interpretation of his, Lord Shaw’s judgment 
in Sahuram’s case but he added: “In the present case the 
doctrine’ (that is, of pious obligation) ‘is invoked aginst 
yrandsons and in the lifetime of sons. ‘Nothing more need be 
said. [he invocation of the doctrine entirely fails.’ Based 
on this observation attempts once more have been made in all 
the Indian Courts to throw doubt on the principle established in 
iYanomrs case and | think opportunely re-stated in Sripat 
Singh v.{agore' (3) by Lord Buckmaster. In Calcutta and 
Madras this has failed, see Madhusudan Das Mohant v. Iswara 
Dayi (11). The Oficial Assignee of Madras v. Ramachan- 
dra Aiyar (12) and Sama Rao v. Vannaji Vapujee (13). 

By reason of the numerous cases pending in insolvency and 
otherwise, this petition has been referred to a Bench, and I have 
directed it to be -heard by this Court as at present constituted. 
in my judgment, the cases of-Sahuram and Chetram were not 
intended to and did not alter the law as laid down in a long 
series of cases referred to above, and the Official Assignee is en- 
titled to succeed on this petition. On this point until the Privy 
Council has definitely otherwise decreed, the law in this Presi- 
dency must be considered to remain unaltered in this respect. 


Since the argument in this case, a judgment of the Allaha- 

bad High Court in Kishen Singh Vv Chhajju Singh (14) has been 

published. In that case in a suit against a father and sons in 

respect of rent due under a large lease to the father it was 

held that the lease was not taken for the benefit of the family, 

and was a speculative and risky transaction not binding on the 
3. (1916) LRagT Ar 32MLJ 133: 44 C 524 (PC). 

9. (1917) 21 C W. N. 957 (P. C.) 10.(1922) 49 1 A 228: 43 MLJ 98(P C) 

rr. (1921) IL R 48 C 341. 12. (1922) [TL R46M 54:43 ML J 569. 
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family, and the sons were accordingly dismissed from the suit 
and.-a decrce was given against the father alone, and in execu- 
(ion of that decree certain family property which had been hy- 
pothecated by the father as securityfor payment of the rent due 
under the lease, was attached and the son’s interest therein was 
sought to be brought to sale in satisfaction of the decree: It 
nas'held that this could not be allowed and, in my judgment, this 


decision is right i in that the debt having been held as Avyavaha- 


rika, execution could not be allowed against the sons in any form 
it being a. debt for which they had expressly been found to: be 
not- liable and for which their property could not be made ha- 
ble. Butas I read the judgment, it goes much further and in- 
deed seems to. accept as correct practically all the arguments 
which had been so clearly and ably addressed to us in this case 
by Mr. Tirunarayana Chari. It seems to lay down definitely 
that the pious obligation of a Hindu son to pay his father’s 
debt does not arise until after the death of the father and it 
treats the cases of Sahuram and Chetram as being authorities 
for this proposition and speaks of cases such as Girdhari Lal 
Aanto Lal (15) and cases following Nanomt’s case as having 
their authority shaken by these later Privy Council decisions, 
and with those parts of the judgment for the reasons given 
above I do not agree. Where a suit having 
been brought on a mortgage by the father of family property 
in which his sons are joined as parties, it is held that the*sons’ 
shares in the family property could -nevertheless be taken in 
cxeeution of’ the decree against the father is a point on which 
it is not necessary to-express an opinion and I should not desire 
to do so without having the matter fully argued. [ft would 
no doubt be a curious and anomalous position if the sons’ 
shares were not bound by the mortgage, but were liable to be 
taken in execution for the mortgage debt. But that is not 
a question which we are called upon to decide. 


I. P. No. 179 of 1921.__The petition will be referred 
back to insolvency Judge with these directions. He will deal 
with the costs. 


I. P. No. 201 of 1919 is referred back to the Insolvency 
Judge for disposal as we have not sufficient facts before us to 
deal with it. 


Coutts-Trotter, J. :_In the year 1914, the case ofSahu- 
am Chandra v. Bhup Singh (4), was decided by the Privy 
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Council. I set out the head-note as it appears at page 120 
of 44 1. A. as clearly showing the propositions which the learn- 
ed reporter conceived that case to establish. “The father of 
a joint Hindu family governed by the Mitakshara can only sell 
o: mortgage the joint family property so as to bind his sons in 
two cases, namely- (1) where the alienation is for famıly neces- 
sity, (2) where the alienation is made to discharge a debt 
which (a) was antecedent to the alienation, (b) was incurred 
wholly apart from the security of the joint family property 
and (c) is not proved to have been incurred for immoral 
purposes. Further during the father’s life an alienation by 
him 1s efective only in the first case, since its validity in. the 
second case rests upon the pious duty of the sons to discharge 
their father’s debt, and that duty arises only ' upon his death. ’ 
As to the first main proposition there has never been any ques- 
tion, nor as to the proposition (2) (c). As regards the pro- 
position (2) (a) their Lordships refer to the conflict of autho- 
rity which existed in India as to whether money paid in consi- 
aeration of a mortgage of ancestral property effected by the 
father could be treated as being antecedent within the meaning 
of the rules and they hold that it could not and that the debt 
must not only be antecedent in time, but must be a dissociated 
and distinct transaction. The proposition (2) (b) may or 
may not have been new law when it was promulgated. But 
it is safe to say that it embodied a principle which was not pre- 
sent to the mind of the Indian-Courts and had not been applied 
by them. A Full Bench of five Judges of this Court in 
Arumugam Chetty v. Muthu Gounden (16), was so much 
impressed with the possible effect of the application of this 
principle upon existing titles that they treated that proposition 
as an obiter dictum and upheld a mortgage where the antece- 
dent debt relied upon was a prior mortgage of the joint family 
estate independent in fact and prior in time to the mortgage 
sued upon. The detision of the Board in Chetram v. Ram 
Singh (10) re-afhrmed the proposition and although they do not 
expressly overrulé the decisidn of the Madras Full Bénch, 
it was cited to them by Mr. De Gruyther in argument, and 
I cannot doubt that they must be taken to have disapproved 
it. But we are really concerned in this case with the last pro- 
position, namely, that the pious obligation, as it is commonly 
called of the sons to discharge their father’s debts, which the 
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Mindu Law undoubtedly imposes upon them and grandsons, 
does not arise till the death of the father. | 
The difficulty which we are called upon to solve arises in 
this way. The Official Assignee seeks to alienate the’ joint 
tamily property of the family of which the insolvents were the 
managers including the assets of the minor sons in satisfaction 
of the debts of the insolvents so far as they are neither im- 
moral nor illegal within the meaning of the rule. The minor 
sons seek by this motion to restrain him from doing so. lt 
was decided’ by a Bench of this Court consisting of two mem- 


bers of the present Bench in The Offictal Assignee of Madras 
v. Ramachandra Aiyar (12), that the Official Assignee, though 
it cannot be said that the shares of the minors actually vest in 
him, has nevertheless the same rights of disposition of the 
family property in satisfaction of the debts of the manager as 
the manager would himself have been entitled to exercise if 
he had not been adjudicated an insolvent. I think that we 
should follow that decision which was only a re-statement of 


the effect of a long series of decisions in India beginning with 
the well known judgment of Latham, J. in Fakirchand Moti- 
(hand v. Motichand Harruckchand (17). Indeed I do not 
wather that the correctness of that decision was challenged in 
the lucid and able argument of Mr. Tirunarayanachari. His 
contention really is that on the true view of the authorities the 
tather himself would not in the circumstances have the right to 
alienate these properties. There can be no doubt that a 
series ‘of decisions of the Privy Council has established that a 
sale of the family property by-the father to his creditor or in 
execution levied by the father’s creditor on the family property 
cannot be set aside by the sons. That has been interpreted 
by the High Courts of India to involve:the further proposition 
that the sons are not only bound by the completed sale or exe- 
cution proceedings when the property purports to have passed 
to the creditor, but cannot resist the steps taken by the creditor 
to bring about the gransfer of the ownership of the property 
himself. The cases are set out in note (1) at page 410, sec- 
tion 307, of the 9th Edition of Mayne on Hindu Law. Mr. 
Jirunarayanachari’s argument falls mainly under two heads 

(1) he contends that all these decisions whether of the Privy 
Council or of the Indian Courts are based on the supposition. 
that the pious obligation devolves upon the sons not only. upon 


—— 
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the death but during the lifetime of the father. It is only 
just to observe that the leading case of Girdhari Lal v. Kantoo 
Lal (15), undoubtedly appears to proceed on that footing. 
He conteinds that as the pious obligation has been authorita- 
tively denied by the latest Privy Council decisiqns tO exist 
during the father’s lifetime, these cases are no longer to be re- 
garded as binding where the father is alive. (2) He argues 


that even if the older decisions. of the Privy Council which are 
set out at page 410 of Mayne on Hindu Law are binding, they 
aie all cases where the property by alienation or execution had 
already come into the hands of the creditor and that the liabi- 
lity of the sons should be confined to such cases. Hs supports 
this by saying that Sahuram’s case (4), has given a new ground 
on which the liability of the sons can be supported in cases of 
a completed transfer and excluded in cases where the transfer 
is not yet completed. He has been at a little difficulty to find 
a proper. legal label for his position, speaking sometimes of an 
cquity and sometimes of a doctrine in the nature of estoppel. 
However, let us turn to the passages in the judgment of the 
Board in Sahu Ram’s case (4), on which he relies. At 
page 132 the Board say this “ They desire in the first place 
to make it clear that much if not all of the law on the subject 
has arisen from the necessity of protecting the rights of third 
persons, say, the purchasers of the property who have taken 
their title for onerous consideration and in good faith, ” and 
at page 133 is the following passage : “ A‘perusal of the nume- 
rous authorities will show that where a joint family property has 
been sold out and out or where a decree in execution of the 
mortgage has been obtained against the property, and rights 
have thus sprung up with regard to the joint family estate, 
these rights are not to be defeated by the members of the 
joint family simply questioning the transaction entered into by 
its head.” Their Lordships then refer to the well known 
summary of Sir James Colville in Suray Bunst Koer v. Sheo 
Pershad Singh (18), which begins with the’ words, “ wherc 
joint ancestral property ‘has passed out of a joint family, ” 
words repeated by Sir John Stanley, C. J. in the case of 
Chandradeo Singh v. Mata Prasad (19). So far as I can 
ascertain, it is the fact that all the Privy Council cases do deal 
with executed sales and not with mere proceedings to enforce 
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the creditor's rights. But it is difficult to see in principle 

what reason there can be for holding that such a distinction 

should be drawn. If a creditor car hold what he has got, it 

is dificult to see why his hand should be stayed in attempting 

to get it. ' 

The argument that because the decision in Sahuram’s 
case (4), bas removed the basis which underlies the earlier 
decisions of the Privy Council. beginning with Girdhari Lars 
case (15), therefore the decisions themselves are to be dis- 
regarded, is one that I confess does not appeal to me strongly. 
The last thing I look for in Hindu Law is logical consistency, 
compounded as that law is, of ancient texts, thousands of years 
old, qualified and interpreted by a series of commentaries and 
by decisions of the Indian Courts and the Privy Council to 
temper and modify their application to the conditions of modern 
Indian life. It seems logically unanswerable to say that as the 
pious obligation of the son is based on the duty to remove his 
father from hell, that obligation cannot arise until the father 
by means of his death has reached hell. But the matter is 
not so simple as that, for Vishnu and Yajnavalkya as cited by 
jagannatha both accept the father’s becoming a sanyasi or be- 
ing wholly immersed in vice or his suffering from incurable dis- 
ease or being mad or being extremely aged (these last three 
qualifications come from Katyayana and Vrihaspati), as also. 
giving rise to-the.son’s liability to pay his father’s debts.’ It 
it possible enough to say that the early authorities treat these 
conditions -as equivalent to physical death, but at any ‘rate the 
doctrine of actual residence in put is gone, and it may be that 
that 1s the solution of this dificulty namely, that one is entitled 
to treat insolvency, as equivalent to a:kind of civil death of the 
tather which would thereby invoke the pious obligation of the 
sons. It is worth remarking that Jagannatha in his comment 
on the phrase “ immersed in vice ” includes under that head a. 
state of insolvency and insolence in which the-father has aban- 
doned all attempt to satisfy his creditors. He does not of 
course use ‘ insolvency ’ in the technical sense of a person who 
has been actually adjudicated by a,Court of Law. If this 
enunciation of the Hindu Law is correct, it seems to me that 
it will apply a fortiori to a case where there had been such a 
formal adjudication. 


The next observation I have to make is that there are at 


least two decisions of the Privy Council in which the son’s lia- 
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bility was enforced during the lifetime of the father, although 
ıt is true that it was after the property had passed to the credi- 
tor. One was Nanomi Babuasin v. Modun Mohun (2), and 
the other was Sripat Singh v. Tagore (3). In each of these 
cases language was used which appears to imply, that their 
l ordships who decided ıt had no intention of restricting the 
son's obligations to cases where property has actually passed. 
Ënd in each case the decision contains statements which if they 
are correct law establish the liability of the sons in such a case 
as the present. In Nanom Babuasin v. Modun Mohun (2) 
L.ord Hobhouse says this at page 35 “ Destructive as it may 
be of the principle of independent co-parcenary rights in the 
sons, the decisions have for sometime established the principle 
that the sons cannot set up their rights against their father’s 
alienation for an antecedent debt or against his creditors’ reme- 
dies for their debts if not tainted wih immorality.” In Sripat 
Singh v. Tagore (3), Lord Buckmaster says this at page 4, 
“an every other event” (that is, except where the debt was 
incurred for illegal or immoral purposes), “ it is open to the 
¢secution creditor to sell the whole of the estate in satisfaction 
cf the judgment obtained against the father alone.” It seems 
to me impossible to hold that these pronouncements mean that 
the creditor can hold the property against the sons if he has 
actually got it, but can be resisted in his attempts to take the 
legal steps necessary to get it. | have already said that ! 
do not look for logic in Hindu Law, but I think that such a 
state of things is repugnant not merely to logic but to a sense 
of practical justice and convenience. | think that the matter 
‘s admirably put by Shah, J. in Hanumanth Kashinath v. Ganesh 
Annajt (8), © Tam, therefore, of opinion that in the absence 
of a definite and explicit pronouncement on the point, this Court 
is bound in spite of the observations in Sahuram’s case (4) to 
follow the Indian decisions and the decisions of the Privy 
Council to which I have referred, and to hold that the decree- 
holder’s right to proceed against the ancestral immoveable pro- 
perty in execution during the debtor’s lifetime is co-extensive 
with the debtor’s power to alienate it under the Mitakshara for 
the satisfaction of his antecedent debts not tainted with illegali- 
ty or immorality.” Since the argument was concluded, our at- 
tention has been drawn to the case of Kishan Singh v. Chhaju 
2. (1885) IL R13Car (PC). 3. (1916) LRagIA1:32MLJ 133(PC). 
4. (1917) LR44IA 126 33MLJ14(PC). 8. (1919) I LR 43 B 612, 629 
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Singh (14), and ıt is indisputable that the reasoning on which 
the judgment in that case proceeds is opposed to the conclusion 
and reasoning of Scott, C. J. and Shah, J. in Hanumanth Kasht- 
nath v. Ganesh Annaji(8) and in effect adopts the line of argu- 
ment takef by Mr. Tirunarayanachari in this case before us. 
T he actual decision can be distinguished on a very simple ground 
The decree, was passed in a suit in which the sons and grandsons 
had been made: parties and the Court which passed the decree 
expressly exempted them and gave judgment against the father 
only. It was then sought notwithstanding the decree to bind 
the sons’ and grandson’s shares in execution, the decree not 
having been appealed from. I conceive that the decision can 
be upheld on the ground that even supposing the decree to be 
wrong, as long as it stood execution could not be sought on the 
footing that it was to be treated as a nullity in so far as It ex- 
onerated the sons and grandsons. 


I respectfully agree with the High Court of Bombay that 
the only course open to a Court in this country 1s to follow the 
earlier decisions and hold that the father manager or the cre- 
ditor or the Official Assignee standing in his shoes has the 
power to alienate joint family property in satisfaction of an 
antecedent debt of the father manager not tainted with illegality 
orimmorality. If the Privy Council had thought that the ear- 
lier decisions of the Board and the mass of decisions of the 
Indian Courts which had been built upon them were erroneous 
cr were to be restricted inthe manner suggested in Kishen 
v Chhaju Singh (14), they could easily have said so, as the 
whole subject has been before them for review in Sahuram’s 
case and Chetram’s case. They would then have pointed out 
that the dicta of Lord Hobhouse and Lord Buckmaster in 
INanomt Babuasin’s case and Sripat Singh’s case respectively 
which entirely support the decisions in the Indian Courts down 
to Sahuram’s case, travelled outside their legitimate scope in the 
decisions involved. They have not done so and until we are 
given further guidance I think that our plain duty is to take it 
as a settled rule that the father during his lifetime and any one 
who during his lifetime stands in his shoes can validly alienate 
the whole of the joint family property in satisfaction of antece- 
dent debts not tainted with illegality or immorality, and that it 
would be travelling outside our legitimate function to consider 
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a rule so well established as abrogated because the supposed 

Lasis on which it rests has been disturbed by the more recent 

pronouncements of the Prevy Council. 

Since | wrote this judgment and submitted it to my Lord 
the Chief Justice, I have had the advantage of perusing his 
judgment, and I desire to say that I respectfully agree with his 
Cbservations on the case of Kishen Singh v Chhajju Singh (14). 

Krishnan, J. :— In this ‘case the question for our decision 
is whether the Official Assignee is entitled to sell the whole of 
the joint ancestral estate of an insolvent Hindu father including 
the shares of his sons the parties being governed by the Mitak- 
shara Law, in realising the assets of the insolvent for distribu- 
tion among the creditors. It is not disputed that if the father 
has the right to sell the whole joint estate to pay off his antece- 
dent debts that power can be exercised by the Official Assignee. 
‘This was so decided recently by this Court in Official Assignee 
cl Madras v. Ramachandra Aiyar (12). The question for 
cur consideration then narrows itself into whether a Hindu fa- 
ther is entitled to alienate the joint ancestral estate of himself 
and his sons to pay off an antecedent debt of his. As pointed 
out by the learned Chief Justice, it has been taken as the settled 
law in this country that he could do so provided that the debt 
was not an illegal or immoral one, ever since the decisions of the 
Privy Council in Girdhari Lal's case and in Nanomi Babuasin’s 
case, ethe latest ruling of the Privy Council on the point being 
in Srtpat Singh v. Tagore (3). Now it is contended before 
us that the recent decisions of the Privy Council in Sahuram’s 
case, followed in Chetram’s case have altered the law on the 
point and has abrogated the doctrine of the Hindu father’s 
right to alienate the joint ancestral property of himself and of 
his sons to pay off a proper antecedent debt of his. . 


To decide this question we have to consider the cases of 
Sahuram and of Chetram very carefully. Taking Sahuram’s 
case first, that was a suit brought to enforce a mortgage given 
about 20 years prior to suit by one Bhup Singh to one Bhagirath 
for Rs. 200 paid in cash. Sahuram the plaintiff obtained the 
rights under that mortgage by paying off Bhagirath’s mortgage 
and sued Bhup Singh and his sons and grandsons and others to 
recover Rs. 15,000 by sale of the property mortgaged which 
consisted of joint ancestral properties belonging to Bhup Singh 
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and his sons and grandsons. It was found by the Lower Court 
that no legal necessity for the mortgage had been proved. Be- 
fore the Privy Council it was argued however that even though 
legal necessity was not proved as there was no proof by the sons 
that the delt was of an illegal or immoral character, they had 
no defence to the suit as the father was entitled to mortgage 
the ancestral estate for an antecedent debt of his, quite apart 
from any legal necessity. The Privy Council had to consider 


then the scope of the doctrine of ‘ antecedent debt’ to see if it 
applied to the facts of the case and their Lordships held that 
a mortgage debt borrowed on the security of the ancestral pro- 
perty itself could not be treated in any way as an antecedent 


debt within the meaning of that doctrine and they accordinglv 
repelled the argument that the case was one to which the doc- 
trine applied. They did not however, say that the father 
could not sell or charge the joint ancestral estate where the debt 
was not only antecedently incurred by him, but incurred wholly 
apart from the security of the joint property. In fact if they 
were holding that the father could not sell the joint estate for 
an antecedent debt of his because the sons’ pious duty arose only 
after the father’s death they would have said so in clear terms 
ind there would have been no necessity to consider the scope of 
the rule of * antecedent debts’. On the other hand their Lord- 
ships have in more than one place in their judgment stated that 
they make an exception in favour of the father’s power to sell 
for an antecedent debt. heir Lordships on p. 444 of I. L. 
R. 39 A 437 say this “ although the correct and general prin- 
ciple be that the debt was not for the benefit of an estate then 
the manager should have no power either of mortgage or sale 
of{-that estate in order to meet such a debt yet an exception has 


been made to cover the case of mortgage or sale by the father 
in consideration of an antecedent debt. This being an excep- 
(ion from a general and sound principle their Lordships are of 
opinion that the exception should not be extended and should 
be very carefully guarded.” Here they clearly recognise the 
existence of the rule of antecedent debts and do not in any way 
abrogate it as suggested. Again on page 447 their Lordships 
say “In their Lordship’s opinion these expressions which have 
been the subject of so much difference of legal opinion, do not 
g:ve any connivance to the idea that the joint family estate can 
be eftectively sold or charged in such a manner as to bind the is- 
sue of the father, except where the sale or charge has been made 
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in order to discharge an obligation not only antecedently incurr- 
ed but incurred wholly apart from the ownership of the joint 
estate of the security afforded or supposed to be available by 
such joint estate. The exception being allowed as m the state 
of authorities it must be. [t appears to their Lordships to apply 
ard to apply (only) to the case where the father’s*debts have 
been incurred irrespective of the credit obtainable from immove- 
able assets which do not personally belong to him, but are joint 
lemily property.” I have quoted these passages at length to 
show that their Lordships expressly exempted from the pur- 
view of their decision the exceptional case of the father being 
able to alienate joint ancestral property of himself and his sons 
for a proper antecedent debt. How after such expressions 
of opinion by their Lordships themselves in their judgment the 
case could be treated as an authority for doing away with the 
doctrine of antecedent debt altogether, I entirely fail to, see. 


The main decision in Sahuram’s case was that a mortgage 
on ancestral property could under no circumstances be treated 
as an antecedent debt to justify an alienation of ancestral pro- 
perty and that beyond the power given to the father by this 
doctrine to deal with the son’s share in the joint estate neither 
the father nor his creditors could rely merely upon the general 
rule of the son’s pious duty to pay his father’s debt to have re- 
course to the son’s share of the joint estate to pay the father’s 
debt.” These propositions were reafirmed in Chetram’s case 
and any attempt like the one made by the Full Bench of this 
Court in Arumugam Chetty v. Muthu Goundan (16) to 
treat the ruling of the Privy Council as an obiter dictum must be 
abandoned. {Í agree with Coutts Trotter, J., that that Full 
Bench decision must be treated as erroneous, for though it is 
not expressly overruled by the Privy Council it is clearly in con- 


flict with their Lordship’s view which has been re-affirmed in 
Chetram’s case. 


The passage that has given trouble in dealing with the 
question before us is the one on page 444 of I. L. 39 All. where 
their Lordships say that the prior obligation of the sons to pav 
off their father’s debt cannot and does not arise till the death of 
the father. Now it is argued that the father’s power to sell 
the ancestral estate including the shares of his sons for an ante- 
cedent debt and the creditors right to have recourse to such 
estate for payment of his debt are founded upon the theory of 





16 (1919) [LR 42M 711:37 ML J 166 (F B). 
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the son’s pious obligation and if that pious obligation is treat- 

ed as not arising during the father’s lifetime the father cannot 

deal with the son’s shares in the joint estate nor the creditor 

while the father is alive. 

The dgctrine of ‘ antecedent debt’ was no doubt evolved 
trom the * fous obligation ' theory, see Nanomt’s case and that 
theory originally was that the son was under a duty to save his 
tather’s soul from the penalties prescribed by Hindu Sastras 
for a man who dies without paying off his debts. Such a duty 
would only arise after the father’s death as the Privy Council 
justly point out. But the theory was extended at a very early 
stage even by the Hindu Smrithi writers themselves like Vishnu 
and Yagnavalkya to cases of persons who became sanyasis or 
suffered from incurable disease or went away to foreign country 
and so forth. These are all cases where the pious obligation 
was taken to arise before the death of the debtor-father. 
Other restrictions and changes were introduced into the doctrine 
by the case-law of the country till it has now become crystallised 
as the doctrine of the ‘antecedent debt’ That doctrine has 
become a definite and independent doctrine in Hindu Law which 
kas been acted upon for many years and any attempt to do away 
with it now by referring to its origin and arguing that its de- 
velopment was illogical can hardly be supported. In the para- 
graph referred to in page 444 of I. L. R. 39 Allahabad as I 
read it, the Privy Council was repelling the attempt to base a 
claim against the sons ‘ merely’ on account of their pious obli- 
gation to pay off their father’s debt quite apart from any ante- 
cedent debt. Their Lordships use the word ' merely’ in that 
paragraph and again lower down use the same word when they 
say ` accordingly the case founded merely upon pious obligation 

fails.’ [I understand their Lordships to refer in 
that para. the attempt to enlarge the scope of the son’s liabilt- 
ty beyond the limits of the doctrine of ‘ antecedent debt’ by 
recourse to their pious duty as originally understood. Those 
observations, in my opinion, do not touch the doctrine of ante- 
cedent debt as otherwise the judgment will become self contra- 
dictory. 

Chetram’s case does not advance the position any further. 
It was a case of a sale by a father of ancestral estate being 
set aside. Ihe mortgage which formed part of the considera- 
tion for the sale was according to their Lordship’s view already 
expressed in Sahuram’s case not an ‘antecedent debt’ The 
balance of the sale price was paid in cash, that of course was 
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not a debt at all. The sale not being for proper legal neces- 
sity or for antecedent debts necessarily failed. It was argued 
that where the sale failed a debt arose, at least as regards the 
cash paid, which the father was bound to re-pay and that consti- 
tuted an antecedent debt for which the creditor could have re- 
course to the ancestral estate and were if! not for 
the fact that their Lordships were abrogating thg doctrine of 
antecedent debts they would have given a decree for that amount 
against the ancestral estate. This is not so. There was no 
debt at all in existence to apply the doctrine of antecedent debt, 
the application of the doctrine of the son’s pious duty by itself 
to make the sons liable during their father’s life-time their 
Lordships hau repudiated, see also Jogi Das v. Ganga Ram(g). 


The conclusions [ have come to agree with the conclusions 
cf the Calcutta and Bombay High Court see Madhusudhan 
Das Mohunt v. Iswart Dasi Debi(1r) and Hanumanth Keshi- 
nath v. Ganesh Attnajt (8) and are in accordance with the pre- 
vious rulings of this Court, cited by the learned Chief Justice in 
his judgment. Our attention was, however, drawn to a recent 
case inthe Allahabad Court Kishen Singh v Chhajju Singh (14) 
which is in petitioner's favour. In that case it was decided 
at the trial of the suit itself that the sons and grandsons who 
were parties to the litigation and their estate were not liable 
ior the suit debt. The question could then hardly be re-opened 
in execution. I therefore agree with the learned Chief Justice 
that the decision is right, but in so far as the views of the learn- 
ed Judges are against the views I have expressed above I re- 
gret with all respect | am unable to follow them. 


I have come to the conclusion that the Official Assignee 
can sell the joint ancestral estate of the insolvent and his sons 
to pay such of the debts of the insolvent which are not shown 
bv the sons to be illegal or immoral debts, and I agree to the 
order proposed by the learned Chief Justice. 


A. S. Ya 


ET Ey, 


8. (1919) I LR 43 B 612 14 (1922) I. L. R. 45 All. 90. 
9. (1916) 21 C. W, N. 957 (P. C.) 1y. (1922) I.L R 48 C 341. 
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[FULL BENCH. } 
IN THE High Court oF JUDICATURF AT MADRAS. 
PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Kr., 
Chief Justice, MR. Justice RAMESAM AND MR. JUSTICE 
WALLACE. 
Rajagopal Aiyar, minor, by guardian 
Ramachandra Atyar A ppellant* (Petitioner- 
3rd defendant). 


V. 
Ramanujachariar and another Respondents (Counter- 
pelitioners__purchasers and 
decree-holder ). 


Civil Procedure Code S. 47, O. 21 rr. 22 and go—Indian Limitation Act. Arts. 
166 and 181—Exccuiton sale without notice under O. 21 1. 22 where such notice 
is necessary —Sale, void and not merely voidable —A pplication to set aside 
a void execution sale, governed by article 181 of the Limitation Act and not by 
article 166—Failure to give notice under O. 21 1. 22, whether an irregularity in 
publishing o conducting the sale within the meaning of O. 21 1. 90. 

In cases where notice under O. 21 r. 22 of the Code of Civil Procedure has 
net been issued and the omission is due not to the fact that sub-rule (2) has 
been applied, but to the fact that notice was not asked for, sales held in execu- 
tion are void and not merely voidable as against the persons to whom notice 
should have been, but was not issued. 

Visvanathan Chetty v. Somasundaram Chetty, I L R 45 M. 875 and- Dorai- 
swami v. Chidambram Pillai, 45 M L J 413 overruled. 

Raghunath Das vx. Sundar Das Khetri, 42 Cal 72 and Shyam Mandal ~v. 
Salinath Banerjee, I L R 44 C 954 followed. 

Malkaı jun v. Narharı I. L. R. 25 B 337 and 14 C. 18 distinguished. 

Where a sale in execution is void as against a party, an application to set it 
uside under S. 47 of the Civil Procedure Code or otherwise is governed by arti- 
cle 181 of the Limitation Act and not by Article 166. 

Seshagiri Rao v.Srinivasa Rao, I L R 43 M 313 approved. 

Per the Chief Justice and Waller, J :—The failure to give notice of an appli- 
cation for leave to attach and sel] under O. 2r r. 22 of the Civil Procedure Code 


is not an irregularity in publishing or conducting the sale within the meaning 
of O. 21 r. 90 of the Code. 


Appeal against the Order of the Distrıct Court of East 
Tanjore atNegapatam, dated the 23rd of January, 1922, in 
C. M. A. No. 81 of 1921, preferred against the order of the 
Court of the Subordinate Judge of East Tanjore at Negapatam 
in Miscellaneous Application No. 278 of 1921 in O. S. No. 13 
of 1916 on the file of the Court of the Temporary Subordinate 
Judge, Tanjore. 

V Ramaswami Ayyar for the appellant. 
=~ T. Narasimha Ayyangar and N. S. Rangaswami Ayyangar 
tor Ist respondent. 


A, A. A. O. No. 45 of 1922. 6th November 1923. 
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The Court made the following 
ORDER : The Chief Justice :__A preliminary point is 
taken that no second appeal lies because it is said that this is 
an appeal on a petition based on, there being a material irregu- 
liarity in publishing or conducting the sale within the meaning 
of O. 21, R. go, that the order made under R. 2 setting 
aside the ‘sale, was an order made by reason of that material 
irregularity or fraud, and that as no second appeal lies from 
crders made under R. 92, there can be no second appeal here. 
T'he answer is that it may be perfectly true as regards part of 
the appeal, but one of the grounds on which the appellant relies 
lə that no notice was given of the application for attachment and 
order for the sale of the property and that, that comes under 
47 of the Civil Procedure Code and is therefore appealable 
as a decree. 


The only direct authority on the point is the judgment of 
Oldfield and Seshagiri Ayyar, JJ. in Neelu Neithiar v. Subra- 
manta Moothan (1), where under somewhat similar circum- 
stances which were not really so strong as this, because the 
failure to give notice was at a later stage, they held that, where 
an application is made which is partly covered by R. 90 of O. 21 
and partly not so covered, although the order purports to have 
been made under R. g2 of O. 21 a second appeal will lie. 

There are dicta in other cases to the effect that, where 
there is absence of notice, there is a remedy. under O. 21. 
Rule 90 or S. 311 of the Old Civil Procedure Code which cor- 
responds with it, particularly in the decision of the Privy Coun- 
cil in Malkarjun v. Narhari (2), but, on looking carefully into 
that case, we note that this point was in no way before the 
Privy Council ; -but apart, I think that the decision in Neelu 
Vetthtar v. Subramania Moothan (1) is an authority, and | 
should myself come to the same conclusion as was come to, in 
that case because looking at the words of O. 21, R. 90 thev 
appear to me perfectly plain. What is being dealt with there 
is a material irregularity or fraud in publishing or conducting a 
sale ; and I cannot bring my mind to the vfew that the failure 
to give notice of the application for leave to attach and sell is 
an irregularity in publishing or conducting the sale. It seems 
to me that it is really a contradiction in terms. There is no 
sale to publish or conduct until after leave of the Court has been 
obtained (a) to attach the property and (b) to sell. 


1, (1919) 11 L. W. 59 2, (1901) I. L. R. 25 B 337. 
R 14 
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Whether or not that failure to give notice is an illegality, 
is a matter which is entirely irrelevant for the present purpose 
because it is only certain kinds of irregularities that are covered 
by O. 21, R. go. If the omission in this case was the other 
kind of irggularity or whether it renders wholesale a nullity, 
it is not bought within the wording of that rule. ‘The preli- 


minary poigt fails and this appeal must proceed. 
Waller, J.: | agree that a second appeal will lie. 


This Appeal against Appellate Order No. 45 of 1922 
came on for hearing again on Monday, Tuesday, the 24th and 
25th days of September, 1923. 


V Kamaswami Ayyar for the appellant. 


T. Narasimha Ayyangar and N. S. Rangaswami Ayyangar 
for the Ist respondent. 


The Court made the following 
ORDER OF REFERENCE TO A FULL BENCH > 


ORDER :— [he question in this case is as to the validity 
of a sale held in exccution of a decree for maintenance. Ap- 
pellant was the 3rd defendant in the suit. The contesting 
respondent is the purchaser in execution. The Sub-Judge 
found that the sale was invalid as notice of execution mnder 
(). 21, R. 22 had not been issued to 3rd defendant and that 
the application was in time under Art. 181 of the Limitation 
Act. Finding, further, that the property had been sold for 
considerably less than its proper value, he proceeded to set 
aside the sale under O. 21, R. 90. The District Judge, on 
the other hand, was of opinion that notice to,3rd defendant 
was unnecessary, that the sale was not invalid and that the 
application was barred by limitation, presumably under 
Art. 166 of the Limitation Act. He added that there was 
no allegation of fraud or collusion against 1st defendant. Had 
he said that no fraud or collusion had been proved, he would 
have been more accurate. There were certainly allegations_— 
no doubt, of a vague description of fraud and collusion against 
ist defendant and the plaintiffs in the suit. Nothing, however, 
was alleged against the auction-purchaser, though it is now sug- 
vested that he was a party to the fraud, as a result of which the 
property was sold for less than its proper value. There is 
no evidence of any collusion between these persons. 
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The auction-purchaser is not connected with rst defen- 
dant’s family. It 1s not at all probable that the plaintiff and 
Ist defendant, who were on opposite sides in the suit, would 
have colluded together. Plaintiff had no interest whatever in 
vetting the land sold for a low price. Her integest, if she 
had any, lay in the opposite direction. Nor 1s k apparent 
why rst defendant should have conspired to bring fo sale only 
that part of the property in which she had a life-estate. 

The evidence as to the alleged inadequaċy of price is not 
very satisfactory but we accept the finding of the Subordinate 
Judge that the sale was in fact at an undervalue. 

Il. [he finding that there was no fraud or collusion does 
not end the matter. The next question is whether the sale, 
as against 3rd defendant's interest, is invalid or not. 3rd 
defendant had undoubtedly a vested interest in the property 
sold and a notice should have gone to him under O. 21, R. 22. 
It has been held in Gopal Chander v. Gunamont Das: (3)- that 
the omission to give such a notice render the sale void. ‘This 
decision has been approved by the Privy Council in Raghunath 
Das v. Sundar Das Khetri (4) and followed in Shyam Mandal 
v. Satinath Banerjee (5). ‘Ihe last case has been dissented 
from in Vtisvanathan Chetty v. Somasundaram Chetty (6), 
where it has been decided that the non-issue of notice under 
O. 21, R. 22, is a mere trregularity and not an illegality affect- 
ing the jurisdiction of the Court to execute the decree. The 
Judges refused to follow the Privy Council ruling on the ground 
that it was passed under the old Civil Procedure Code which 
had in it no provision corresponding with the present sub-rule 
(2) of R. 22.. The ruling in Shyam Mandal v. Satinath 
Banerjee (5), they dismissed with the remark that it had not 
considered the effect of sub-rule (2). In Doraiswami v. 
Chidambaram Pillai (7), Spencer, J..arrived at the same con- 
clusion. “So long” he said “as R. 22, cl. (2) permits an 
cxecuting Court to dispense with notice for reasons to be re- 
corded, it is difficult to see how the issue of process without 
notice and without recording reasons would affect the jurisdic- 
ion of the Court or would be more than an irregularity.” We 
think that the decision in Shyam Mandal v. Satinath Ban- 
crjee (5) is correct and that the ruling in Visvanathan Chetty v. 
Somasundaram Chetty (6) has been too widely expressed. It 
3. (1892) I. L R. 20 C. 372. 4 (1914) I LR 42 C 72:27 ML J150 (P C) 

s (1917) ILR44C 954. 6 (1922) ILR 45 M 875:42 ML J 422. 
7. (1923) 45 M L J 413. 
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may well be that, where an application has been made under 
sub-rule (2) and the conditions contemplated by that sub-rule 
exist, the non-issue of notice without the recording of reasons 
would be a mere irregulariy. But we are of opinion that when, 
as here, it œ not even suggested that the conditions required by 
sub-rule d ) existed or were under the consideration of the 
Court, the Privy Council ruling in Raghunath Das v. Sundar 
Das Khetri (4) should be followed. The ruling reported in 
Malkarjun v. Narhari (2) is not an authority to the contrary 
for in that case, notice was issued on a particular person under 
the direction of the Court but it was subsequently held that 
that direction was wrong and this, the Privy Council considered 
to be no more than an irregularity, which rendered the sale 
not void, but voidable. In another case, Ram Kinkar Tiwar 
v. Sthiti Ram Punja (8), the Privy Council decision was follow- 
ed. The Code applicable to it was no doubt, that of 1882, 
but the opinion was clearly expressed that the law had not 
been altered by O. 21, R. 22 of the present Code. The ruling 
1eferred to above Doraiswami v. Chidambaram Pillai (7) ex- 
pressly dissents from Raghunathasami Ayyangar v. Gopala 
Rao (9). In view of the conflicting opinion on the point, we 
think that the best course is to refer for the decision of a Full 
Bench the following question. 


Whether, in a case where notice under O. 21, R. 22 has 
not been issued and the omission is due not to the fact that 
sub-rule (2) has been applied, but to the fact that notice was 
not asked for, a sale held in execution is void or merely voidable 
as against the person to whom notice should have been, but was 
not issued. 

III. If the answer to the question above propounded 
is that the sale is void as against 3rd defendant, a further 
question arises__that of limitation, 1. e., whether the article of 
the Limitation Act applicable is 166 or 181 or some other and 
if so which article. On this point again there is a considerable 
divergence of opinion. In the decision reported in Seshagiii 
Rao v. Srinivasa Ruo (10), it has been held that, when a sale 
is absolutely void for want of jurisdiction, the article applicable 
is Art. 181. The same conclusion was arrived at in Ram 

4. (1914) [LR g42C. 72:27 ML J iso. (P C.) 
2. (1901) IL R 25 B 337 (PC). 
$. (1917) 27 C. L. J. 528 7. (1923) 45 M. L. J. 413 


9 (1921) 41 M. L. J. 547. 
10o (1920) IL R43 M 313:38 ML J 62. 
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Kinker Tiwar v. Sthithi Ram Punja (8). Both of these deci- 
sions have been dissented from by Oldfield and Venkatasubba 
Rao, JJ. in Gatapathi Mudaliar v. Krishnamachari (11) 
(where also a sale was impugned as void), the first 
on the ground that the decision was supported by geference to 
an unreported case and not by any independent reflsoning and 
the second on the ground that the relevant part pf the Judg- 
ment was obiter. As to the Madras case, the ratio decidendi__ 
which the Judges possibly considered too obvious to require 
statement__doubtless was that a void sale need not be aside. 
In the Calcutta Law Journal Case the decision, it is true, 
ultimately rested on S. 18 of the Limitation Act, but the ques- 
tion of the Article of Limitation applicable did arise directly 
in the suit and we think that the decision on it can scarcely be 
dismissed as obtter. 

Another case Balu Dos Narayan Singh v. Muhammad 
Yusuf (12) 1s reported in 61 Indian Cases, but there it was 
held that what had occurred was a mere irregularity and that 
the Court had jurisdiction to sell. In other words, the deci- 
sion was that the sale was voidable and not void. It was, no 
doubt, that Art. 166 governed all applications “ on whatever 
grounds ” to have an execution sale set aside, but that is not to 
say that the same article applies to cases where the sale is void 
and need not be set aside at all. 

Ina Madras case__(1922) M. W.N. p. 176. it was 
held that Art. 166 governed all applications, under S. 47, C. P. 
Code, to set aside sales on the ground either of illegality or 
irregularity. In another Madras case Neelu Neithiar v. Sub- 
1ramania Moothan (1), it was a notice under O. 21, R. 66 that 
was in question. The decision was that Art. 181 did not 
apply. here is, however, in the course of the Judgment 
a reference to the issue of the notice required by O. 21, R. 22 
as being a condition precedent to the validity of any execution 
proceedings. One of the Judges was a party to the decision 
in Misvanathan Chetty v. Somasundaram Cheity (6). 

In Raghunathasami Ayyangar v. Gopala Rao (9g), the 
Judgment in which Oldfield, J., concurred was delivered by 
Ramesam, J., who laid down that where an execution sale ts 
void, it need not be set aside. The question of limitation did 
not arise, but, if it had, presumably the decision would have 
8. (1917) 27 CL J 528. 11. (1922) 43 MLJ 384. 

12. (1921) 61 I. C. 823. 1 (1919) zi L W 59. 

6. (1922) I. L. R. 45 M 875 °42 M. L. J. 423 9. (1921) 41 ML J 547. 
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been that Art. 166 did not apply. This decision was dissent- 
cd from in Doraiswami Pillai v. Chidambram Pillai (7) by 
Spencer and Krishnan, JJ. In A.*A. O. No. 74 of 1922, 
Spencer and Devadoss, JJ. dissented from Seshagiri Kao v. 
Srinivasa Rgo (10) and followed Ganapathi Mudahar v. 
Krishnamadhariar (11). In A. A. O. No. 77 of 1921, Spen- 
cer, J., did not decide the question of limitation. 


Venkatasubba Rao, J., held that the sale in question is 
void. He held further that the application then under con- 
sideration was, in substance, one to declare that the sale was 
inoperative and that therefore Art. 166 could not govern it. 


I need refer to only two more Madras cases. [n one of 
them Muthia Chettiar v. Bava Sahtb(13), Oldfield and Tyabji, 
JJ. disagreed as to the applicability of Art. 166. Oldfield, J., 
was of opinion that the application, though it may have been 
made under S. 47, C. P. C., was essentially one to set aside a 
sale and was therefore barred under Art. 166. In the other 
Payytdanna v. Lakshmi Narasamma (14) the question we 
aie now considering did not arise. Sadasiva Ayyar, J., how- 
ever, did refer to it. His opinion was that, if the applica- 
tion he was dealing with was one to set aside the sale as distin- 
guished from one for a declaration of the invalidity of the sale 
«s against the applicant’s rights it was barred by limitation 
under Art. 166. . 

Only one other decision need be mentioned__that in Mani 
Singh Mandhata v. Nawab Bahadur of Murshidabad (15) _— 
which is in favour of the view that Art. 166 governs all appli- 
cations under S. 47, C. P. C. As the correctness of the deci- 
sion in Seshagiri Rao v. Srinivasa Rao (10) has been doubted, 
we think that the question should be referred to a Full Bench 
for final decision. Essentially the question is this where a 
sale in execution is void against a particular person, is it 
a necessary part of his remedy that he should ask to have the 
sale set aside ? If the answer is in the affirmative then prob- 
atly Art. 166 applies. If on the other hand, he need not 
get the sale set aside, but his application can be treated as one 
for a declaration that the sale is void as against him, Art. 181 
would seem to govern the case. The question we would refer 
to the Full Bench is this 

7. (1923) 45 M. L J 413. 10 I L Raz M 313. 
rr. (1922) 43 ML J 184 13. (1914) 27 M L J 605. 
14. I LR 38 M 1076. 15. I L R46 C 695. 
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Where a sale in execution is void as against a party and he 
applies for relief under S. 47, C. P. C., or otherwise, what is 
the period of limitation that governs his application ? 

[The case came on for hearing on 26th October, 1923 
before the Full Bench as constituted above. ] \ 


V Ramaswami Ayyar for the appellant. 


K. S. Krishnaswami Ayyangar for T. Narasimha Ayyan- 
gar and N. 3. Rangaswami Ayyangar for the 1st respondent and 
the 2nd respondent not appearing in person or by pleader. 


The Court delivered the following 


JUDGMENTS :— T'he Chief Justice :__lf this matter were 
free from authority I should incline to the view that non- 
compliance with the provisions of O. 21, R. 22 was a material 
irregularity, and not an illegality which would make the sub- 
sequent sale a nullity. In England there was a rule 
of Common Law that judgments after the lapse of a year and 
« day could not be executed unless an order for what was 
known as a scire facias was first obtained. There are autho- 
rities to the effect that the disregard of that rule rendered a 
subsequent sale in execution voidable and not void Blanchenay 
v. Bart (16) and Good Title v. Bad Title (17), and the 
same rule applies in America See Freeman on Void Judicial 
Sales, page 97. But in my Judgment there are authorities 
here to the contrary which preclude such a view being taker 
here. In Gopal Chunder Chatterjee v. Gunamani Dasi (3) 
their Lordships of the Calcutta High Court laid down that a 
notice under S. 248 of the Code of Civil Procedure of 1882 was 
nccessary in order that the Court should obtain jurisdiction to 
sell a property by way of execution as against the legal personal 
representatives of the deceased judgment-debtor. In Raghu- 
nath Das v. Sundar Das Khetri (4), the judgment-debtor had 
become an insolvent and a sale in execuion took place without 
proper notice under the same section and their Lordships ot 
the Privy Council held that the sale was a rtullity. In the case 
before us no notice has been given of execution proceedings to 
the infant petitioners although a year had elapsed since the de- 
cree, but I can see no difference in principle between the position 
of legal representatives of a deceased judgment-debtor, or the 
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Official Assignee of the judgment-debtor’s estate, and that of a 
party to the suit who has not himself been served with notice of 
an application for execution more than a year after the decree, 
and is ignorant thereof. The provision for notice in the two 
cases of leggl representatives and of parties when more than one 
year has eldpsed are contained in the same rule, O. XXI, R. 22, 
which is in the same terms as S. 248 of the Civil Procedure 
Code of 1882, and I do not think that it is possible to hold 
that in one case failure to give notice is a mere irregularity while 
in the other it results in the Court having no jurisdiction to sell 
at all. In Shyam Mandal v. Stttnath Banerjee (5) 
Mookerjee and Cuming, JJ., held that a proper notice under O. 
AXI R. 22 after the lapse of one year from the decree was the 
very foundation of the jurisdiction itself, and that failure to give 
it rendered a sale inoperative even as against a stranger. It 
is right to point out that in that case an application was made 
to prevent the confirmation of the sale before it was completed 
and no question of limitation arose, but the grounds of the de- 
cision are quite clear and unless we disagree with them they 
are conclusive of this point. In Vtsvanatham Chetty v. Soma- 
sundaram Chetty (6) a Bench of this Court held that the 
non-issue of notice under O. XXI, R. 22 was a mere irregulari- 
ty, and not an illegality affecting the jurisdiction of the Court 
to execute the decree, and in Duraswamt v. Chidambaram 
Pillai (7) Spencer, J., took the same view ; and Krishnan, J., 
stated that he would have been in favour of referring the mat- 
ter to a Full Bench but for the decision of the Privy Council 
in Malltkarjan v. Narahari (1) which he considered render- 
ed it unnecessary to do so. The ground on which the Privy 
Council cases referred to above were sought to be distinguished 
from this case, was that O. XXI, R. 22 differed from S. 248 
of the Civil Procedure Code of 1882 in that, O. XXI, R. 22 
provides that the Court can issue process in execution without 
issuing the prescribed notice, if for reasons to be recorded, it 
considers that the issue of such notice would cause unreasonable 
delay or would defeat the ends of justice, while there was no 
such provision in the Code of 1882 ; and that as there is now 4 
discretion in the Court to excuse the notice it follows that the 
failure to give such notice must be a mere irregularity. I am 
not able to follow this reasoning. I do not appreciate how the 





7. (31923) 45 M L J 413. tr. (1901) I L R 25 B 337. 
5. (1917) ILR 44C 954. 6. (1922) ILR45 M 875 42 ML J 422. 
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the failure to give such notice can have any different effect under 
the new Code to what it had under the old Code, merely because 
the new Code provides th&t in certain cases the Court can dis- 
pense with the notice. Jn my judgment the only effect of this 
sub-section is to give the Court jurisdiction in certkin cases in 
which without it the Court would have none. Malikarjan v. 
Narahari (2) is not an authorjty to the contrarys for in that 
case notice was served on a person whom the Court had ordered 
to be treated as the legal representative of a deceased party 
and who, it was subsequently held, was not the proper legal 
representative, and the Privy Council held that this was a mere 
irregularity as the Court was acting within its jurisdiction 
though wrongly. Rewa Mahton v. Ram Kishen Singh (18) was 
relied upon as an authority against this view. In that case there 
were cross decrees in separate suits and execution was ordered 
on one of them without taking into account the other, although 
it was provided by S. 246 of the Code of 1877, now O. XXI, 
R. 18, that execution can only issue for the balance if any bet- 
ween the two decrees, and it was held by the Privy Council that 
this was an irregularity and did not render the sale void. 
Their Lordships held that the Court had jurisdiction to sell, and 
that the purchaser was no more bound to enquire into the cor- 
rectness of the order for execution than into the correctness of 
the judgment upon which the execution was issued. This ts 
an illistration of a case where the Court was acting within its 
jurisdiction on the proper interpretation of the section of the 
Code applicable, and does not assist in arriving at the proper 
interpretation of another section. It follows that the answer 
to the first question referred is that the sale is void. 


The other question referred is what is the period of limita- 
tion that governs an application for relief where the property 
has been sold in execution and that sale is void. [If the appli- 
cation is an application under the Code of Civil Procedure to 
set aside a sale in execution or a decree, the Article of the Limi- 
tation Act of 1908 applicable is 166 and the period of limita- 
tion is 30 days from the date of the sale. If not, the applica- 
tion is one for which no period of limitation is provided else- 
where and it will be governed by Article 181, the period of limi- 
tation being 3 years from the date when the right to apply ac- 
crued. Lord Davey delivering the judgment of their Lord- 
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ships of the Privy Council in Khiarajamal v. Daim (19) a 
case where the Court had sold without jurisdiction the property 
cf persons who were not parties to the proceeding or properly 
represented on the record —said “ as against such persons the 
decrees anf sales purporting to be made would be a nullity and 
might be disregarded without any proceeding to set them aside. 
If authorit? be desired for these elementary propositions it may 
be found in the judgment of Sir Barnes Peacock in Kishen 
Chunder Ghose v Ashoorun (20). ‘‘ That is direct authority for 
the proposition that in such a case it is not necessary to apply 
to the Court to set aside the sale. If it is possible for the 
petitioner in this case to proceed without applying to set aside 
the sale he could avoid the harsh limitation imposed by 
Art. 166.. In my judgment he can do so. He could, but 
for the provisions of S. 47 of the Civil Procedure Code of 
1908 bring a suit for possession of the property sold, and the 
purchaser would not be able to rely upon the Court sale as a 
defence, because that sale is a nullity and the Privy Council 
has held that it is not necessary to take any steps to set 
it aside. By reason of S. 47 all questions arising between 
parties to the suit relating to execution ought to be determined 
by the Court executing the decree, and not by a separate suit, 
and it has been held that the fact that a Court purchaser 1s a 
necessary party would not prevent the application of this rule. 
But this is only a question of procedure and the Court may 
treat the proceeding under this section as a suit subject to any 
objection as to limitation. lt is unnecessary to consider whether 
the effect of this is that the period of limitation to be applied 
is the period provided by the Limitation Act in respect of ap- 
plications or that provided in respect of suits. If the former, 
the period of limitation will be 3 years under Art. 181 and if 
the latter, the 12 years provided in the case of suits to recover 
possession of immoveable property. I cannot agree with the 
view that all applications under S. 47 are governed by Art. 166 
nor do | think that the statements in cases to that effect are more 
than obtter dicta ; the intention being to express the view, with 
which | agree, that if an application ts an application to set 
aside a sale in execution of a decree it matters not whether the 
application 1s made under S. 47 or under O. 21, R. 90. 
Seshagiri Rao v. Srinivasa Rao (10) is a direct authority for 
the proposition that when a sale is absolutely void for want of 


19. (1904) I LR 32 C 296 at 312 (P C). 20, (1863) 1 Marsh 647. 
70. (1920) IL R 43 43 M 313:38 ML J 62. 
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jurisdiction the Article applicable is Art. 181, and in my judg- 
ment in view of the decisions of the Privy Council referred to 
above that case was rightly decided. 

The petitioner is the guardian of infants who were pro- 
perly before the Court as defendants in the origufal suit, and 
their interest in the property was liable to be sold In execution 
in satisfaction of the decree, and they can only be permitted to 
recover possession of the property on payment to the purchaser 
of what he has paid together with interest thereon at 6 per 
cent. less any amount he may have received for mesne profits, 
and in the absence of agreements, this petition must go back 
to the Court of first instance to ascertain the amount and fix 
the date of payment and make the necessary order for carrying 
out this direction. In view of the fact that the petitioner 
chose to frame his application under O. 21, R. 90, and to make 
unfounded charges of fraud against the respondent, there will 
be no costs here or below. 

Ramesam, J.: The facts of the case and questions re- 


icrred to the Full Bench are stated in the Order of Reference. 


The first question is__whether the sale is void, no notice 
having been issued under O. 21, R. 22. Three possible views 
may be taken on the effect of want of notice under O. 21, R. 22 
of the new Code. 

{1) The want of notice is only an irregularity__This is 
the view taken by Oldfiled, J., in Vtsvanathan Chetty v. Soma- 
sundaram Chetty (6), and I agreed with this judgment. 


(2) The sale is void__This is the decision of the Privy 
Council under the old Code in Raghunath Das v. Sundar Das 
Khetri (4), and it may be said that the addition of cl. (2) in 
the new Code does not make any difference when the mind of 
the Court was not applied to the need for notice. 

(3) An intermediate view may be taken viz., if the case 
is one to which cl. (a) of sub-section (1) of R. 22 applies then 
the want of notice is merely an irregularity ; and if cl. (b) 
applies the sale is void for want of notice. ` In this way Raghu- 
sath Das v. Sundar Das Khetri (4) may be distinguished. 

Now I confess there is something. to be said in favour ot 


each of these views. All that can be said in favour of (1) 
has been said by Oldfield, J., in /’tsvanathan Chetty v. Somasun- 


6. (1922) ILR 45 M 875 :42 ML J 422. 
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daram Chetty (6) (with which I agreed) and by Spencer, J., 

in Doraisamy v. Chidambaram Pillai (7). 

Incidentally I may point out that the point does not strictly 
arise in Doraiswamy v. Chidambaram Pillai (7). There, the 
sale took place on 17th January, 1916. The judgment-debtor 
died on 16th December, 1945. The application for attach- 
ment, for sele must have been oydered and the proclamation of 
sale must have been settled before his death. It does not ap- 
pear that an application for execution, had to be made or was 
made after his death, and if there was none, it cannot be said 
that O. 21 R. 22, was violated. If the sale in that case was 
void it must be only on the ground that the judicial proceeding 
after the death of the judgment-debtor and without bringing any 
Legal representative on the record was void as held by Old- 
field, J, and me in Ragunathaswami Ayyangar v. Gopaul 
kao (9) but Spencer and Krishnan, JJ., dissented 
from this view. In the judgment of my 
Lord, my Lord has given reasons against 
adopting the reasons of the decision in Doraiswamy v. Chidam- 
baram Chetty (9) and of Spencer, f., in Vtsvanathan Chetty v. 
Somasundaram Chetty (6). 

(2) The second view was adopted in Shyam Mandal v. 
Sotinath Bannerji (5) [dissented from by Spencer, J., in 
Doratswamy v. Chidambram Pillai (7)] is supported by the 
Judgment of the Privy Council in Raghunath Doss v. Sundar 
Das Khetri (4) and now my Lord the Chief Justice. I 
understand that my brother Waller, J., also agrees with this 
view. 

(3) The third view was urged before Oldfield, J., and 
myself and was rejected by us in Visvanathan Chetty v. Soma- 
sundaram Chetty (6). As my Lord now points out there is 
something to be said in its favour, but the language of the Judi- 
cial Committee which does not make any distinction between 
cl. (a) and cl. (b) of S. 248 of the old Code (corresponding 
to O. 21, R. 22 of the present Code) prevents us from accept- 
ing it. 

With no strong inclination of any one of the three views 
stated above, and in order that our judgment may be unani- 
mous, I would formally drop the conclusion I adopted in Visva- 
vathan Chetty v. Somasundaram Chetty (6) and agree with 
6. (1922) ILR 45 M 878 :42 ML J 422. 7. (1923) 45 ML J 413. 
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my Lord and Waller, J., on the first question referred to the 
Full Bench. 
The second question’ referred to the Full Bench presents 
no dificulty. Once we are agreed that Raghunath Doss v. 
Sundar Doss Khetri (4) applies, that case is cortclusive that 
the sale has not got to be set aside. Only if it hks to be set 
aside, Art. 166 applies. If not, Art. 181, whem the matter 
arises, under S. 47 or Art. 144 when the question arises in a 
suit [as in Raghunath Das v. Sundar Das Khetri (4) ] would 


apply. I agree with my Lord's proposed answer to the second 


question and with the further order as to mesne profits and 
costs. 

Waller, J. : | agree entirely with the Judgment of the 
learned Chief Justice and have nothing to add to it. 

C. A.S. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLACE. 


Sri Rajah Bommadevara Satyanarayana 
Varaprasada Rao Bahadur Zemindar 
Garu Petitioner* (Petitioner in C. R. P. 
No. 361 of 1922 on the file of 
the High Court). 
Y. 
Sri Rajah Bommadevara Venkata Bhashyakarlu 
Rao Bahadur Zamindar Garu, minor by mother 
and guardian Venkatalakshmi Narasimhayamma 
Bahadur Garu Respondent (Res- 
pondent in do. ). 


Ciaul Procedure Cade, S. 111:—Leave to appeal to Hts Majesty in Councal— 
Order of a single Judge of the High Court in revtsion under S. 115, C. P. Code 
or S. 107 of the Government of India Acit—Letters Patent (Madras), Cl. 39 and 
44. 

The High Court has no power to grant leave to appeal to His Majesty in 


Council against an order of a Single Judge in revision” under S. 115. C. P. Code 
or S. 107 of the Government of India Act, 


Petition under cl. 39 of the Letters Patent, praying that 
in the circumstances stated therein the High Court will be 
pleased to grant a certificate to enable the petitioner herein to 
appeal to His Majesty in Council against the order of the High 

tC M P No. 1594 of 1923. rst August, 1923. 
4. (1914) I L R 42 C 72.. 
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Courtin C. R. P. No. 361 of 1922 presented against the order 
of the Court of the Subordinate Judge of Masulipatam in E. A. 
No. 438 of 1922 (O. S. No. 18 of 4920 on the file of the Dis- 
trict Court of Kistna). 

C.V. gnantakrishna Aiyar and M. Ramachandra Rao for 
the petitioger. 

V. Rama Das and V. Krishna Mohan for respondent. 

The Court made the following 

ORDER :__This is an application for leave to appeal to 
the Privy Council against an order passed by one of us sitting 
as a single Judge, under S. 115 of the Civil Procedure Code and 
5. 107 of the Government of India Act. That order confirmed 
the order of the lower Court and dismissed the Civil Revision 
Petition filed in this Court. The present petitioner, who was 
the petitioner in the Revision Petition has applied to us to 
grant him leave to appeal to the Privy Council. 

A preliminary objection is taken to this application on the 
ground that S. 111, C. P.C. bars any such application. 
S. III says notwithstanding anything contained in S. 109 no 
appeal shall lie to His Majesty in Council among other things 
(a) from the decree or order of one Judge-of a High Court 
established under the Indian High Courts Act, 1861. This 
is manifestly an application for an appeal from such an order. 
It is dificult to see how the petitioner can escape the obstacle 
placed in his way by this section. His learned Vakil says.how- 
ever that under S. 39 of the Letters Patent a right of appeal is 
given in all cases of final orders or decrees of this High Court 
to the Privy Council and since the amendment of the Letters 
Patent whereby the right of appeal to two Judges from the 
judgment of a single Judge sitting in Revision has been taken 
away, this order which was passed in such proceedings has be- 
come final and therefore he contends that he is entitled to 
ask for leave. S. 44 of the Letters Patent expressly provides that 
any provision in the Letters Patent can be altered or controlled 
by the legislation of the Governor-General in Legislative Coun- 
ail; and such an enactment is the Civil Procedure Code, and 
when there is express provision in that Code, we must hold that 
that provision must be given effect to even if it is possible to 
bring the case under the general wording of S. 39 of the Letters 
Fatent. In these circumstances we have no other alternative 
but to dismiss the application with costs. 

(Memorandum of costs will follow). 


A. V. V. EE Application dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. KUMARA- 
SWAMI SASTRI. 
Uhimmarazu Venkata Kutumba Rao.. .Petitionernin C. R. P. 
No. 251 of 1922* (4 ppellant in 
A. A.A. O. No. 25 of 1922 
Counter petitioners-decree-holder 
and purchaser ). 


V. 
Thimmarazu Venkatappa (of unsound) 
and onther Respondents in both (Peti- 
tioners-Judgment-debtors 
No. 3 and 4). 


Civil Procedure Code, O. 21, R. 89-——Application under—Depostt by pleader’s 
clerkh—Legality of. 

Where an application under O. 21, R. 89, C. P. Code is made by the duly 
authorised pleader of a party, the fact that the required deposit is made by 
pleader’s clerk instead of by the pleader himself, does not vitiate the application. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Bezwada 
in M.A. No. 4 of 1921 preferred against the order of the Court 
o1 the District Munsif of Nuzvid at Bezwada in C.M. P. No. 
2150 of 1920 in O. S. No. 243 of 1919. 

“Appeal against the appellate order of the Court of the 
Subordinte Judge of Bezwada in M. A. No. 4 of 1921 prefer- 
red against the order of the Court of the District Munsif of 
Nuzvid at Bezwada in C. M. P. No. 2150 of 1920 in O. S, 

(0. 243 of 1919. 

B. Somayya for petitioner. 

P. Narayanamurthi and K. Kamanna for respondents. 

The Court delivered the following 

JUDGMENT :— The application under O. 21, R. 89, C. P. 
Code was made by the authorised vakil of a person entitled to 
apply. We are not prepared to hold that the words “ on his 
depositing in Court ” make the application incompetent if the 
person who actually pays the money into the Treasury is not 
a pleader or recognised agent within the meaning of O. 3, R. 1. 
The decision in Sarvi Begum v. Haider Shah (1) is distin- 
euishable by the fact that there the application under the 

*C R P No. 251 of 1922 
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section of the Code was not a competent one. The lower 
Court has found that the payer in this case was the vakil’s 
clerk. š 

Rule 131 of the Civil Rules of Practice only requires that 
the lodgmeht schedule should be signed by the payer. [It ts 
not guestiohed that the money paid into Court was that of the 
respondentų The applicant is the guardian of the persons 
entitled to apply, the money is their money ; the mere fact that 
the vakil sent the money by the hand of his clerk instead of 
taking it to the treasury himself will not invalidate the applica- 
tion. 

The Civil Revision Petition is dismissed with costs. The 
Civil Miscellaneous Second Appeal is also dismissed but without 
costs. 


A. V, V. POOO EEEN Revision dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 


Mahankali Sreeramulu and others Petitioners* (Ac- 
cused Nos. 2 to 6). 

Penal Cole Ss. 147 and 323—Offences under —Conviction by trial magis- 

trate—Conviction altered on appeal into one under S. 160, I. P. C.—Propriety of. 


A conviction by a trial magistrate under Ss. 147 and 323 I. P. C. cannot be 
altered on appeal into one under S. 160, I. P. C. The proper course is tô direct 
the accused to be tried on a charge framed under S. 160 L P. C 


Sabir Hussain v. Emperor, 19 A L J 487 not followed. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate of Ellore 
Division in Crl. Appeal No. 30 of 1922 against the judgment of 
the Court of the Stationery Sub-Magistrate of Ellore in C. C. 
No. 161 of 1922. 

V Suryanarayana for the petitioners. 

V. L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 

The Court made the following 

ORDER :__In this casc five accused apply in revision to 
this Court to set aside their convictions by the appellate Magis- 
trate under S. 160 I. P. C. They were originally convicted 


#Cr. R. C. No. 976 of 1922, 17th September, 1923. 
(Cr, R. P, No, 813 of 1922) 
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under Ss. 147, 323 I. P. C. by the trying magistrate but on ap- 
peal the appellate Magistrate acquitted the first accused alto- 
gether and changed the conviction of these five accused under Ss. 
147, and 323 I. P. C. into one under S. 160 I. P. C. acquitting 
them of the offences which they were originally cha*ged with. 
It seems quite clear to my mind that the conviction funder Ss. 
147 and 323 I. P. C. cannot be altered into one under S. 160 
without a proper charge being framed and the accused tried 
again on the latter charge. Itis not a case where an accused 
charged for a major offence ts convicted of a minor offence 
where the major offence is not proved. The offence under S. 
160 I. P. C. is different from those under the sections under 
which the accused were originally charged, for under S. 160 
to establish an offence of affray it must be shown that the fight 
took place in a public place and that there was also a disturbance 
of the public peace. Neither of these facts are in evidence in 
this case. The Public Prosecutor has drawn my attention to 
a case in Sabir Hussain v. Emperor (1) in which a learned 
fudge of the Allahabad High Court converted a conviction un- 
der Ss. 147 and 323 I. P. C. into one under S. 160 in revision. 
Dut in doing so, he does not seem to have considered the pro- 
priety of altering the conviction in that manner and whether it 
was right to do so without giving the accused an opportunity 
to meet the charge under S. 160. No reasons are given and 
there 18 no discussion in the judgment as to whether such altera- 
tion could legally be made. ‘The learned Judge thinking that 
on the evidence in the case an offence under S. 160 was made 
out, convicted the accused under that section in revision. Iam 
unable to follow the precedent that has been so created. I 
am of opinion that the alteration of the charge under Ss. 147 
and 323 I. P. C. into one under S. 160 is not justifable in this 
case. The accused must therefore be acquitted of that charge. 
In the result all the accused succeed in revision. Their convictions 
and sentences must be set aside and the fines if paid be refunded. 


A.V. V: Appeal allowed and conviction 
“set aside 


Mahankali 
Sreeramulu 
lnie. 


Kannan 
Kutty 


v. 
Velu. 


Ramesam, J. 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 


Present : Mr. JusricE RAMESAM AND MR. JUSTICE 
WALLACE. 


Chettiyotan Kannan Kutty and another Appellants* (De- 
l fendants Nos. 1 and 3). 
v. 
Elaya Veettil Velu alias Elaya ‘Chettiar Uralan 
and Manager of Kabbacheri Devaswam Respondents 
(Plaintiff and 2nd defendant). 


Landlord and tenant—Renewal of lease—Invalid renewal—Rights of parties 
—Notice to quit given by one of two Uralans—Validity of—Institutions of suit 
by one Uralan without consulting co-Uralan. 


Where the renewal of a Jease is found to be invalid, the rights under the 
prior tenancy continue to subsist and the tenancy continues to subsist and the 
tenancy could not be determined by the landlord without a proper notice to 
quit. 

Ramunni v. Kerala Varma Valia Raja, I L R15 M 166 ; Kunhunni Panikkar 
v. Raman, 10 L W 427 referred to. 


A notice to quit given by one of two Uralans (trustees) of a devaswam 
without consulting the othe, is invalid and inoperative to determine a tenancy. 


Per Ramesam, J: —(Wallace, J. dubitante) 
The principle that in any transaction which creates or destroys rights in 


trust property all the trustees must be consulted does not apply to suits. It is 
sufficient if, in a suit instituted by one trustee, the other trustees are made parties. 


Martyil Raman Nair v. Narayana Nambudripad (1904) I L R 26.M 461 ; 
Kunhan v. Moorthi (1910) I LR 34 M. 406 referred to. 

Second Appeal against the decree of the Court of the 
subordinate Judge of South Malabar at Calicut in A. S. 
No. 28. of 1920 (A. S. No. 190 of 1920 on the file of the 
District Court) preferred against the decree of the Court of 
the District Munsiff of Vayitri at Calicut in O7 S. No. 104 of 
1919 (O. S. No. 73 of 1918, Additional District Munsif’s 
Court, Calicut). 

K. P. M. Menon for appellants. 

C.V Ananthakrishna Atyar and K. P. Ramakrishna Iyer 
ror respondents. . 

The Court delivered the following 

JUDGMENTS Ramesam,J +:—The suit property belongs 
in jenmam to Kannancheri Devaswam of which the Uralans are 
the plaintiff and the 3rd defendant. _Plaintiff’s predecessor and 
the 3rd defendant leased it to the 1st defendant for a period 
of 12 years under Ex. A on 10__8__1897. Plaintif brought 


de A ayo ee ao ae «Ce ee ee NIA 
S A No, 164 of 1921, rath October, 1923. 
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the suit to recover the property on behalf of the Devaswam. 
The Munsif dismissed the suit. The Subordinate Judge de- 
creed it. The 1st and 3rd defendants appeal. 


The first point argued is that the suit filed by the plainti# 
(one of the Uralans) without consulting the 3rd défendant is 
not maintainable. It is true that, in any transacgion which 
creates or destroys rights, all the Uralans must be consulted 
[V.A.Istoopv.V.K. Ayappan (1) a case of demise ; Chandu 
v. Kuttiyil Raytry (2) a case of melcharth]. But this princi- 
ple does not apply to suits, provided the other Uralans are also 
parties (Mariyil Raman Nair v. Narayanan Nambudripad (3) ; 
Kunhan v. Moorthi (4)). The decision in Savitri Antarja- 
nuam v. Raman Nambudripad (5) was distinguished in the 
former of these cases and has scarcely any authority after the 
latter. The remarks at page 689 of Angamuthu v. Ramalinga 
Pillai (6) in so far as they refer to suits are obiter. This is 
conceded by the counsel for appellants in reply. I hold that 
the suit cannot be dismissed for non-consultation of 3rd defen- 
dant provided it is otherwise maintainable. 


The second point argued is that the suit is bad for want 
af notice to quit. Though the 1st defendant’s tenancy under 
Ex. A, was only a tenancy for a term, it was converted into a 
tenancy from year to year by the payment and acceptance of 
rent after 1897 [see para. 3 (2) of the plaint which shows 
that rent was paid after 1897]. This is conceded by the res- 
pondent. The first respondent however, contends that the rst 
defendant, having accepted by Ex. II, a renewal of the origi- 
nal lease by 3rd defendant only, cannot fall back on the te- 
nancy from year to year. he Courts below found that Ex. II 
is invalid. That being so, the prior lease was not extinguished 
by Ex. JI. It is true that the ist defendant insisted on the 
validity of Ex. II in his written statement but the plaintiff re- 
pudiated it and as Ex. II has been proved to be invalid, the 
rights under the prior tenancy did not cease. Moreover, the 
1st defendant’s plea in para. 12 of the written statement. * This 
suit which is brought by the plaintiff alone to recover 
possession under the prior lease is not maintainable.”, shows 
that he meant to rely on his rights under the prior lease as a 
defence to the suit. The prior lease has not been surrendered 


I. (1913) 16 I C 435. 2. (1922) 42 M L J 280. 
3. (1902) IL R26 M 461. 4. (31910) ILR 34 M 406 :20 ML J gsr. 
5. (1900) I L R 24 M 226. 6. (1920) 39 M L J 685. 
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or otherwise legally put an end to (see Ramunnt v. Kerala Var- 
ma Valiya Raja (7) and Kunhuni Panikkar v. Raman alias 
Thiramump (8). The respondent also contends that the 
clause “ you must give (me) the value of the Kuzhikoors and 


Chamayan§. when, I am evicted at any time 
after the expiry of 12 years ” in Ex. A dispenses with a notice 
to quit. do not agree with this contention. A proper notice 


to quit is therefore necessary. 


The next question is whether Ex. C which was issued by the 
plaintiff alone is enough. It is true that, in England it has 
been held that one of several joint tenants may issue a notice 
Lo quit and put an end to a lease created by all of them (see 
Doe v. Chaplin (9) ; Doe v. Summereet (12) followed in Doe 
el Kindersly v. Hughes (11) Alford v. Vickery (10). Apart 
from the fact that this rule has not been followed in India bv 
the Bombay and Calcutta High Courts, as to which I express 
no opinion, it cannot apply to the present case where there is no 
joint tenancy. [he Devaswam is the only owner of the proper- 
ty. [tis represented by the Uralans both of whom must act 
to determine a tenancy lawfully created. None of the English 
cases is a case of trustees (see Cassim Ahmed Mollo v. Yusuf 
Haji Ajam Pepardi (13) which is a case of joint receivers). | 
therefore hold that the notice Ex. C is not a valid notice. The 
other question argued, whether the notice is a sufficient notice 


(only 15 days being allowed for quitting the land) need not be 
considered. 


The appeal is allowed and plaintiff’s suit is dismissed with 
costs of 1st defendant throughout. 


Wallace, J :_l am in full agreement with my learned 
brother as to the necessity for a notice to quit and as to the 
invalidity of Ex. C which is the only notice given in the matter 
of the determination of the suit tenancy. This finding is 
sufficient to dispose of this second appeal. I own to some 
doubt on the proposition whether plaintiff was in law entitled 
to file his suit without consulting his colleague, since to adopt 
the language of Kunhan v. Moorthi (4), the remedial rights to 
this case, vtz., the right to eject 1st defendant would not accrue 


7 ILRisg M 166. 8. 10 LW 427. 
9. 3 Taunt 119, 120. 10. i B and Ad. 136 
LI. 7. M and W 139. 12, I C and M 283. 


13. (1916) 34 I C 221. 4. (1910) ILR 34 M 406 :20M L J 951. 
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to the trustees until they as a body after consultation had signi- 
fred their will to determine the lease of 1st defendant and had 
communicated that will to him. As there was neither such 
consultation nor communication the remedial right did not ac- 
crue and therefore on the principle laid down in that case, ıt 
would not be competent for plaintiff alone to sue. I prefer 
at present however, not to rest my decision on this,point which 
is not necessary for the disposal of this appeal. I agree that 
the suit be dismissed with costs of 1st defendant throughout. 


A. V. V. S Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice PHILLIPS AND MR. JUSTICE 
VENKATASUBBA RAO. 


Loorthi Odayar Appellant®* (and defendant). 


Giopalasami [yer and another Respondents (Plaintif 
and ist Defendant.) 


Transfer of Property of Act—S. 53—Fraudulent transfer—Avoidance of 
Mortgage in part supported by constderatton—Transaction intended to defeat 
creditors——Mortgage not wholly void —Debts discharged by transfer intended 
lo defeat credttors—Proof of —Onus on transferee. 





Where part of the money advanced under a mortgage is applied 
for the discharge of the debts of the mortgagor, the mort- 
gage cannot be held to be wholly void under S. 53 of the Transfer of Property 


Act even where it appears that the transaction was intended to defeat creditors 
of the mortgagor. 


Converting ummoveable property into cash. is the most obvious and effective 
method of defeating and delaying creditors 


Where a mortgage document has been: executed under circumstances which 
show that the object of the transaction was to defeat creditors of the mortgagors, 
the onus lies heavily on the mortgagee to prove the existence of the debts alleged 
to have been discharged from and out of the amount advanced under the mortgage. 

Appeal against the decree of the Court of the 3rd Addi- 
tional Subordinate Judge of Tanjore at Mayavaram in O. S. 
No. 93 of 1919. 

A. Krishnaswami Iyer for appellant.” 
| K. Bashyam Iyengar and P. J. Kuppanna Rao for respon- 
aents. 

The Court delivered the following 

JUDGMENTS :_Venkatasubba Rao, J. : The question to 
be decided in this appeal is Is the mortgage (Ex. 1) exe- 


Appeal No. 257 of 1920. 5th September, 1923. 








Kannan 
Kutty 
V. 
Velu 
Wallace, J. 


Loorthi 
Odayar 
v 


Gopalasam1 
Iyer, 


Venkata- 
subba Rao, J. 


Loorthi 
Odayar 
D 


Gopalasami 
lyer 
Venkata- 


subba Rao, J. 


126 THE MADRAS LAW JOURNAL REPORTS. LVOL. XLVI 

è ® 
cuted by the 1st defendant in favour of the 2nd defendant lia- 
ble to set aside at the instance of the plaintiff under S. 53. ot 
the Transfer of Property Act ? ° 


[The learned Judge then discusses the evidence and comes 
to the conclifsion that the rst defendant executed the mortgage 
with the intention of defrauding the plaintif and that the 2nd 
defendant wes aware of that intention. | 

The consideration for the mortgage deed 1s said to con- 
sist of 
(1) Rs. 7,037-12-10 which is the aggregate 
umount of the debts due by the Ist defendant to third parties 
and which the 2nd defendant claims to have discharged. [The 
cvidence as regards this item is discussed and the conclusion 
reached that the consideration to this extent did really pass for 
the mortgage document. | 


(2) Rs. 1,873-8-0 said to be the amount which was 
due by the 1st defendant to the 2nd defendant on a promissory 
note of a prior date, namely, 20th May 1913. 


[After discussing the evidence on the point, the judgment 
continues. | 


The mortgage document having been execut- 
ed in circumstances which show that the object 
of the transaction was to defeat the plain- 
tift, the onus was heavily upon the 2nd defendant to prove the 
existence of the debts alleged to have been discharged from and 
out of the consideration for the mortgage. In Palamalai 
Mudaltar v. The South Indian Export Company (1), 
Wallis, J., (as he then was) states the law thus: “ Now if the 
sale was effected with the object of preferring these two credi- 
tors to the plaintiffs and the other creditors, it is clear and is 
admitted, that the sale would not be voidable under S. 53 of 
the Transfer of Property Act, but the burden of proving this 
where the sale appears otherwise to be voidable is on the de- 
tendant and should be established by satisfactory evidence. ” 
This principle was abso accepted by Mitra and Caspersz, JJ., in 
Rajani Kumar Dass v. Gaur Kishore Shaha (2). I have come to 
the conclusion that there was no debt due by the 1st defendant to 
the 2nd defendant previous to Ex. I and that the recital in it 
to the contrary is false. 


rı. (1909) I LR 33 M 334: 20 ML J 211. 
2. (1905) I LR 35 S rosi at 1053. 
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(3) Rs. 1,088-11-2 is alleged to have been paid by the 
2nd defendant to the 1st defendant at the time of the registra- 
tion of the document. [ The learned Judge discussed the evidence 
and concludes.| I am therefore not satisfied that this sum was 
really paid to the rst defendant. Even assuming that it was 
paid, | have not the least doubt that the object of ghe payment 
was to defraud the Ist defendant’s creditors, beca&se, as point- 
ed out in Palamalai Mudaliar v. The South Indian Export Com- 
pany (1) converting immoveable property into cash is the most 
obvious and effective method of defeating and delaying credi- 
tors. 


Having thus found on facts, | must now consider what the 
law onthe subject is. In Chidambaram Chettiar v. Sami 
iyer (3) it was held that where a transfer, though in part was 
for valuable consideration, was as regards the other part, only 
an arrangement to defeat creditors it was wholly void under S. 
53 of the Transfer of Property Act. In that case, the assign- 
ment that was impeached was in favour of the creditor and the 
money obtained by the assignor was partially utilized for the 
payment :of his debts. Nevertheless it was held that as the 
arrangement was to some extent a device intended to defeat 
assignor’s other creditors, the transaction was entirely invalid 
and no effect could be given to it. The reason for this deci- 
sion, as I understand it, appears to be this. A mere preference 
of one creditor to another does not render the transaction voida- 
ble under S. 53 of the Transfer of Property Act. But if it 
is shown that the object of the transaction is not merely to pre- 
ter a creditor but in addition is to defeat or to delay the other 
creditors, it then ceases to be a transaction by which merely a 
creditor is preferred but becomes a transaction to which S. 53 
is directly applicable. The next step in the argument seems 
to be that the inclusion of a fictitious debt furnishes evidence of 
an intention to defeat the creditors and the transaction 1s thus 
wholly void against them. I may remark that this case is not 
an authority upon S. 53, because the learned Judges expressly 
state in their judgment that the question before them was to 
be decided with reference to general principles of justice and 
good conscience, the property with which they were dealing not 
being immoveable property and S. 53 not having therefore direct 
application. Apart altogether from this, the recent decisions 


1 (1909) ILR 33 M 334: 20 ML J ait. 
3. (1906) [IL R30M 6;16 ML J 427. 
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ot the Judicial Committee, Musahar Sahu v. Lala Hakim (4) 
and Minakumari Bibi v. Bijoy Sitgh Dudhuria (5) place the 
matter beyond doubt. In the former at page 525, an extract 
is given from the judgment of Palles C. B. In dn re Moroney 
where it is stated that although the effect of the transaction or 
even the interest of the debtor in making it may be to defeat ano- 
ther credito), it is not a fraud within the Statute. Their Lord- 
ships towards the close of their judgment say that a preference 
cf one creditor to another is no ground for impeaching the deed 
even if the debtor was intending to defeat an anticipated exe- 
cution by another creditor. Inthe latter case Minakumari Bibi 
v. Bijoy Singh Dudhuria (5) equally strong observations are 
made. Their Lordships say at page 671 ` It may be that 
the judgment debtor preferred the plaintiff 

and that he did this of set purpose, yet this would not stamp 
the transaction as a fraudulent transfer.” On these authori- 
ties it is perfectly clear that the transaction before us cannot be 
regarded as wholly void as against the plaintiff. 

I may add that in Palamala Mudaliar v. South Indian Ex- 
port Company (1), Rajani Kumar Das v. Gaur Kishore 
Shaha (2), and Ummachakuiti v. Ummerkutti Haji (6), 
the transactions were not held to be wholly invalid and effect 
was given to the deeds to the extent to which the consideration 
was applied for the discharge of the transferor’s debts. I 
therefore hold that the mortgage in favour of the 2nd defen- 
dant is good to the extent of Rs. 7,037-12-10 and that the pro- 
perty is liable to be sold subject to this right of the 2nd defen- 
dant. The appeal will be allowed to that extent. The parties 
will pay and receive proportionate costs throughout. 

Phillips, J. : | agree. 

A. S. V. Apzezal allowed Appeal 

Decree modified. 


4. (1916) ILR 43 C 521. 5. (1917) ILR 44 C 662:32 ML J 425 (PC). 
2. (1905) IL R 35 C 1051. 
(1909) I L R 33 M 334: 20 ML J 213, 6. (1915) 29 I L 583. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
KUMARASWAMI SASTRI. 


Kasibhotla Venkata Seshamma A ppellant* in all ( peti- 
tioner). 
Kalaga Gunneswara Rao, minor by guardian 
Devarakonda Surayya i Respondent in all ( Counter- 
Petitioner). 

Legal Representative —Plaintiff deceased —Petitions by several persons to 
be brought on record as legal representative —Grant of one, amd rejection of 
others —A ppeals from orders of rejection of latter —Maintainability —C. P. C.— 
C. 43 R. 1 (k); S. 2 (2) —Effect —JFill set up by person whose petition ts 
rejected —Genuineness of —Opinion on —Not to be expressed. 


Several persons, including the appellant, applied to be brought on record as 
the legal representative of a deceased plaintiff. The application of one of them 
was granted, appellants’ application being dismissed as out of time. Held that 
no appeal lay from the order rejecting appellants’ application. Where a legal re- 
presentative is brought on record there is no abatement within the meaning of 
O. 43 R. 1 (k) of the Code, nor is there any decree within the definition of S.2, 
cl. (2) thereof. 


Held that the Court below erred in pronouncing upon the genuineness of 
the will under which the appellant claimed. 


Appeals against the order of the Court of the Subordinate 
Judge of Narsapur in I. A. Nos. 584 and 585 of 1922 in O. S. 
No. $64 of 1922, I. A. Nos. 586 and 587 of 1922 in Q. S. No. 
£6 of 1922 and I. A. Nos. 588 and 589 of 1922 in O. S. No. 64 


of 1922 respectively. 


Ganti Lakshmana and V Vtyyanna for appellant. 
B. Satyanarayana for respondent. 


The Court delivered the following 


JUDGMENT :— These appeals arise out of the order of the 
Subordinate Judge dismissing the application to be brought on 
record as the deceased plaintiff's legal representative. The 
appellant and others filed separate petitions to be brought on 
record and the Subordinate Judge directed that the person 
claiming to be the adopted son of the deceased be brought on 
record. The appellant’s application was dismissed as out of 
time. It is admitted that the suits have been withdrawn by the 
adopted son with leave to file fresh suits. A preliminary 
objection is taken that no appeals lie from the orders. 


A. A. O. Nos. 31, 32 and 33 of 1923. sth September, 1923. 
R—-17 
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We think that the contention should be upheld. O. 43 
R. 1 (k) of the Code of Civil Procedure provides for appeals 
against an order under R, 9 of O. 22 refusing to set aside the 
abatement or dismissal of a suit. In the present case there 
has been nå abatement. The application of one of several 
persons whọ applied to be brought on record as the legal repre- 
sentative was granted and it is difficult to see how there can be 
any abatement. 


None of the cases cited by the appellant’s vakils has any 
application, Ayya Mudali Velan v Veerayyt(1) was a case where 
it was held that the cause of action did not survive to the ap- 
pellant. It was not a case of contest between real claimants 
and one of them succeeding. Rama Rao v. The Rajah 
of  Pittapur (2) was a case where a defendant was 
struck out as an unnecessary party and the suit dismissed as 
against him. Where a legal representative 1s brought on re- 
cord there is no abatement within the meaning of order 43 R. 1 
(k) nor is there any decree within the definition of S. 2 Cl. 2. 

In Lakshmi Achi v. Subbarama Iyer (3) it was held thar 
no appeal lies from an order refusing to bring on record a per- 
son as legal representative on an application under O. 22 R. 3 
and we think the present case is covered by the decision. 

We think the subordinate Judge was wrong in having ex- 
pressed any opinion on the genuineness of the wil] under which 
the petitioner claims. As he held that the petitioner was out 
af time and that the delay was not satisfactorily explained it 
was unnecessary to go into the merits of the claim. We ex- 
press no opinion as to the genuineness or validity of the will or 
as to the appellant’s rights there under. 

The appeals fail and are dismissed with costs. 


A.S. V. Arpeals dismissed. 





1. (1920) IL R43 M 812 39 ML J 218. 
a. (1918) ILR42 M 219 36 M L J 169. 
3. (1915) ILR39M 488 28 ML J 491. 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT : Mr. JWSTICE KRISHNAN. 


A. R. P. R. Viswanathan Chetty Petitioner* (and de- 
fendan?). 


M. N. M. Somasundaram Chetty alias Nagappa i 

Chetty by his authorised agent V. A. R. M. 

Karuppan Chetty Respondent (Plaintif). 

Commission—Party—Examınation on Commission—A pplication for—Order 
disallowing—Revision against—Interference in—A pplication by plaintif—A ppli- 
culion by defendant—Difference between. 


The plaintiff and the defendant in a suit instituted in the Court of the Dis- 
trict Munsif of Devakottah were both residents of Rangoon, and the defendant 
was served with summons at Rangoon. ‘The plaintiff was allowed to examine 
himself on Commission at Rangoon. An application by the defendant to exa- 
mine himself on commission at Rangoon was, however, disallowed by the Mun- 
sii on the ground that his demeanour could not be watched by the Court. Held, 
that the Munsif acted with material irregularity in disallowing the application 
and that his order was liable to be set aside in revision. 


Difference between an application by a plaintiff to examine himself on 
commission and one by a defendant to examine himself on commission. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order dated 16~-3—1923 of the Court of 
the District Munsif of Devakottah in I. A. No. 120 of 1923 
in OS. No. 225 of 1922. 


G. Krishnaswami Atyar and R. Swaminatha lyer for peti- 
tioner. 


E. Doraiswami Atyar for respondent. 
The Court delivered the following 


JUDGMENT :— Ín this case the district Munsif has refused 
to issue a commission to examine the 2nd defendant as his own 
witness, and the revision is against that order. The learned 
Munsif dismissed the petitioner’s petition rather summarily 
without noticing the importance of the fact that the defendant 
was the person applying and without his aftention having been 
drawn to the cases which show in what manner a Court should 
deal with an application ot a defendant to examine himselt as 
a witness on commission as distinguished from an application by 
a plaintiff. A reference to the case Rose v. Woodford (1) and 


*C. R. P. No. 582 of 1923. sth November, 1923. 
1. (1894) 1 Ch. 38. 
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to the case Sarat v. Ram (2) will show how a defendants appli- 
cation should be dealt with. In this case a defendant has been 
a resident of Rangoon with his family for many years. He 
was served with summons there. The plaintiff himself was a 
resident of Rangoon and was examined on commission himself 
there. Imthese circumstances the defendant should have been 
allowed to he examined on commission. The watching of his 
demeanour which the lower Court refers to in support of its 
order is not a sufficiently strong ground to justify the dragging 
of the defendant all the way from Rangoon to Ramnad. |1 
would therefore set aside the order of the Munsif and direct 
him to issue a commission to examine the defendant in Rangoon 
as prayed by him. 

It was argued that this was not a proper case for inter- 
vention in revision and reliance was placed on the observations 
of their Lordships in page 799 of the case Balakrishna Udayar 
y Vasudeva Atyar (3). 

Their Lordships recognise irregular exercise of jurisdiction 
as a ground for interference as the section also says. I think 
this is a case of such irregular exercise.of the lower Court’s 
powers in examining witnesses. In refusing to examine defen- 
dant on commission in the circumstances of this case the Court 
is acting with material irregularity as it might lead to his evi- 
dence being lost to the defendant altogether. The objection 
that it is not open to this Court to act in revision is therefore 
overruled. 

The Respondent will pay the costs of the petitioner in this 
Civil Revision Petition but I do not interfere with the order as 


to costs in the lower Court. 
A.S. V. Petition allowed. 


2. (1921) 35 C LJ 77. 
3. (1917) ILR 40 M 793: 33 ML J 69 (P C). 
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IN THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT :__MR. JUSTICE SPENCER AND Mr. JUSTICE 
DEVADOssS. 


Mele Vittil Kunhan Menon A ppellant™* (ist defen- 
dant). 
V. , 
Mele Vittil Kannan Menon and others Respondents 


(Plaintiffs and defendants 
2 to 12 and 14 to 36). 


Civil Procedure Code, O. 40, R. 1—Appointment of Recetver—Right to— 
Suit for partition—Malabar tarwad. 


For the appointment of a Receiver in a suit, there must be some substantial 
grcuod for interfering with existing rights of possession. The fact that no 
harm would be done by such appointment is not a sufficient ground. 


As regards the right to have a Receiver appointed, a member of a Malabar 
tarward suing for partition of tarward property is not in the same position as a 
member of a Mitakshara joint family suing for partition. 


Appeal against the order of the Court of the Subordinate 
Judge of Palghat dated the 3rd day of April 1922 inM. P. No. 
1600 of 1921 in O. S. No. 39 of 1921. 

The Advocate General (C. Madhavan Nair) and 
K. Sankunni Nair for appellant. 

K. P. M. Menon and P. Govinda Menon for respondents. 


The Court delivered the following 


JUDGMENT :__The parties are Nair subjects of the Cochin 
State. The suit has been brought in a British Court to obtain 
partition of properties in British India. The Subordinate 
Judge of Palghat has appointed a Receiver to manage these 
properties pendente lite. 


When a member of a Mitakshara joint Hindu family sues 
for partition, his right to become divided is self evident and it 
may be taken for granted that, unless he makes default, he will 
pet a decree, the form that the partition will take being alone 
left in issue. There is no such certainty aout the present case. 
The theory that the plaintiff can take his newly acquired right 
to partition under the Cochin Regulation, carry it with him as 
his personal law into a foreign country and impress immoveable 
property lying in that country, where partition among Nairs is 
not the law of the land, with the character of partibility is a 
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novel one and will need to be established at the trial. Mean- 
while the plaintiff has not a prima facte right to ask for a Re- 
ceiver. Moreover the Judge has not found that there is any 
danger of waste. He says that ‘‘no harm will be done”’ by 
the appointment of a Receiver, and that if the plaintif has first 
to prove bys right to partition it will be “ too late’ to appoint 
a Receiver’ This is not enough. There must be some sub- 
stantial ground for interfering with existing rights of possession 
(vide Sivagnathammal v. Arunachalam Pillai (1) ). We 
therefore set aside the lower Court's order with costs of this 
appeal. 


A. V. V. Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :_MnkR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. 


Gangabattula Kanthamma A ppellant* (Petitioner) 
v. 

Manchiraju Reddipantulu and another Respondents (2nd 

and ist Counter Petitioner). 


Execution Sale —Parties to contract of —Court conducting sale —Positton— 
Civil Procedure Code, O. 21, R. 84—Deposit of 25 per cent. required by—Failure 
to make—Re-sale on account of —Deficit at —Bidder's liability for—Bidder acting 
as agent, but not communicating fact to Gourt or Naxir—H1s liability in case of 
Contract Act, S. 230, cls. (1) and (2) —A pplicability 
—Mode of enforcing bidder's liability for defictt—O. 21, R. 7ı1—E fect—Interesi 
on deficit amount—Liability for—A ppeal—Dismissal—Respondent unnecessary— 
Costs of—Order as to. 


Where in Court auction a property is sold, the auction-purchaser is one 
party to the contract, but the other party to the contract is not the judgment- 
debtor or the decree-holder but the Court itself. In selling property in Court 
auction the Court acts under the statutory powers given to it by the Code and not 
as the agent of any party, and the contract that is made when the bid is 
accepted and confirmed by the Court is one between the Court on the one side, 
and the auction-purchaser whose bid is accepted on the other. 


A person, therefore, who bids at a Court-auction without informing the 
Court or its offcer conducting the sale that he does so only as the agent of a 
principal, makes himself personally liable for the deficit caused by his action 
in not completing the sale by depositing 25 per cent. of the purchase-money. 
The fact that the judgment-debtor knew that the person bidding was bidding 
only as an agent of a principal is quite immaterial. In such a case, O. 21, 


"AAA No. 7 of 1923. 18th October, 1923. 
10 M. L, T. 490. 
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R 71 of the Code gives the Court power, at the instance of the judgment-debtor, 


to collect in a summary manner by way of execution the deficit that has been 
caused from the person bidding. , 


Under 0. 21, R. 71, the bidder who makes default is not liable for interest 
on the deficit amount from the date of the order directing hifm to pay the 
amount. He is, however, liable for interest after that date. 


A respondent who is unnecessarily made a party to an appefi and against 
whom no relief is granted is entitled to his costs of the appeal. 

Appeal against the order of the Court of the Subordinate 
Judge of Cocanada dated 5th September 1922 in C. M. A. No. 
5 of 1922 preferred against the order of the Court of the Dis- 
trict Munsif of Cocanada dated 13th February 1922 in E. A. 
No. 1118 of 1921 in O. S. No. 443 of 1916. 


P. Somasundaram for appellants. 


B. Jagannadha Dass and C. Rama Rao for respondents. 
The Judgment of the Court was delivered by 


Krishnan, J.: This is an appeal against the appeéllate 
order passed by the Subordinate Judge of Cocanada in appeal 
to him from an order of the District Mnsif of Cocanada in 
an execution proceeding. Ihe appellant before us was the 
judgment-debtor under a decree passed by the District Munsif’s 
Court which was under execution, and her property was ad- 
vertised for sale in Court auction. ‘The sale was 
actually held by the Nazir, the Court officer, in the 
usual way and the ist respondent bid for the pro- 
perty and offered a price of Rs. 4,600 which was accepted 
by the Court officer and the bid was knocked down in his favour. 
Under O. XXI R. 84 C. P. C., the purchaser is bound to pay 
25 per cent of the purchase money on the completion of the 
auction. The rst respondent made default in making the pay- 
ment and in consequence under the same rule the property was 
again put up for sale. This time the property was knocked 
down for a lower sum, namely, Rs. 3,750 thus leading to de- 
ficit of Rs. 850. The judgment-debtor applied to the Court 
under O. 21, R. 71, C. P. C., that the auction-pur- 
chaser, the Ist respondent should be made liable for this defi- 
cit and should be called upon to pay the amount of the deficit 
into Court, and the District Munsif passed an order in her 
favour. The appeal from this order was heard by the Sub- 
ordinate Judge, and he was of opinion that the rst respondent 
might have bid for the property as the agent of the 2nd res- 
pondent and that as an agent he would not be responsible to 
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pay this deficit amount under cl. (1) of S. 230 of the Contract 
Act which says that an agent cannot personally enforce contracts 
which he has entered into on behalf òf his principal nor can he 
be personally bound by them. No evidence had been taken 
on this point in the first Court and therefore the Subordinate 
Judge remgnded the case to the first Court to take evidence in 
order to aJertain whether the [st respondent was actually the 
agent of the 2nd respondent as he subsequently alleged after the 
sale was over ; and as it was pleaded that in any case, even if 
Ist respondent was an agent, as he did not disclose the name of 
his principal at the time of the bid, cl. (1) would not apply, 
the Subordinate Judge, thinking that if the judgment-debtor 
whose property was sold in auction did actually know that the 
[st respondent was bidding as the agent of the 2nd respondent 
that would take the case out of cl. (2) of 3. 230 of the Contract 
Act, directed evidence on that point also. In taking this latter 
view, he treated a sale in Court auction as a contract between 
the owner of the property sold, namely, the judgment-debtor, 
and the auction-purchaser, apparently considering that the 
Court and its officer were merely acting as agents for the judg- 
ment-debtor for selling the property. We are unable to ac- 
cept this view which he has adopted. Where in Court auction 
a property is sold, the auction purchaser is one party to the con- 
tract, but the other party to the contract is not in our view 
the judgment-debtor or the decree-holder but the Court 4tself. 
In selling property in Court auction, the Court acts under the 
statutory powers given to it by the Code and not as agent of any 
party and the contract that is made when the bid is accepted and 
confirmed by the Court is one between the Court on the one 
side and the auction-purchaser whose bid is accepted on the 
other and therefore before cl. (2) of S. 230 of the Contract 
Act can be excluded it must be alleged and proved by the party 
wishing to take advantage of S. 230, cl. (1) that when making 
the bid or before doing so he had informed the Court or the 
Court ofhcer who was acting on behalf of the Court `n selling 
the property that ke was making the bid only as the agent of 
some named third paty. It would then be open to the Court 
officer, the Nazir, either to accept his bids or decline them if 
he is not fully satished that he had a proper power of attorney 
to make the bid. In this case it ıs not pretended that there 
was any power of attorney which the Ist respondent had from 
“nd respondent or that any power of attorney was shown to 
the Nazir, nor is it even alleged that before the sale took 
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place the 1st respondent informed the Nazir or the Court that 
he was bidding as'an agent. Therefore even if we assume 
that the 1st respondent was really the agent of the 2nd respon- 
dent, we have here a case where the agent did not disclose the 
name of his principal, and did not even inform the ‘other party, 
the Court, that he was acting as, the agent of principal. 
The question whether the judgment-debtor knew orot that the 
rst respondent was bidding as an agent of the 2nd respondent 
is therefore quite immaterial. The Court was entitled to 
enforce the contract against the Ist respondent personally, and 
as the Ist respondent made himself personally liable for the 
deficit that has been caused by his action in not completing the 
sale by depositing 25 per cent. of the purchase money. O. 21, 
R. 71, C. P. Code gave the Court power, at the instance of the 
judgment-debtor to collect the deficit that has been caused in 
a summary manner by way of execution. In these circum- 
stances, we think that the order of the District Munsif was right 
and that there is no object in taking evidence which the Subordi- 
nate Judge has directed to be taken as to whether the Ist res- 
pondent was really the agent of the 2nd respondent, or not, and 
whether the judgment-debtor knew of it, for, even assuming 
that he was an agent, as he never disclosed to the Court ofhcer 
that he was bidding as an agent till a long time after the bid was 
offered and accepted, he is liable for the deficit personally. 
Whatever rights there may be between him and the 2nd res- 
pondent he may enforce as advised but they need not be consi- 
dered now at all. The order of the Court directing him to pay 
the money into Court is therefore correct. 


The rulings relied upon by the Subordinate Judge in 
Mackinnon Mackenzie and Co. v. Lang Moir and Co. (1) fol- 
lowed in Lahore in Lyallpur Sugar Co. v. Mulraj (2)- are not 
relevant here, for it is only in the view that the judgment-debtor 
is a party to the contract of the auction sale that they become of 
any importance and necessitate a finding on the question whether 
the judgment-debtor did actually know that the Ist respondent 
was acting as the agent of the 2nd respondent. 

There is one other small point which has been dealt with 
n the argument and that is the question whether the defaulting 
auction purchaser, the rst respondent, is liable for interest on 
the deficit amount from the date of the sale to the date of the 
order of the District Munsif directing him to repay. There 
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is nothing’ in O. 21, R. 71, C. P. Code that speaks of interest 
and we think therefore that he is not liable for interest between 
those dates. Of course he is liable for interest after the date 
of the order of payment. With this variation we must allow 
the appeal of the appellant, set aside the order of the Subordi- 
nate Judga and restore that of the District Munsif. 


As regards costs, the 1st respondent will pay the costs of 
the appellant throughout. As regards the 2nd respondent’s 
costs, the claim against him was expressly given up by the appel- 
lant in the first Court and therefore there was no necessity to 
make him a party in this appeal before us. As we are giving 
no relief against him, we think he is entitled to the costs of this 
appeal from the appellant. 

A.S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. 


A Sonachalam Pillai and others .Appellants and Petitioners* 
(Petitioners in C. M. P. No. 
1963 of 1923 in Appeal No. 
232 of 1923 on the fileof 
the High Court). r 
v. 


Kumaravelu Chettiar and others Respondents in both 
(Respondents in do. ). 


Letters Patent—Cl. 15—Judgmeni —Meaning— Execution of decree —Stay of 
—Order of Single Judge refusing —Appeal against. 


An appeal lies under cl. (15) of the Letters Patent against the order of a 
single Judge of the High Court refusing to stay the execution of a decree. 


Meaning of the word “Judgment” in cl. (15). 


The fact that part of a decree is declaratory is no bar to a stay of the 
execution thereof being granted pending an appeal therefrom. 


Letters Patent*Appeal against the order dated 17th Octo- 

ber, 1923 of the Hon’ble Mr. Justice Wallace in C. M. P. 

No. 1963 of 1923 in Appeal No. 232 of 1923 preferred to 

the High Court against the decree of the Court of the Sub- 

ordinate Judge of ‘Tuticorin in O. S. No. 2 of 1920 and 
"L P Appeal No. 20 of 1923 a 
and C M P No. 3343 of 1923. "16th November, 1923. 
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petition praying that in the circumstances stated in the afh- 
davit filed therewith, the High Court will be pleased to issue au 
order directing stay of the execution of the decree in O. S. 
No. 2 of 1920, on the file of the Court of the Subordinate Judge 
ot Luticorin pending disposal of L. P. Appeal No. 20 of 1923 
on the file of the High Court, preferred against the prder dated 
i7th October, 1923 in C. M. P. No. 1963 of 1923 on the 
hle of the High Court. 

T. R. Venkatarama Sastri, Nallasivam Pillai and K. S. 
Sankara lyer for the appellants and petitioners. 

T. R. Ramachandra Aiyar, T. L. Venkatrama Aiyar and 
F Sambandham Chetti for the respondents. 


The Court delivered the following 


ORDER Krishnan, J :—This is an appeal under cl. (15) 
of the Letters Patent against the order of Wallace, J. sitting 
as a single Judge in the Admission Court, refusing to stay exc- 
cution of the decree in O.S. No. 2 of 1920 on the file of the 
Subordinate Judge's Court of Tuticorin pending disposal of 
iippeal No. 232 of 1923 which has been filed against that 
decree and which has been admitted and is now pending in this 
Court. The suit was brought by certain Vaniyars of Tiru- 
ċhendur in the Tinnevelly. District for a declaration that they 
were entitled to enter the well-known temple there and go up 
to the figure of the Nandi in front of the inner shrine and for 
an injunction to restrain the Trustees and others from prevent- 
ing them from doing so. The suit was decreed by the Subordi- 
nate- Judge in° their favour, and against that decree Appeal 
No: 232 of 1923 has, as already stated, been filed in this Court 
by the Trustees and others. 

An application was made to Wallace, J. for stay of execu- 
tion of the decree pending the disposal of the appeal and that 
having been refused, this present appeal is filed against that 
order. 

A preliminary objection is taken to the appeal on the 
ground that no appeal lies under cl. (15) of the Letters Patent 
against an order refusing to stay the execution of a decree. 
The decision of this question turns on the meaning to be giver 
to the word “ judgment” in cl. 15 of the Letters Patent. 
There ts nothing in the Letters Patent itself to enable one to say 
what the exact meaning of the term “ judgment ” is and what 
orders would be covered by that term. The word “ Judgment ” 
is defined in S. 2 of the Code of Civil Procedure as meaning 
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“ the statement given by the Judge of the grounds of a decree 
or orders”’ passed by him. As this definition is intended for 
the construction of the word “ judgment”’ as used in the Code 
ct Civil Procedure only, it obviously cannot be applied to the 
word as used inthe Letters Patent. The meaning of the 
word “ Judgment ” in the Letters Patent has been however the 
subject-matter of consideration in several reported cases. The 
earliest one which has been brought to our notice is the case of 
De Souza v. Coles (1) where at page 387 Bittleston, J. laid 
down that “it must be held to have the more general meaning 
of any decision or determination affecting the rights or the 
Interest of any suitor or applicant.” It was again defined by 
Couch, C. J. in the leading Judgment on the point in Calcutta 
in The Justices of the Peace for Calcutta v. The Oriental Gas 
Co. (2) as being “ a decision, whether final, or preliminary, or 
\nterlocutory, which affects the merits of the question between 
the parties by determining some right or liability, ” and this 
definition was approved by Markby, J. Since then, the 
meaning of the term has again been considered by a Full Bench 
of the Madras High Court in Tuljaram Rao v. Alagappa 
Chettiar (3). There the then learned Chief Justice, Sir 
Arnold White was of opinion that the definition given by Bittle- 
ston, J. went too far and that the one given by the Calcutta 
J-ligh Court was too narrow, and he himself laid down the test 
to be applied to decide whether any particular order amounted 
to a judgment or not within the meaning of the Letters Patent 
as follows at page 7.“ The test seems to me fo be not what 
is the form of the adjudication but what is its effect in the suit 
Or proceeding in which it is made. If its ‘effect; whatever its 
foim may be, and whatever may be the nature of the applica- 
tion on which it is made, is to put an end to the suit or proceed- 
ing so tar as the Court before which the suit or proceeding is 
pending is concerned, or if its effect, if it is not complied with, 
is to put an end to the suit or proceeding, I think the adjudica- 
tion is a judgment within the meaning of the clause.” And 
he added, “ An adjudication on an application which is nothing 
more than a step towards obtaining a final adjudication in the 
suit is not, in my opinion, a judgment within the meaning of 
the Letters Patent.” Following this latter part of the defini- 
tion as to what is not a judgment he held in the particular case 
~ n (1868) 3MHCR38 °° °° ©. | 
2. (1872) 8 Beng. L, R. 433. 
3° (1910) TLR 35 M r:21MLJjJr (F B). 
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before him which was one of an appeal against an order re- 
fusing to frame an issue that no appeal lay, and that view was 
adopted by the Full Bench. Krishnaswami Aiyar, J. who sat 
with the learned Chief Justice alsa agreed with the view taken 
by him as to the meaning of the word “ Judgment” and with 
the order proposed by him Ayling, J., the thigl Judge in 
the Full Bench merely contented himself by saying that he 
agreed that the answer to the quesion referred for disposal 
should be in the negative. He did not discuss the question as 
to what amounted to a judgment at all. This ruling has been 
since accepted by this Court as correctly laying down the mean- 
ing of the word “ Judgment ” and has been cited and followed 
im several subsequent decisions, see for example, the cases in 
Srinivasa Atyangar v. Ramaswami Chettiar (4), Kulasekhara 
Naicker v. Jagadambal Ammal (5), Kanyalal v. Paramasuk- 
doss (6) and Krishna Reddi v. Thantkachala Mudalt (7). 
It has been brought to our notice that the same view has been 
accepted and followed by the Lahore High Court in Gokal 
Chand v. Sanwal Das (8), which, it may be noted, was an ap- 
peal against a refusal to stay the execution of a decree, and also 
in Ruldu Singh v. Sanwal Singh (9), where the learned Chief 
Justice of the Lahore High Court has considered the authorities 
and has accepted the view of the Madras High Court as to 
the meaning of the word ' Judgment.’ In Tuljaram Rao v. 
Alagappa Chettiar (3) the learned Chief Justice elaborately 
discussed all the cases on the point and, as his judgment has 
been followed, as stated above, by this High Court since then, 
| think it only right that we should adopt the same definition. 
In explaining his meaning, the learned Chief Justice has refer- 
red to a number of instances in which he thought an appeal 
would lie, and one of the instances he mentions in his judgment 
is an order refusing a stay of execution. He says at page 8, 
“ I should be prepared to hold that an appeal lay from an order 
refusing a stay of execution’; and he has resiled from his view 
to the contrary in Srimantu Raja Yarlagadda Prasada Nayudu 
v. Srimantu Raja  Yarlagadda Mallikarjuna Prasada 
Nayudu (10), to which he was a party. No doubt, when the 
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Icarned Chief Justice said that an appeal lay from an order 
refusing a stay of execution in the Full Bench case, his obser- 
vation was in a sense in the nature of an obiter dictum ; never- 
theless we gre bound to follow it and we cannot treat the case 
in Srimantu Raja Yarlagadda Prasada Nayudu v. Srimantu 
Raja Yarlagadd Mallikrjuna Prasada Nayudu (10) as good 
law. The'case in 24 Mad. 358 as pointed out to us, has-been 
followed in Vairavan Chettiar v. Ramanathan Chettiar (11) 
by another Bench of this Court, but in that case there 1s no dis- 
cussion whatever on the point in issue as that case merely fol- 
lows Srimantu Raja Yarlagadda Prasada Nayudu v. Srimantu 
Raja Yarlagadda Mallikarjuna Prasada Nayudu (10) ; and 
if I am right in thinking that 24 Mad. 358 is no longer good 
law, Vairavan Chettiar v. Ramanathan Chettiar (11) cannot 
be accepted as good law. 


On the respondents’ side besides the two cases in 24 Mad. 
358 and 14 L. W. 701 above referred to, our attention was 
drawn to a number of unreported Letters Patent Appeals, 
namely, Nos. 24 of 1918, 15 of 1922, 38 of 1921 and 7 of 
1923 and it was contended that it was the practice of this Court 
not to allow Letters Patent Appeals against orders such as the 
one before us. But all those cases, on a reference to them, 
will be found to be cases where stay of proceedings in the lower 
Court was refused ; they did not deal with stay of execution 
at all. {Those cases stand on a different footing altogether, 
for they fall under the second part of the definition of the 
Chief Justice quoted above, namely, that “ an adjudication on 
an application which is nothing more than a step towards ob- 
taining a final adjudication in the suit is not, in my opinion, a 
judgment within the meaning of the Letters Patent.” In 
L. P. A. No. 7 of 1923 the appeal was against an order re- 
{using an interim injunction. The learned Judges held an 
appeal lay. 1 have therefore, come to the conclusion that the 
preliminary objection cannot stand and must be overruled, as 
an appeal lies under the Letters Patent against the order of 
a single Judge refusing stay of execution pending the disposal 
of an appeal or Second Appeal in this Court. 


On the merits I quite recognise that the learned Judge ot 
this Court having exercised his discretion in refusing to stay 
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execution, we should not interfére with such exercise of discre- 
tion unless there are strong grounds for it. But in this parti- 
cular case, unfortunately, fhe learned Judge seems to have been 
led to the passing of the order that he made, by hjs view that 
there being a declaration of the rights of the Vantyars in the 
judgment of the lower Court, he could not interfere with the 
injunction which formed part of the decree. I ath unable to 
adopt this view, if it is adopted in all cases in which a conse- 
quential relief is granted along with the declaration, it would 
be impossible to stay execution. It seems to me that the issue 
of the injunction ordered by the lower Court in the decree 
could be stated by itself, and whatever rights the decree might 
have declared, it would not enable the parties to enter the 
temple and go to the place where they want to goto. Iam, 
therefore, of opinion that the fact of there being a declaration 
is no bar to this Court staying the execution of the decree. 


On the merits, | think that this is a case in which we should 
grant a stay with some modification of the order of the lower 
Court pending the disposal of the appeal here. On the one 
hand, the Vaniyars are anxious to enter the temple, see the 
deity and perform their worship, and it will be a great hard- 
ship to prevent them altogether from doing so pending the 
appeal which may last for some time in this Court. 


On the other hand, there may be a good deal of truth in 
what the appellants say, viz., that, if the respondents are allow- 
ed to enter the temple and go up to the Nandi, the temple will 
be desecrated and they will have to perform the ceremony of 
purification at considerable expense if they succeed in the appeal. 
| have, therefore, come to the conclusion that the respondents 
may be allowed to go up from the east to the dhwajasthambam 
in the temple just inside the gopuram wherefrom they may have 
a view of the idol and perform their religious worship there 
but that they should not be allowed to go further pending the 
disposal of the appeal. 


I would, therefore, order a modifed stay of execution by 
directing the appellants not to prevent the respondents from 
going up to the dhwajasthambam at times of worship and also 
directing them to let the respondents have a view of the idol 
when such worship takes place. The order of-thelower Court 
will be stayed with that reservation. 
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In the circumstances, I think the proper order as to costs 
is to direct each party to bear their own costs in the Letters 
Patent Appeal and of the petition for stay. 

Waller, J. :__I agree that we should follow the ruling 
reported in Tuljaram Rao v. Alagappa Chettiar (3). Were 
the questidp still open to argument, I should myself be inclined 
to adopt the view of Bittleston, J. in De Souza v. Coles (1), 
that it is “ Impossible to prescribe any limits to the right of 
appeal founded on the nature of the order or decree appealed 
against.” The word ‘ Judgment” in S. 15 of the Letters 
Patent includes decrees and orders. Judgment is defined in 
Halsbury as “ any decision given by a Court on a question or 
questions at issue between the parties to a proceeding properly 
before the Court. In the Civil Procedure Code an order is 
described as the formal expression of any decision of a Civil 
Court which is not a decree. This description is wide enough 
to cover all decisions of any kind interpreted and so the Code 
has provided that only certain orders can be appealed against. 


The word “ Judgment ” as employed in S. 15 of the Let- 
ters Patent is a very general term. The Statute does not define 
it or limit its operation in any way. | venture to doubt whe- 
ther we are entitled to define it or limit its operation by judictal 
interpretation. What has been achieved by that process is an 
a priori classification of interlocutory orders into interlocutory 
orders proper and interlocutory orders which amount to judg- 
ments. I think that all orders passed after contest inter 
parties are judgments within the meaning of S. 15 of the Letters 
Patent and that, if it be desired to limit the right of appeal 
againt certain orders, the proper method of achieving that end 
is by providing as has been donc in the Civil Procedure Code 
that only certain orders can be appealed against. 

I agree with my learned brother that the fact that part of 
the decree is declaratory is no bar to a stay of execution being 
granted. I understand that the parties are willing to accept 
a stay on the terms, indicated. | therefore concur in the order 
of my learned brother. 


A. S. V. Order modifed. 


3. (1910) ILR35; Mi. 
7- (1868) 3 M H C R 384. 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND Mr. JusTICE WALLER. 


The Official Assignee of Madras Appellant* (Defen- 
dant)... 
v. i 
N. Rajabadar Pillai (minor) and others ... Respondents 
(Defendants). 


Hindu Law—Joint family—Manager—Account of family property on parti- 
tion—Duty in regard to —Nature and extent of —Misappropriation by manager— 
Meaning of—Family house—Residence of members of family in—Nature of— 
Partition—Proviston for residence in case of-—Allotment of portion of family 
kouse—Necesstty—Allotment of portion in other house—Allotment of money— 
lf and when may be made. 


When assets are traced into the hands of the managing memebr, he is 
bound to account for them on partition, whether his co-parceners are minors or 
majors. It is not enough for him to say that he has no longer got those assets. 
Capital monies proved to have come into the hands of a manager must be consi- 
dered as available for partition, in the absence of evidence showing what has 
happened to them. 


Misappropriation of family property by the managing member means nothing 
more than the expenditure of the money or other than justifiable family expenses. 
The right of members of a joint Hindu family to the family house is not a right 
inem. While the house is being used as a family house, they have, no doubt, 
a right fo reside there. 


Quaere whether they have a right to any particular separate room. On 
partition, it is clearly a matter for the Court arranging the partition to say 
whether it is in the general interest of the co-parceners that residence should be 
given in a particular house or not. 


Some other provision can be made if there are more houses than one to 
choose from. Provision may, if the general advantage of the family requires 
it, also be made in money instead of in kind, 


On appeal from the decree dated the 21st March, 1922 
of the Hon’ble Mr. Justice Krishnan, passed in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court 
in O. S. No. 50 of 1920. 

T. S. Rajagopalaier and T. L. Venkataramaiter for appel- 
lant. 

P. Venkatramana Rao, N. K. Mohanarengam Pillat and 
N. Damodaram Naidu for respondents. 


The Court delivered the following 


“0. S. Appeal No. 55 of 1922. 12th Oct, 1923. 
R 19 
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JUDGMENTS :— The Chief Justice : This is an appeal 
from the judgment of Krishnan, J. in a partition suit__from so 
much of his decree as directed that the first defendant should 
account fora sum of Rs. 6,500 shown to have come into his 
hands as part of the joint family assets. The 1st defendant 


was the manager of a joint Hindu family governed by the 
Mitakshara Law, the other persons interested being a minor 
brother, and their mother and sister who were entitled to 
rights of maintenance. The 1st defendant has become an 
insolvent and the Official Assignee of Madras on behalf of his 


creditors represents his interest. The facts so far as they 


are relevant are that Rs. 6,500 which formed part of the an- 
cestral property were deposited in a Bank, and, some years ago, 
drawn out by the rst defendant. Of that amount Rs. 2,500 
were deposited with Messrs Beardsell & Co., as security for 
the honesty of the 1st defendant who was entering the service 
of that firm as cash-keeper. The balance has disappeared. 


There was a suggestion that it was used by the 1st defendant 
for purpose of his own marriage or other legitimate family ex- 
penses. But this was negatived by his mother who stated that 
she had found the necessary money for the marriage and by 
the fact that the sums were drawn out sometime after the 
marriage, and no evidence was forthcoming of any other neces- 


sary family expenditure which could not be met out ef the 
income. Ihe ist defendant was not called as a witness. It 
was suggested that he was helping his relations as against his 
creditors which might account for the Oficial Assignee not call. 
ing him as a witness. But all his affairs were in the hands 
of the Official Assignee who had every opportunity of examin- 


ing the insolvent and ascertaining the true facts. The money 
was drawn by the ist defendant in 1914. In 1918 he was 
found to have committed defalcations in his office of Cash- 
keeper to Messrs Beardsell & Co., amounting to Rs. 15,000. 


It 1s possible that the balance of the money so drawn out by 
the 1st defendant was invested in some other manner. At 
the time, he told his mother that he was lending a large part 
of it to a Muhammadan, a business man; but there is no 
evidence that this loan is still outsanding, and it is much more 
probable that it was ultimately used to meet the defalcations 
in Messrs Beardsell & Co., or to meet the 1st defendant’s losses 
in some unfortunate speculations which led to his making away 
with this large amount of Beardsell’s money. 
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The learned Judge has held that the 1st defendant has 
received these moneys and has not accounted for them except 
as to the Rs. 2,500 mentioned. He has held further that it 
is a rule of Hindu Law that a co-parcener upon partition is not 
entitled to call upon the managing member to render an account 
of his past management so as to debit him with any. loss caused 
to the joint property by his management but can ‘nly get his 
share in the properties available for division at the time of the 
partition, and for this proposition he quotes Balakrishna Atyar 
v. Muthuswamt Atyar (1) and Arishnayya v. Guruvayya (2). 
He points out that there is an exception to this rule, when a 
person is able to establish misappropriation on the part of the 
manager. He also holds that there is another exception, 
namely, that if a co-parcener is a minor, the manager can be 
made to account generally in respect of the corpus of the es- 
tate, at any rate where there are no adult members except the 
manager and as the plaintiff in this case was at all material 
times a minor, he holds that the first defendant must bring into 
account this sum of Rs. 6,500. 


| agree to the result arrived at, but I do not agree with 
the reasons given. That a managing member is not bound to 
give a general account of his dealings, that, in the absence of 
fraud or misappropriation, the managing member cannot be 
called upon to justify his past transactions, that the manager 
is not bound to keep general accounts and that co-parceners 
cannot complain if the manager in his discretion favours in his 
expenditure one of the co-parceners at the:expense of the others 
are matters, | think, beyond controversy ; nor do | find any 
authority in support of the proposition that in this matter there 
is any difference between the position of an infant co-parcener 
and another. In fact, on an examination of the cases establish- 
ing these propositions, it will be found that in most of them 
there were persons who were minors at the date of the parti- 
tion or had been minors at the time of the expenditure by the 
manager. But in respect of assets proved to have come into 
the hands of the ma1ager, in my judgment, he has to account. 
It is not enough for him to say that he has no longer got those 
assets ; nor do I think it right to say, once it had been proved 
that the assets came into his hands, that the co-parcener has 
also to prove that they remained in his hands at the date of 
the partition. In my judgment, capital monies proved to 
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have come into the hands of a manager must be considered as 
available for partition, in the absence of some evidence showing 
what has happened to them. It 1s hot necessary in this case 
to discuss what would be sufficient evidence. It may be that 
the proof of family necessities which would involve an expendi- 
ture greater than the income would lead to the presumption 
that the asséts have been properly expended on behalf of the 
family. But, in this case, there is nothing of the sort, and | 
think that the proper inference to be drawn is that these monies 
have been misappropriated by the managing member. In 
this connection I think that misappropriation means nothing 
more than the expenditure of the money on other than justifi- 
able family expenses. Rs. 2,500 were clearly misappropria- 
ted. It was a legitimate family purpose to place that money 
with Messrs Beardsell & Co., as security for the good behaviour 
of the managing member. But it remained joint family pro- 
perty and, when he caused the loss of that money to the 
family by his misconduct as an employee of Messrs Beardsell 
& Co., in my judgment, he clearly misappropriated the money. 
As regards the balance of Rs. 4,000 it was traced into his 
hands. It was proved that it was deposited in a Bank and 
that he drew it out. There is no evidence that he spent it on 
a family necessity, or that there was any family necessity for 
which such a sum of money would have been required, and, in 
my judgment, under those circumstances, when the assets are 
traced into the hands of the managing member, he is bound to 
account for them on a partition, whether his co-parceners are 
minors or majors, and in this case the first defendant and the 
Official Assignee representing him have entirely failed to do 
so. If authority were required for these propositions, I think, 
it is to be found in the account that was ordered in Balakrishna 
Atyar v. Muthuswami Aiyar (1), and in the clear judgment 
on the point of Phillips and Krishnan, JJ. in Krishnayya v. 
Guruvayya (2), particularly of Krishnan, J. at page 509 where 
ke states the law correctly. It was suggested that Tami 
Reddi v. Gangu Reddi (3) was an authority to the contrary, 
but as | read the judgment, particularly on page 287, it supports 
the view expressed above. 


The result is that this appeal must be dismissed with costs. 


1, (1908) I LR Mai: MLJ 70 a (1921) 41 ML J 503, 
3 (1921) IL R4g M 281 :4a2 ML J 70, 
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Waller, J. :— | agree that this appeal must be dismissed 
with costs. The rule of law, as stated by Krishnan, J. is 
that a co-parcener can gef a share only in such properties as 
are actually available at the time of partition. If this means 
that, when a manager is asked to account for missing property, 
it is a suffcient answer on his part to point out that it no longer 
exists, | cannot accept it as an adequate statement Of the law. 
The ruling in Balakrishna Atyar v. Muthusami 
Aiyar shows that it 1S open to a CO- 
parcener to call upon the manager to account for specific items 
of property which are alleged to have come into his hands. 
Though he is not entitled to ask for a general account of the 
management, he is entitled to an account of the property at the 
time he asks for partition. And by that is meant not the pro- 
perty as it actually exists, but as it ought to be. This is the 
view taken in Arishnayya v. Guruvayya (2) and there is 
nothing to the contrary in Tami Reddi v. Gangu Reddi (3). 

In the present case it is clear that the manager had to 
account for Rs. 6, 500. This sum of money he probably appro- 
priated to his own use. In any event, it has not been proved 
that he spent it for any necessary or legitimate family purpose. 
He must therefore make good plaintift’s half share. 

(Continuation of the Judgment pronounced in open Court 
this day). 

Bhe Chief Justice : Another point arises under the 
judgment of Krishnan, J. The second and third defendants 
being the mother and sister of the co-parceners, he directs that 
they should have a maintenance of Rs. 15 a month, and that 
the daughter should have a sum of Rs. 2,000 for her marri- 
age. He also holds that they should be allotted each a room 
in the house item 1, that is, the family house, for their resi- 
aence. Now, itis objected that the last part of the order will 
seriously interfere with the most advantageous partition, 
namely, the sale of the house which is the only valuable family 
property that there is, if it is to be sold subject to a right of 
these two ladies each to have one room in that house. It is 
argued on the other hand that they have an absolute right to 
them, it being called a right in rem. In my judgment, it 18 
Guite wrong to say that the members of a joint Hindu family 
have rights in rem to residence in a particular house. It 13 
true that, while it is being used as a family house, they have 
Ty, (1908) ILR 32 M 231. 2. (1921) 41 ML J 503. 
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a right to reside there; but I have serious doubts whether 
they have a right to any particular separate room ; but, on 
partition, it is clearly a matter for the tribunal arranging the 
partition to,say whether it is in the general interest of the co- 
parceners that residence should be given in a particular house 
or not. Some other provision can be made if there are more 
houses than one to choose from. It may be for the general 
advantage of the family that provision should be made in 
money instead of in kind. I think that so much of this judg- 
inent as purports to hamper the Official Referee’s discretion in 
eflecting this partition by giving these two ladies an indefeasible 
right to occupy a certain part of this house is wrong and that 
the matter must go before the Ofhcial Referee to decide what 
is best to be done unfettered by any such direction. 


Waller, J. | agree. 
C.AS. 





In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE, K. C., Chief- 
Justice. 


Assistant Commissioner of Labour. Appellant* (Respon- 
dent in both Land Cases Nos. 

8 and 9 of 1921 on the file of 

the Court of the Chief Judge 

Court of Small Causes, Madras). 


Court Fees Act, S. 8, Sch. I, Ari. 1 and Sch. IL, Art. 17 (A) (11)—Applica- 
bility of—Appeal by Government against award of compensation in a land 
a: quisition case—Awaid by Chief Judge of Small Cause Court—Court Fee 
payable on appeal. 


Where the Crown appeals against an award of compensation in a land 
acquisition case, on the ground that the award is excessive, S. 8 of the Court 
I'ees Act does not govern the appeal. 

On an appeal by thé Crown against an award of compensation by the Chief 
Judge of the Presidency Small Cause Court in a Jand acquisition case, the Court 
fee payable is that prescribed by Art. 1, Sch. I of the Court Fees Act. 





“S R No. 9324 of 1923. 8th November, 1923+ 
THE TAXING OFFICERS REPORT WAS AS FOLLOWS. 


The Government Solicitor has on behalf of the Assistant Commissioner of 
Labour filed an appeal against the award of the Chief Judge of the Madras 
Court of Small Causes in respect of two cases under the Land Acquisition Act. 
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Reference under S. 5 of the Court Fees Act in Appeals 
sought to be preferred to the High Court against the judgments 
a ee ene ee ee ee C E EA 


Tn case No. 8 there were two claimants and in case No. 9 there was a different 
claimant. The Government Solicitor in the first instance filed @ single appeal 
against the award of the Chief Judge in the two cases omitting the name of 
the claimant-respondent in case No. 9. He has now put in a petition to 
amend the appeal grounds by the addition of the name of this claimant-respon- 
dent, and put in another petition to consolidate the two appeals. The amount 
awarded by the Chief Judge is Rs 71,310 which is in excess of the amount found 
by the Land Acquisition Officer by Rs 42,763, and Government has appealed 
asserting that the amount found to be due by the Land Acquisition Officer Js 
correct. In filing these appeals the Government Solicitor has paid a fee of 
Rs 15 only. The office took objection to this and the matter has been referred 
to me as Taxing Officer. The Government Pleader has appeared and argued 
on behalf of the Government Solicitor. 


In the first place it is not contended that Rs. 15 is the correct amount. ‘The 
section on which the Office seems to tax on Appeal is S. 8 of the Act or failing 
that Art. 1 of Sch. I. On the other hand the Government Pleader suggests 
that Art. 17-A of Sch. II of the Act is the correct Article to be applied. Con- 
sidering this Article first, it may be pointed out that the material portions run:— 

17-A. Plaint of Memorandum of Appeal in a suit 

Y + + t = T v vt 


(11) to set aside an award ; 
$ 4 a + p * ” wt a 


When the plaint is presented to or the Memorandum of Appeal is against 
the decree of—a District Munsif’s Court or the City Civil Court... Fifteen Rupees. 


a District Court or a Sub-Court... Hundred Rupees if * * 
Two objections may be taken to the application of this Article. The first 
is that there is no suit. The procedure under the Land Acquisition Act is for 
the Land Acquisition Officer to issue notices to those claiming any interest in the 
land that he acquired informing them of the amount at which their claim is 
valued. They then appear before him and evidence, if necessary, is taken and 
the Land Acquisition Officer, if the claimants do not agree to the amount which 
he offers, refers the case to the District Judge for his decision, the reference 
being to the District Judge as the oficer to whom such references should be made 
under the Land Acquisition Act. ‘There is no plaint strictly speaking and no 
Court fees are paid by the parties as the reference is not made by the parties 
but by the Government. ‘The District Judge or other ofhcer to whom the re- 
ference may go (in Madras the Chief Judge of the Court of Small Causes is the 
oficer to whom the refcrence is made) disposes of the reference and issues an 
award and against such an award an appeal lies, and’ under the Amending Act 
XIX of 1921 this is considered to be a judicial act and an appeal eventually 
lies to the Privy Council. If the Article 18 to be construed strictly it cannot be 
said that there is any suit and therefore Art. 17 is not applicable. Even if 
this Article were applicable it may further be aigued that no reference is made 
to the Chief Judge of the Madras Court of Small Causes and for that reason 
ton the Artcle is inapplicable. 


I am inclined to press the word ‘suit’ in the Article as there is a section 
which appears to be more applicable to the case. This is 8. 8. S, 8 runs: 
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and awards of the Chief Judge of the Court of Small Causes 
at Madras in Land Case Nos. 8 and 9 of 1921. 





“The amount of fee payable under this Act on a memorandum of 
appeal agains@ an order relating to compensation under any Act for the time 
being in force for the acquisition of land for Public Purposes shall be computed 
according to the difference between the amount awarded and the amount claimed 
by the appellant. ” 

This admittedly covers the case of all appeals not made by Government. 
But the Government Pleader contends that the use of the word ‘claimed’ excludes 
the case where the appeal is not made by the claimant, that is the person whose 
land is being acquired, but by the respondent, that is to say, Government or 
the party who may be acquiring the land through Government’s instrumentality. 
Therefore if it is thought to press the word ‘claimed’ in the section I think it is 
only right that the word ‘ suit’ should be pressed in the above Article. I myself, 
however, am inclined to allow a wider meaning to the word ‘claim’ than the 
Government Pleader is willing to admit. As your Lordship will be well aware, 
the word ‘claim’ comes from Latin ‘clamare’ which means, to cry out, call, 
proclaim, declare aloud, call upon. Looking up the New English Dictionary 
onc gets the meanings, first of all, ‘demand as one’s due, to seek or ask for on 
the ground of right.’ Next “to assert and demand recognition of a right or 
title, etc., often loosely used especially in U, S. for, contend, maintain, assert.” 
This is the meaning that I would adopt in the construction of the section 80 
that the last words would run “the difference between the amount awarded and 
the amount asserted by the appellant.” JI do not think this is straining the 
meaning of the word unduly and the construction has this merit that we put the 
Government and private parties on an equal footing so that there is not one 
Court Fee for the calimant and another for the respondent. 


It may be said that the point is not one of practical importance because it is 
simply a question of one Government department paying and another department 
receiving and that it comes to the same thing in the end. ‘This, however, is not 
correct. In the first place there are Imperial Department and Provincial Depart- 
ments, one being financed by the Government of India and the other by the pro- 
vince. Apart from this, land is acquired for local bodies and Railway Companies 
and it 1s on these that the value of the Court Fee would ultimately fall. To bring 
these cases under Art. 17-A of Sch. II as sought by the learned Government 
Pleader may not be ultimately in the interests of Government. 

Supposing this section be held to be not applicable, the only section applic- 
able appears to be Art. 1 of Sch. I, “Memorandum of Appeal not otherwise 
provided for.” This would have the same effect as applying S. 8 as in either 
case the amount of Court Fee should be ad valorem on the value of the appeal, 
and the value of the apfeal in this case quite apart from S. 8, would be the 
difference between the amount awarded by the acquiring officer and the amount 
awarded by the Chief Judge. 

The Government Pleader on the other hand contends that failing Art. 17-A 
and S. 8 the ultimate section is Sch. IJ, Art. 11 (b). Section 47 relates to 
the execution of the decrees and is clearly inapplicable. Section 144 deals with 
restitution and does not seem to apply. 17 Indian Cases is a decision of the 
Punjab Chief Court. It is a perfunctory expression of opinion, and should not 
be followed, 


PART W.] THE MADRAS LAW JOURNAL REPORTS. 15% 


This case coming for hearing upon perusing the reference 
made by the taxing officer, the Memoranda of the Grounds of 


NOTE BY MR. AMIRUDDIN, THE DEPUTY REGISTRAR, APPELLATE SIDE TO THE 
© 
TAXING OFFICER. 


The question of the payment of the correct Court-fce is under controversy 
in the above appeals filed by the Government against the awards made by the 
chief Judge, Small Causes Court in a Land Acquisition matter, The Govern- 
ment Solicitor filed one of these appeals by a payment of a court-fee Rs. 15 and 
pays no court-fees af all on the other. Along with these appeals the Govern- 
ment Solicitor presents a petition for their consolidation and bases on this his 
claim for exemption of the Court fees on the second of these appeals, contending 
that if consolidation is allowed one couit-fee is payable on both the appeals. 


I shall briefly examine only such of the facts as are absolutely necessary for 
the determination of the question of the Court-fees. For the purpose of providing 
habitation for the Adi Dravidas the Government acquired two plots of land 
under the Land Acquisition Act, the one belonging to Md. Azizullah and Sofia 
Begum and the other to Hajee Mohamed Akbar Sahib. ‘The claimants being 
dissatisfied with the compensation awarded by the Land Acquisition Officer, a 
reference under S. 18 was made to the Chief Judge, Small Cause Court. The 
cases were registered in the Small Cause Court as Land Cases Nos. 8 and 9 of 
1921. The Chief Judge disposed of these two cases by a common judgment but 
passed two different awards, Against these awards the Government appeal. 


The question for consideration now is under what provision of the Court- 
tees Act should appeals, like these, where the Government is the appellant be 
taxed, and whether the Court-fee paid on the above appeals is correct. The 
further question is how far the principle of the collection of the court-fees in 
every appeal is affected by an order for consolidation. 


I shall now examine the several provisions of the act which have a bearing 
on the questions mentioned above. ‘The Government Solicitor pays a Court fee 
of Rs 15 on one of these appeals on the ground that it falls under Arts, 17-A 
clause (22) of the Court Fees Act. This article runs as follows: 


17-A. Plaint or Memorandum of Appeal in a suit. 
4 " + 


(i1) to set aside an award; 
“When the plaint is presented to or the Memorandum of Appeal 
is against the decree of a District Munsif’s Court or the City 


P A ot i" 
Civil Court Fifteen Rupees. 
A District Court or a Sub-Court Hundred Rupees. 


The new Court-fees Act has introduced certain amendments shown above 
underlined, which has an important bearing on these appeals which I shall dis- 
cuss later on. We have now to examine whether the appeals under considera- 
tion come within the four corners of thig article. It is now well established 
that article 17-A (ii) is not applicable to appeals preferred by claimants to set 
aside an award made under the Land Acquisition Act, and that section 8 governs 
such cases ; but whether section 8 is applicable to cases where the Government is 
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the Appeal sought to be preferred, and the awards of the Chief 
Judge. 


the appellant is a most ......... question. The opening words of article 17-A 
(ii) seems to resent some difficulty. It begins by saying “A plaint or memo. 
of Appeal in a suit.” The question is whether this is an appeal in a swt as such. 
The answer is that it is not, inasmuch as there is no suit to set aside an 
award as contemplated by this article. The proceeding before the Chief Judge 
is only under a reference made by the Land Acquisition Officer. Hence the ini- 
tial requirements of this article is absent. The only way to make it applica- 
ble is to construe that the proceeding before the Land Acquisition Judge is in 
the nature of a suit and that the appeal from an award in these proceedings 
must be taken as an appeal in a suit. Apparently on some such construction as 
this, the observation in 17 I. C. 764 seems to be based, which lays down that in 
appeals against awards of the Land Acquisition Judge the provision of the 
Court Fees Act applicable when the Government is the appellant is Art. 17-A (ii) 
and not S. 8. This observation is at the most an obiter, the question 
not being the subject of investigation in that case, and the learned Judges of 
the Punjab Chief Court in awarding costs at the very last sentence of their judg- 
ment have made this observation without giving any reasons for it. Be that 
ns it may. ‘There is a greater difficulty in applying this article to appeals like 
these, for the amendments stated above seems to entirely place these appeals out- 
side its purview. The amendment which enumerates the several Courts seria- 
tim does not refer to the Court of the Chief Judge, Small Cause Court. The 
omission, whether accidental or deliberate, seems to be quite fatal to the applica- 
bility of this article. The Government Solicitor meets this difficulty in the 
following way but it does not seem to be very sound. He contends that under 
section 3 of the Land Acquisition Act the Court which should pass the award 
should be the principal Civil Court of the Original Jurisdiction. He contends that 
in the City of Madras though the High Court, Original Side, is the principal 
Court of Original Jurisdiction, but since it is not exercising that 
jurisdiction, the Court next in precedence which according to him is the City 
Civil Court should be taken to be the Court competent to deal with it and the 
Small Cause Court is analogous to this Court and that therefore the Court-fee 
is only Rs. 15 as on an Appeal from an award of the City Civil Court. This 
argument as I have already remarked is rather ingenious and seems to be ab- 
solutely untenable. It therefore appears that Article 17-A (ii) would not be 
applicable. On principle it would be rather strange to hold that there is one 
law for the Government and quite another for the people. No doubt the 
legislature can make such a difference but unless it is quite clear 
it will not be correct to strain the language of any act so as to put such a con- 
struction. Before I proceed further a word as to the practice. In this Court 
the practice has been to collect Court-fees under section 8 even when the Govern- 
ment were the appellants but after the decision in 17 I. C. it seems to have un- 
dergone a change but without any specific directions therefor and the tendency 
was to follow that decision. All this, was of course under the old Court Fees 
Act. But since the Act has undergone a radical change in this respect, the 
ruling on this Act will guide the future practice. 


I shall now examine section 8, a provision of the Court Fees Act which is 
generally held applicable to Land Acquisition cases. The words ‘the amount 
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The Government Pleader on behalf of the appellant. 
The Advocate-General on behalf of the Government. 


claimed by the appellant’ at the end of that section seems to lend support to an 
argument which the Government Solicitor advances that it appli€és only when 
the appellant is a private party and not the Government, for the latter cannot 
in any way be said to claim compensation, ‘There seems to be some force in 
this. On the other hand the words above mentioned seem to be capable also of 
a different interpretation and of being read as meaning “The difference bet- 
ween the amount awarded and the amount which the appellant claims should 
have been awarded.” This no doubt is straining the meaning of the word 
‘claimed’ JI shall not pursue this much further, for the amount of Court-feces 
chargeable will in no way be affected, if section 8 is held inapplicable, because 
if both section 8 and article 17-A (it) are excluded, this will be a case not spe- 
cifically provided for and hence article 1 Schedule x will come into operation and 
ad voleram fee on the subject matter in dispute will have to be collected a result 
which will be just the same as if section 8 were applicable. The statement 
given below represents the amount of the Court fees that should be collected 
under article 1 Schedule 1. 


Statement. 


Court-fees payable on the appeal with reference to each one of the awards 
separately—on the value as now given (which need revision) 


Value Court-fee. 
Land case No. 8 of 1921 Rs, 16,276 9 5 Rs. ¥,004 15 © 
Land case No. 9 of 1921 Rs. 26,486 15 4 01,372 7 0 
Total Rs. 2,377 6 ó 


(If Court-fee is calculated on the aggregate of the two amounts involved 
in both gases, namely on Rs, 42,763-8-9 the fee will be Re. 1,672-7-0 that is 
Rs, 704-15-0 less.) 


The only question now remaining to be dealt with, is the effect of consolida- 
tion on Court-fees. There is no provision any where in the Court Fees Act or in 
any other enactment which lays down that when Court-fee is paid in one of the 
appeals the other appeal directed to be consolidated is exempt from payment 
of Court-fees. Consolidation is generally ordered as a matter of convenience 
of the Court and the parties, when two or more cases involving the same issue 
can well be disposed of as one case. This ought not to affect adversely the 
Government revenue which is leviable in every case of appeal. The party who 
seeks an adjudication on the points in dispute in each case must pay for it and con- 
sojidation which is a matter of procedure ought not to affect the revenue of the 
Government. The Government Solicitor however relies on the case reported id 
34 M. L. J. page 279 but the facts of this case are enfirely different and it is 
therefore inapplicable to these appeals. In that cas¢ the Government acquired 
scveral plots of land belonging to the same parties. Only one notice was ser- 
ved in respect of all the plots and the applicants made one application to the 
Collector under section 18 of the Land Acquisition Act to refer his objection for 
the award of the District Judge. For the purpose of convenience tho 
District Judge treated the references as separate petitions: and passed 
separate awards in each of them. The learned Judge in 34 M. L. J. 279 
held that the fact the award contained several items docg not 
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The Court made the following 


ORDER:__This is a stamp reference on the following facts. 
An award has been made under the Land Acquisition Act with 
which the Party entitled to compensation was not satished, and 
under that Act the matter was referred to the Chief Judge of 
the Court of Small Causes for disposal, and he increased the 
award by an amount of Rs. 42,763. Being dissatished with 
that award, the department of Government interested prefers 
an appeal to this Court, and the question is what stamp that 
appeal has got to bear. 


By S. 8 of the Court Fees Act ‘ the amount of the fee pay- 
able under this Act on a memorandum of appeal against an 
order relating to compensation under any act for the time be- 
ing in force for the acquisition of land for public purposes shall 
be computed according to the difference between the amount 
awarded and the amount claimed by the appellant.’ Now it 
is argued for the appellant, that is to say the department inte- 
rested, that that has no application where the Crown is the ap- 
pellant because there is no difference between the amount 
awarded and the amount claimed by the appellant, the appellant 
in that case not being a claimant at all; andthe learned 
Advocate-General, who appears to represent the Crown as dis- 
tinguished from the department interested, as the matter is of 








make it as thany awards atid that so far as the appellant was concerned there 
was only one award which was referred under Section 18 for the decision of the 
District Court and that the fact that in the arbitration proceedings before the 
District Court the award was split up ought not to be allowed to prejudice the 
right of the appellant to treat his award as one. It is on this ground that the 
learned Judge held the appellant to be equitably entitled to consolidation, The 
High Court has often deprecated the Practice of the Land Acquisition Authori- 
hes splitting up the lands belonging to the same parties and passing separate 
awards. See 34 C. 599 at 601. The plots of Lands in the appeals under con- 
sideration unlike the above case belong to two different persons, in whose favour, 
two distinct and separagte awards have been passed. There is no question here 
of splitting up the lands at all, because they belonged to two different persona. 
Hence the case reported in 34 M. L. J. is inapplicable to the one under considera- 
tion. Besides it is no authority for the extreme position that the Government 
Solicitor takes when he contends that no Court-fee is payable in the other appeal, 
The conclusion that I have therefore atrived at is that the Court-fees should be 
collected under article 1, Schedule 1 and that consolidation even if granted ought 
not to affect the question of payment of the Court fees which should be collected 
ọn each of the appeals separately and not as on one consolidated sum, 


PARE V.] THE MADRAS LAW JOURNAL REPORTS. 167 


general importance, agrees with that argument. [t is cer- 
tainly contrary to the dictum on the subject in Kasthuri 
Chettiv.Deputy Collector, Bellary(1), in which it was said that 
S. 8 was a special provision applicable to appeals against all 
orders, including awards relating to compensation for lands 
under the Land Acquisition Act. But Í think on the proper 
construction of the section it has no application where the 
Crown is the appellant and that the dictum is too wide. 


Then it remains for me to consider whether the article 
applicable is Art. (1) of Sch. Lor Art. 17 (a) (ii) of Sch. IL 
ot the Court Fees Act. By the Land Acquisition Act XIX of 
1921 a decision of the Court in a case like the present 1s to be 
deemed to be a decree under the Code of Civil Procedure ot 
1908. Schedule I, Art. 1 of the Court Fees Act provides the 
ud valorem fee payable on any memorandum of appeal, not 
otherwise provided for in this Act, presented to any Civil 
Court. .except those mentioned in S. 3, which has no 
application here. here ts no doubt that this is a memoran- 
dum of appeal and, therefore, unless it is provided for else- 
where, it comes under that Article. Turning to Art. 17 (4) (ii), 
ct Sch. II, a memorandum of appeal in a suit to set aside an 
award is provided for, and it was held by the Punjab Chief 
Court in Secretary of State v. Baswa Singh (2), which was 
tried in 1912, that Art. 17 (4) of the then Court Fees Act 
which corresponds, except in a matter which I will refer to in 
a moment, with Art. 17 (A) (ti) of the present Act, applied 
to a case similar to the present. I very much doubt whether 
that was a correct decision under that Act as it stood, because 
it involves the inclusion of a reference to a Court under the 
Land Acquisition Act in the words, ‘a suit to set aside an 
award, ’ which is certainly not giving the ordinary meaning to 
those words, because the proceedings before the Small Causes 
Court or the District Court do not seem to be a suit to set 
aside an award. It has been held by the Privy Council in 
Secretary of State for India v. Chelli Kani Rama Rao (3), 
that the Court is itself in those cases sitting as an arbitrator and 
not as an appellate tribunal, though it is true that, in a sense, 
proceedings before the Court are to set aside the award, for 
if those proceedings were not taken, there is an antecedent 
award of the officer which would be binding. But it is not 
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necessary to give any decision on that point, because the words 
of the present schedule Art. 17 (A) (ii) provide a proper fee 
On a memorandum of appeal in a suit from a District Munsif’s 
Court or a City Civil Court and another fee on a similar suit 
{rom a District Court or Sub-Court. It so happens in this 
case that the Court which has made the award, the Small Cause 
Court is not one of those enumerated Courts, whether it is by 
accident or design is immaterial, and therefore, | consider that 
Art. 17 (A) (i) does not provide for a fee to be paid on this 
appeal even if it is looked upon as an appeal from a suit to set 
aside an award. 


That being so we are thrown back on Art. 1 of Sch. I and 
the fee must be paid in accordance with the provisions of that 
Article. The costs of this reference will be paid by the de- 
partment interested as appellant in the appeal to the Crown. 


The two appeals not having been consolidated must be 
treated as separate appeals. Three weeks for the payment 
of the additional Court fee. 

A. V. V. 


PRIVY COUNCIL. 


PRESENT : Lord DUNEDIN, LoRD PHILLIMORE, SIR 
JOHN EDGE, Mr. AMEER ALI AND SIR LAWRENCE JENKINS. 


(On appeal from the High Court at Lahore.) 


Ram Singh A ppellant*. 
Vv. 
Ram Chand Respondent. 


Partnership at will—Dissolution—Legal right—Gross misconduct—Falsifica- 
tion of accounts. 


A partner’s right to dissolution of a partnership at will is a legal right 
which cannot be denied to him on the ground that he fraudulently falsified 
the partnership accounts. 


Decree of the High Court reversed. 

Appeal (No. 29 of 1923) from a decree of the High 
Court at Lahore, reversing a decree of the District Judge ot 
Delhi. 

The appellant instituted the present suit for a declaration 
that the partnership at will between him and the respondent 
was dissolved by notice. The District Judge made a decree 


see eee werent 
'P C No. 29 of 1923. goth October, 1923. 
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for dissolution, though he found that the appellant was guilty 
of gross misconduct ; in falsifying the account books. On ap- 
peal, the High Court was of opinion that the relief claimed by 
the appellant was of an equitable naturt which gould not be 
granttd to him on account of his misconduct. The decree of 
the District Judge was reversed by the High Court. Hence 
tht present appeal. 

The facts and Counsel’s contentions are clearly indicated 
in their Lordships’ Judgment. 

Dube and Bishen Narain for the appellant. 


De Gruyther, K. C. and Parikh for the respondent. 


1923. Oct., 30. The Judgment of their Lordships was 
delivered by 


Lorp DuNEDIN.__This case is of the simplest nature. A 
gentleman who has a partnership at will brings a suit for a de- 
claration of dissolution. The learned Judge of the District 
Court before whom the case depends finds and it is declared 
‘that this partnership shall be deemed to have been dissolved 
on 11th February, 1911, the date of the notice of the plaintifi 
to the defendant,” and then he makes a declaration in ordinary 
form as to accounts being taken, but he puts in one particular 
finding, No. 3 :— 

“An account of all dealings and transactions between plaintiff and 
defenflant from December, 1897, with the instructions that the debit of Rs 7,559 
against defendant and credit of Rs 3,133 in plaintiffs favour are forgeries and 
are to be struck off, and all entries relating to interest payable to either party 
are wrong. ” 

Both parties appealed against that finding. On appeal, so 
far as the finding of fraud is concerned, the High Court are 
entirely in accordance with the learned Judge, and they say in 
their judgment :— 

“From the evidence on the record it is therefore clear that the plaintiff 
has been guilty of gross misconduct. He has destroyed the old account books, 


has falsely prepared a balance sheet, Ex. P. W. 1, has made false entries in 
the books and has tried to deprive the firm of a valuable asset.” 


If they had stayed there all would have been well, but they 
go on to say this: 

“Having done all this he has had the audacity of coming into Court 
with a prayer for an equitable relief. ” 

But it is not an equitable relief, for which he is asking. 
When it is a partnership at will a partner is entitled to dissolu- 
tion ; itis a legal right, under the Code and under the contract. 
Then the learned Judges quote a passage from “ Lindley on 
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Partnership ” which deals with the circumstances in which a 
Court may order a dissolution of partnership during the term, 
which, of course, has nothing to do with this case 

The appellant here has been forced to admit that he can- 
not ask for any alteration of paragraph 3 which has been read, 
and the respondent cannot support the judgment of the High 
Court, which says that there is to be no relief given ; but on the 
question of relief he practically says : “ There is no room for an 
account here at all, because we have already seen that this gen- 
tleman has falsified all the account books, and there is nothing 
to account upon.” ‘That is really trying to make this Board 
do what the Commissioner ought to do when the accounts are 
being taken. 

In the circumstances it is quite clear that the appeal must 
be allowed with costs, and the decree of the District Court res- 
tored. With regard to the costs of the appeal to the High 
Court which were ordered to be paid by the present appellant, 
their Lordships think that having regard to what took place 
there, neither party should have any costs, and any costs, paid 
under the High Court’s order must be repaid. The future 
costs, which will be incurred on the further proceedings in the 
District Court will of course be in the discretion of that Court. 
Their Lordships will humbly advise His Majesty accordingly. 

K. V. L.N. Appeal allowed. 

Solicitors for appellant Ranken Ford and Chester. 

Solicitor for respondent T. L. Wilson and Co, 


PRIVY COUNCIL. 


PRESENT :— LORD SUMNER, LORD PHILLIMORE, SIR 
JOHN EDGE AND MR. AMEER ALI. 


(On Appeal from the High Court of Bombay). 
Jamnabai Appellani". 


kazibhoy Heptoola and others Respondents. 


Partnership accounts—Suit by widow of partner—Compromise—Advocate’s 
cunsent—Order—Liabtlity to be set astde—High Court—Statement of facts and 
concluston—Presum ption. 

In a suit for accounts of a partnership by the widow of a deceased partner, 
the plaintifs Advocate consented to an order being made for an agreed amount, 
which was supposed by mistake to have been calculated up to the date of 


~ *P, C. Appeal No, 4 of 1922. 12th June, 1923. 
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death of the plaintiffs husband but was in reality the amount adjusted some 
two years before his death. 


Held, that the consent order ¢annot be set aside unless serious and substan- 
tial injustice to the party is clearly shown. 


The statement of facts and the conclusion as to those facts’ stated by the 
Court, must be presumed to have been based upon materials before the Court. 


Decree of the High Court affirmed. 


Consolidated appeal (No. 4 of 1922) from two decrees 
ci the Bombay High Court, afhrming two decrees of the same 
Court in its original jurisdiction. 


(The facts and Counsel’s arguments are fully indicated in 
their Lordships’ judgment. ) 


1923. June 12. De Gruyther K. C. and Parikh for the 
appellant. 


Lowndes K. C. and Raikes for the respondents. 


1923. June, 12. The Judgment of their Lordships was 
Celivered by 

LORD SUMNER. [hese are consolidated appeals by one 
jamnabat, the widow and executrix of [ricum Nathoo, who 
died so long ago as 1892. He had been a partner in a muccada- 
mage ftrm, Khimji Jiwa and Co., with a gentleman called Khim- 
jt Jiwa, who had retired from the firm and had died before the 
time at which Tricum Nathoo died. The widow Jamnabai 
commenced these proceedings against certain persons who con- 
tinued to carry on the same business as had been carried on by 
her late husband in partnership, although they changed the 
name of the firm. She brought an action for accounts, the 
principal object of which, so far as the present appeals are con- 
cerned, was to obtain an account and a share of certain buildings 
and the rents produced by those buildings, which originally had 
been purchased by her late husband and his partner while they 
were still in partnership. The buildings consisted on the one 
hand of a house built on the estate of the Port Trust in Bom- 
bay, and on the other of sundry godowns which were used in 
some way, not very clear, down to the date of the proceedings, 
by the defendants. 


There are two appeals, from two decrees, which have been 
consolidated. 


The first appeal relates to the alleged right of the plain- 
tif to have an account taken over a long series of years of the 
rents and profits of the godowns, she herself bringing into ac- 
count the rents of the house, but this apparently ts a secondary 
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matter, for the house has fallen into decay and is almost worth- 
less. 


The second appeal is brought in order that the appellant, 
Jamnabai, may have the opportunity of establishing her late 
husband’s interest in the partnership business beyond the date 
to which the partnership account had been stated and balanced, 
and may have an account for that purpose. In order to suc- 
ceed in that appeal, she has to establish her right to have an 
order set aside, which was in point of fact consented to by her 
advocate before the learned Judge who made the order. lt 
may be convenient to dispose of the second appeal quite shortly. 


The learned Judge records that when he had expressed 
the opinion that the form in which a previous order had been 
drawn up did not prevent the plaintiff from being entitled to 
have its terms rectified and to have the accounts, which she 
desired to obtain, taken on a footing wider than its terms stated, 
her counsel, having apparently considered the matter intimated 
that he did not press to have an account actually taken, and that 
he would be content with an order in her favour for payment 
of a particular sum which, according to the note which the 
learned Judge took, was accepted by the learned counsel, be- 
cause he conceived it to be an amount agreed up to the date 
of the death of Tricum Nathoo, whereas it appears that it was 
really an amount agreed only up to the date of the last adjust- 
ment made in his lifetime, which was something like two years 
earlier. To that extent there is ground for saying, if the 
learned Judge’s note was correct as a statement of the reasons 
which prompted the advocate at the time, that the advocate 
gave this consent under a mistake of fact, the gravity of which 
may be substantial or may not, and when the plaintiff discover- 
ed, as she afterwards did, that this order had been made, under 
which she would get payment of this particular sum, but would 
not get the account which she desired, she took proceedings to 


pet the consent order set aside and to prefer her claim to the 
account. 


Their Lordships have had on both appeals the advantage 
of an argument from Mr. De Gruyther, on behalf of the appel- 
lant, equally illuminating and candid. With regard to this 
appeal he accepted as the law, which governs his position, that 
serious and substantial injustice to his client must be shown to 
result from letting the consent order stand which was made 
under the circumstances mentioned. There has been some 
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controversy as to whether his client was consulted by her ad- 
vocate at the time when the consent was given. Upon that 
the High Court express no definite opinion, and all their Lord- 
ships need say is that they have not formed the,afhrmative 
cpinion that she and her brother, who was assisting her and 
was present in Court, were not cognisant of what was going on, 
but it is unnecessary to express a definite opinion about it. The 
High Court after examining the circumstances with some care 
came formally to the conclusion that, so far from any possible 
injustice having been done to the appellant by the course taken, 
it probably was beneficial so far as she was concerned, because, 
while.the account which she asked for apparently might have 
secured some few hundred further rupees in addition to the 
very much larger sum that she got under the consent order, 
she would have had to run risks as to costs and possibly other- 
wise, from which it was advisable to protect her. 

Their Lordships see no reason whatever for revising the 
opinion upon this point formed by the High Court, and, that 
being so, the foundation upon which Mr. De Gruyther based 
his right to ask to have that order set aside and the account 
directed has failed. This appeal therefore is unsuccessful. 


The first appeal Mr. De Gruyther has also frankly stated 
to have been rested all along upon the contention that the pro- 
perties in question, the dwelling house and the godowns, were 
assets of the partnership of Khimji Jiwa and Co., and not 
merely buildings which these two gentlemen, the plaintiff's de- 
ceased husband and Mr. Khimji Jiwa, had bought for their 
own reasons, and apparently held as co-owners in equal 
moieties. 


The High Court examined the facts with some care and 
based their judgment upon the conclusion of fact that the true 
position was co-ownership in the properties and not that they 
were partnership assets belonging to the firm of Khimyji Jiwa 


and Co. 


Their Lordships cannot sec their way upon this question 
of fact to say that the conclusion of the High Court in this 
appeal was wrong. They have been pressed by Mr. De Gruy- 
ther, who has missed no point which possibly could have been 
raised on behalf of his client, to say that because the record 
does not set out the account to which the High Court referred 
in one or two passages, and because it may be argued that the 
mode of dealing with the rents of the properties, which the 
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learned Judges either inferred or had stated to them, might 
have been different, the conclusion that they were dealt with in 
the way assumed is one that ought not to be supported. 

It apepars to their Lordships that they ought to presume 
that the High Court did not make these statements and come 
to this conclusion as to the facts without having had materials 
before it. Although normally all the materials are to be found 
in the record in one shape or another, certain documents have 
not been printed in this record which were available in the 
Court below, and the proceedings were proceedings in which 
there was much common ground, and their Lordships therefore 
think they have nothing to justify them in saying that the 
prima facie assumption of the correctness of the judgment be- 
low, which the appellant has to displace, has been successfully 
met. 

The result therefore is that the appellant fails in this 
appeal also. 

In their Lordships’ opinion both appeals ought to be dis- 
missed with costs, and they will humbly advise His Majesty 
accordingly. 

Solicitor for appellant ŒE. Dalgado. 


Solicitors for respondents Nicholl, Mantsty and Co. 
K.V L.N. Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT :__LoRD DUNEDIN, LORD PHILLIMORE, SIR 
JOHN EDGE AND Mr. AMEER ALI. 


Malireddi Ayyareddi A ppellant™. 
V. 
Adusumilli Gopalakrishnayya and another Respondents. 





(On Appeal from the High Court at Madras). 


Mortgage—Lands with crops raised from time to time —Subsequent mortgage 
of lands alone—Auction-purchaser subject to mortgages—Payment to prior mort- 
gagee by auction-purchdser—Realisation of part by sale of crops—Sale of lands 
in the subsequent mortgagee’s suit—Proceeds—Subrogation—Priority—Transfer 
cf Property Act (IV of 1882), S. 101. 

Certain lands were sold in execution of a simple money decree, subject to 
three mortgages. The second of the mortgages comprised not only the lands 
but also the crops raised thereon from time to time. The second mortgagee 
obtained a decree on his mortgage and realised part of the decree by actual sale 
ot crops and the rest was discharged by the auction-purchaser. The third 
"SP, C. Appeal No. ror of 1921. 26th November, 1923. 
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mortgagee instituted a suit on his mortgage and obtained a decree, in execution 
of which he brought the properties to sale. After paying off the first mortgagee, 
there remained a balance of abut Rv 1,300 to the credit of the suit. On the 


question whether the appellant or the respondents were entitled to the money in 
Court, a 


Held, that the auction-purchaser and his assignees (respondents) were entitled 
to subrogation of the 1ights of the second mortgagee to the extent they discharged 
his mortgage apart from the amount realised by him by the sale of crops 

Gokuldoss Gopaldoss v. Rambux Seochand, L R 11 I A 126 ; Dinabandhu 
Shaw Chowdary v. Jogamaya Dasi, L R 29 LA 9; Mahomed Ibrahim Hossein 
Khan v. Ambika Prasad Singh, LR391A6 22M L J 468 (P C) followed. 

Appeal (No. 101 of 1921) from an order of the Madras 
ligh Court (Oldfield and Seshagiri Aiyar, JJ.), affrming an 
order of the Temporary Subordinate Judge at Masulipatam. 


The respondents applied for the issue of a cheque for the 
amount in deposit in Court out of the sale proceeds of the mort- 
gaged properties. The appellant claimed priority and raised 
objection to the issue of the cheque. The Subordinate Judge 
granted the application and ordered the issue of the cheque to 
the respondents. On appeal, the High Court affirmed the 
order and hence the present appeal. 

The facts are fully set out in their Lordships’ Judgment. 


1923. Nov,1. Narasimham tor the appellant. The 
respondents are not entitled to subrogation of the rights of the 
second mortgagee. Their assignors bought the mortgaged 
properties in execution of a simple decree and do not come with- 
in the provision of S. 101 of the Transfer of Property Act. 
Further, when the lands were threatened to be sold, the auction- 
purchasers agreed to pay the mortgages in full. This promise 
tantamounts to the personal covenant referred to in Gokuldoss 
v. Rambux Seochand (1) ; Dinobundu Shaw Chowdury v. 
Jogmaya Dasi (2) ; and Mahomed Ibrahim Hossein Khan v. 
Ambika Pershad Singh (3). If these cases are distinguished 
on the ground that there was no personal covenant in this case, 
the position becomes different. Further, the second mortgage 
was of the lands and crops raised thereon from time to time. 
The mortgagee realised part of his mortgage amount from the 
actual sale of crops. To that extent at least, the respondents 
cannot be entitled to subrogation. (It is admitted that so far 
as the present amount in dispute is concerned, the Order appeal- 
ed against cannot be assailed, as the High Court, in the appel- 
lant’s mortgage suit, declared that the respondents were entitled 

r. LRitITA 126. 2. (1901) LR2glA9:12 MLJ 73 (PC). 
3. (x911) LR 391A 68:22 ML J 468 (PC). 


P, CG: 
Mallireddi 
Ayyareddi 


Vs 
Adusumilli 
Go} ala- 
kr shnayya. 


P.C. 


i, 


Mallireddi 
Ayyareddi 


Ue 

Adosumilli 
G pala- 

krisanayya. 





Lord 
Phillimore. 


166 THE MADRAS LAW JOURNAL REPORTS. [VOL °XLVI. 


to subrogate to the rights of the second mortgagee by paying 
him the amount due on his mortgage.) 

Dube for the respondent referred to the question of res- 
judicata on account of the above admitted decree and argued 
that was sufficient to dispose of the appeal in his favour. 

1923 Nov., 26. The Judgment of their Lordships 
was delivered by 

Lord PHILLIMORE.__Certain Indian landowners within the 
district of Masulipatam effected 1st, 2nd and 3rd mortgages on 
their property ; the 1st and 3rd being on the lands alone, the 
2nd on the crops also. They were afterwards sued to judgment 
by some creditors for ordinary debts, and their lands were sold 
in execution of the judgment but subject to the mortgages. The 
purchaser of the equity of redemption was one Pingala, who 
paid rupees 1,000, and thereout the judgment debt was satisfied. 

The second mortgagee then instituted his suit to enforce 
his mortgage, making the original mortgagors, the third mort- 
gagee and Pingala defendants ; and having obtained judgment, 
he from time to time obtained orders for sale of the crops. In 
one case it would seem as 1f the crops were actually sold in exe- 
cution ; in others, Pingala, or the present respondents who 
bought Pingala’s interests during the course of the proceedings, 
paid the second mortgagee sums of money and saved the crops 
from seizure. While this was going on, the third mortgagee, 
who is the present appellant, brought a suit, making the original 
mortgagors and Pingala parties ; and in this suit the lands were 
sold out and out, freed and discharged from the mortgages. 
After payment of the amount due to the first mortgagee and the 
expenses of the sale and so forth, there remained in Court to 
the credit of the cause a sum of rupeesI,327 with some annas 
and pies. 

The respondents, the purchasers from Pingala, who had 
been added as supplemental defendants in the suit brought by 
the appellants, thereupon claimed to be subrogated to the second 
mortgagee, and in right of the latter, to receive this sum out of 
Court. They made this claim on the 22nd July, 1918, for the 
following reasons At the time of the decree in favour of 
the third mortgagee which was made on appeal by the High 
Court on the 13th February, 1917, there was still due to the 
second mortgagee the sum of rupees 1,990. Now the decree 
of the High Court provided that Pingala or his assignees should 
be at liberty to pay the amount due under the decree obtained 
by the second mortgagee, and that by doing so, they would be 
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relegated to the rights of that moregagee. Accordingly the 
respondents paid rupees 1,990 to the second mortgagee, and on 
the 20th of December, 1917, full satisfaction by payment 
through the Court was recorded. A 

The application of the respondents for the payment out of 
the money in Court was resisted by the appellant, who contend- 
ed that when the owner of a property subject to several mort- 
gages pays off a prior mortgage, he is not entitled to stand in 
the shoes of the prior mortgagee but is to be taken as clearing 
the property from prior incumbrances_ for the benefit of the 
later mortgagee. 


Now quite apart from the general law on the subject, the 
decree of the High Court, from which there was no appeal, 
had provided that in respect of any payment made by the owner 
of the property to the second mortgagee he should acquire the 
right of the second mortgagee. This would be sufficient for 
the determination of the question immediately in dispute, be- 
cause the sum in Court, rupees 1,327 odd,is less than the sum of 
rupees 1,990 which the respondents paid to the second mortga- 
gee when final satisfaction was entered. And accordingly the 
Subordinate Judge had no difficulty in deciding the immediate 
application in favour of the respondents. 


From this decision the present appellant appealed to the 
Tlighe Court at Madras. This Court, in afhrming the actual 
decision, went further and stated a principle in accordance with 
which the present respondents will not only be entitled to stand 
in the shoes of the second mortgagee in respect of rupees 1,990, 
paid at the time of the final satisfaction, but also in respect of 
several payments that they or Pingales had made from time 
to time to save the crops from being seized. ‘This question, as 
the Judges in the High Court rightly pointed out, was not deter- 
mined by the previous decree of the High Court, which only 
aftected payments made subsequent to that decree. 


It is therefore necessary to investigate matters a little more 
closely. It is now settled law that where in India there are 
several mortgages on a property, the owner of the property sub- 
ject to the mortgages may, if he pays off an earlier charge, treat 
himself as buying it and stand in the same position as his vendor 
or to put it in another way, he may keep the incumbrance alive 
for his benefit and thus come in before a later mortgagee. This 
rule would not apply if the owner of the property had co- 
venanted to pay the later mortgage debt, but in this case there 
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was no such personal covenant. It is further to be presumed, 
and indeed the statute so enacts (Transfer of Property Act, S 
101), that if there is no indication to the contrary the owner 
has intended to have kept alive the previous charge if it would 
be for his benefit. 

So far therefore as Pingala or the respondents can be sup- 
posed to have bought the rights of the second mortgagee at the 
various times when they paid sums to him, so far they are en: 
titled to stand in his shoes and claim priority over the present 
appellant, who is the third mortgagee. his could hardly be 
disputed by counsel for the appellant, having regard to the deci- 
sions of this Board. [Gokuldoss Gopaldoss v. Rambux Seo- 
chand(1),Dinabandu Shaw Chowdhry v. Jogmayi Dasi(2) and 
Mahomad Ibrahim Hossein Khan v. Amrika Pershad Singh (3) 
The point, however, on which he really relied arose under the 
peculiar conditions of the second mortgage, which was upon the 
crops as well as upon the land. He contended that sums paid 
to the second mortgagee to save the crops from seizure must be 
deemed to be sums paid in reduction of the second mortgage, 
and not purchases pro tanto of that mortgage. 

Their Lordships fail to follow the contention. There 
was an incumbrance upon a composite security, land and crops. 
It became necessary for the owner subject to the incumbrance, 
to pay sums of money to the incumbrancer to prevent his en- 
lurcing his charge from time to time. The incumbrancer 
could sell his charge or portions of his charge to anyone, 
und there is nothing in law or good sense to eliminate the owner 
of the property from the list of possible purchasers. [Ít is to 
the benefit of the owner that the proceedings should be deemed 
to be a purchase and not a redemption, and no reason appears 
why it should not be assumed that he intended to act in the wav 
most benefictal to himself. 

If instead of the mortgage being on lands and crops it had 
been on three separate estates, and proceedings had been taken 
against one of them only, money paid to stave off such proceed- 
ings might certainly be considered to be purchase money and not 
redemption money. So in the case of these crops. Any sums 
paid by Pingala or the respondents to save the sale of crops 
should be deemed to be pro tanio purchases of the second mort- 
pape. It 1s suggested by the appellant that the sum of rupees 
2,058 odd received in April, 1914, was not paid by Pingala but 

t CRiri Aiz. a. (1901) LR291A9:12MLJ 73 (PC). 
3. (1911) LR 391 A 68:22 ML J 468 (PC). 
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was the fruits of a sale in execution. If this should prove to 
‘be so, and there is nothing to qualify it, the present respondents 
would not in respect of that sum be entitled to stand in the shoes 
of the second mortgagee. But in all cases where they have 
paid the money, they are entitled to the benefit. A fortiori 
they are entitled to keep the order made in their favour by the 
Judge of the Subordinate Court and confirmed by the High 
Court, and to have the money in Court paid out to them. Their 
Lordships will therefore humbly advise His Majesty that this 
appeal should be dismissed wth costs. 

Solicitor for the appellant : E. Dalgado. 

Solicitor for the respondents : H. $. L. Polak. 


K. Y. LN, Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT : Lord DUNEDIN, LORD PHILLIMORE, SIR 
JOHN EDGE, Mr. AMEER ALI AND SIR LAWRENCE JENKINS. 


K. V. Kore, since deceased Appellant*. 
v. 
The Municipal Corporation of Bombay 
and another Respondents. 


(On appeal from the Bombay High Court). 


Bombay Municipality —Lands required for street improvements —A cqutisition— 
Contiguous land—Citty of Bombay Municipal Act (1888), S. 296, 91. 


Under the City of Bombay Municipal Act (III of 1888), the Bombay Muni- 
cipality has the power to acquire lands, not only for the purpose of widening the 
streets, but also to take extra land contiguous to the widened street, even if 
the latter was intended to be leased or re-sold for profit. 


.Trustees for the improvement of Calcutta v. Chandra Kanta Ghosh, L. R 
47 I A 45 applied. 
Decree of the High Court affirmed. 


Appeal (No. 61 of 1922) from a decree of the Bombay 
Iligh Court, made in suit No. 2339 of 1920. 


The appellant on behalf of the owners of cer- 
tain house property in the Mahim District of Bombay 
instituted the present action against the respondents 
(Municipal Corporation of Bombay and its Commis- 
sioner) for a declaration that the latter were not entitled 


*P. C. Appeal No. 61 of 1922. 19th October, 1923. 
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— to acquire compulsorily the property of the appellant as it was 

Kore not actually required to widen the public street. The defence 

Municipal was that the respondents were so entitled under S. 295 of the 
ya akanawa City of Bombay Municipal Act, III of 1888. 

A Division Bench of the High Court held in favour of 
the respondents and dismissed the suit. Hence the present 
appeal. 

The facts and the material sections of the Act are set out 
‘n their Lordships’ Judgment. 

1923. Oct., 19. De Gruyther, K. C. and Brown for the 
appellant. 

Lowndes, K. C. and Raikes for the respondent. 

1923. Oct. 19. The Judgment of their Lordships was 
delivered by 

Lord Lord Dunedin : In this case the question arises upon 
Dunedin, what is proposed to be done by the Municipality of Bombay in 
connection with a projected improvement of a public street. 
The municipality propose in improving a certain street, not 
cnly to widen it, but to take a certain amount of extra ground 
contiguous to, but beyond, the actual limits of the - widened 
street, with the avowed intention of erecting new buildings 
thereon and afterwards reselling the land with the buildings 
upon it. The powers of the municipality with regard to this- 
matter are dealt with in S. 296 of the City of Bombay Muni- 
cipal Act, 1888, which is as follows -— 

“ (1) The Commissioner may, subject to the provisions of Ss. go, 91 
and 92— (a) acquire any land required for the purpose of opening, widening, 
extending or otherwise improving any public street or of making any new public 
street, and the buildings, if any, standing upon such land; (b) acquire, in 
addition to the said land and buildings, if any, standing thereupon ; all such 
land, with the buildings, if any, standing thereupon, as it shall seem expedient 


for. the corporation to acquire outside of the regular line, or of the intended 


regular line, of such street ; (c) lease, sell, or otherwise dispose of any land or 
building purchased under cl. (b).” 


Reference has been made to certain cases, but it is perfectly 
clear that in cases of this sort each must be determined upon 
its Own circumstances, and its circumstances consist first and 
foremost of the precise terms of the Act in question and, 
secondly of the thing which is proposed to be done. In one 
sense no other case is an authority ; but at the same time cer- 
tain principles have been very clearly laid down by this Board 
in the case of Trustees for the Improvement of Calcutta v. 
C handra Kanta Ghosh (1). In that case what was proposed 


r LR47IA 45. 








PARTY.) THE MADRAS LAW JOURNAL REPORTS. IZI 


to be done was similar to what is proposed to be done in the 
present case, that is to say, the land was going to be acquired 
tor the purposes of. future sale and, if prices realised their 
expectancy, part of the expense to which the muni¢ipality had 
been put would be recouped. S. 42 of the Calcutta Improve- 
ment Act, 1911, provided :_ 

“Any improvement scheme may provide for—(a) the acquisition by 
the Board of any land, in the area comprised in the scheme, which will, in 
their opinion, be affected by the execution of the scheme. ” 

Lord Parmoor, in delivering the judgment of their Lord- 
ships, says this at page 53 :— 

“Tt is not immaterial to obseive that there was at the date of the 
passing of the Calcutta Improvement Act no novelty in the recoupment principle.” 
Then he cites Galloway v. London Corporation (2) and con- 
tinues = 

“But whether this principle has been sanctioned in the Calcutta Im- 
provement Act must be determined on the language used, and the case of 
Donaldson v. South Shields Corporation shows, if authority is necessary, that 
where an Act authorises land to be taken for the actual works only, a local 


authority, or other public body, will be restrained from taking more than is 
actually necessary for such words, ” 


Their Lordships have no doubt that that is the correct 
principle. One, therefore, has to find in the Act something 
more than the mere possibility of acquiring land for the pur- 
poses of the improvement where it is proposed to do what is 
proposed to be done in this case. When their Lordships come 
to this Act they find that the case is a fortiori of the Calcutta 
Case. It appears to their Lordships that it is clear beyond 
all doubt, not only that the Municipality may acquire land for 
the purpose of making a street, but that they may acquire, if 
it seems expedient, land outside the regular line of such street. 
lf the matter had ended there it might have been said that the 
land outside the street was only meant to form an appendage 
to such street; but then comes cl. (c) which says: that they may 
“ lease, sell, or otherwise dispose of any land or building pur- 
chased under cl. (b). This seems to their Lordships to point 
to recoupment with almost the greatest certainty that could 
be expressed in words. The powers no doubt are drastic, but 
they are not altogether untrammelled, because when S. 91, 
which is one of the sections to which S. 296 is subject, 1s looked 
at, itis found that if the Commissioner 1s unable to acquire any 
property by agreement Government may in their discretion upon 


2. (1866) LR1 HL 34, 


P. C, 


ae) 


Kore 


v. 
Municipal 
Corporauon 
of Bombay. 
Lord 
Dunedin, 


P. C, 


Kore 


v. 
Municipal 
Corporation 
of Bombay, 
Lord 
Dunedin. 


P. C. 


Cn 


Ohala 
Kondama 
Naicker 


v. 
Kandasawmy 
Gounder. 


172 THE MADRAS LAW JOURNAL REPORTS. .[VOL? XLVI. 
the application of the Commissioner made with the approval 
of the Standing Committee order proceedings to be taken for 
compulsory acquirement ; so that in the discretionary power 
of the Government would always be found a certain limitation 
over and above the limitation which their Lordships think 
necessarily follows from the fact that what is done must be 
done in the course of making or widening the street, for it 
appears to their Lordships that the municipality certainly 
could not take land which was not in contiguity. Their Lord- 
ships think that this result would follow notwithstanding any ot 
the somewhat more vague words which are used in the earlier 
sections of the Act. 

In these circumstances their Lordships will humbly advise 
His Majesty that this appeal should be dismissed with costs. 


Solicitors for the appellants : Hughes and Sons. 
Solicitors for the respondents : Sanderson, Orr and Dig- 
nams. 


K. V. L. N. Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT : Lord DUNEDIN, LORD PHILLIMORE, SIR 
JOHN EDGE, MR. AMEER ALI AND SIR LAWRENCE JENKINS. 


(On appeal from the Madras High Court). 


Ohala Kondama Naicker and another Appellants* 
v. 
Kandasawmi Gounder Respondent. 


Hindu Law—Limited owner—Alienation by way of compromise—Transferee 
for value from alienee—Reversioner's suit— Necessity’ —Burden of proof. 

Under Hindu Law, a limited owner can dispose of the inheritance only for 
legal necessity, the burden of proving its existence being on the alienee. It is 
inumaterial that the absence of necessity is not pleaded by the reversioner. 

Sham Sunder Lal v. Achhan Kunwar, L R 25 I A 191 applied. 

An alienee may be protected if he honestly did all that was reasonable to 
satisfy himself that the sequired necessity existed, even though there may not be 
legal necessity in fact. 


After the limited owner’s death, the reversioner may treat the alienation 
as a nullity without the intervention of Court. Bijoy Gopal Mukerji v. Kishore 
Mahishi Debi, L. R. 34 I. A. 87 17 M. L. J. 154 (P. C.) referred to. 

A transteree for value from the alienee cannot get a better legal title than 
his transferor had. 

Decree of the High Court reversed, 


"Pe OF Appeal No, 2 of 1922, 


aa Ge eo 


13th November, 1923, 
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Appeal (No. 2 of 1922) from a decree of the Madras 
liigh Court, varying a decree of the Subordinate Judge of 
Madura. ° 


The appellants instituted the present action for a declara- 
tion that the compromise entered into by their mother was not 
valid and binding on them as reversioners of their grandfather. 
The defence of the respondent was that the compromise was a 
bona fide settlement of family disputes and that, even if other- 
wise, he, as a bona fide purchaser for value and without notice, 
was protected. 


The trial Judge held that the compromise was valid and 
binding on the appellants and dismissed the action. On appeal, 
the High Court was not satisfied with the way in which the 
trial Court arrived at its findings and remitted the issues for 
fresh findings. The successor of the original trial Judge came 
to the conclusion that the compromise was not valid, having 
been brought about by the fraud and undue influence of the 
respondent's transferor. The High Court accepted the later 
finding but held that the respondent was however protected 
under the Indian Trusts Act. The Court varied the decree 
of the trial Court as regards defendants other than the respon- 
dent and affirmed it as regards him. Hence the present ap- 
peal. 


1923. Oct., 19, 22. De Gruyther, K. C. and Brown 
for appellants : The Indian Courts concurrently found that the 
compromise was induced by fraud on the part of the respon- 
dent’s transferor. [hey therefore set aside the compromise 
wholly. Respondent’s transferor had no title to the property 
and he could not confer a better title on his transferee. The 
Indian Trusts Act was wrongly applied by the High Court to 
the facts of the case. Under the Hindu Law, appellant's 
inother can dispose of the inheritance only for legal necessity. 
The burden of proving the existence -of necessity is on the 
alienee. Sham Sundar Lal v. Achhan Kunwar (1). The 
transaction is otherwise avoidable by the reversioner. Madhu- 
sudan Singh v. Rooke (2). On the death of the limited own- 
er, the reversioner can elect to treat the transaction as valid or 
not. For the same purpose, a declaratory suit may be instt- 
tuted during the limited owner’s lifetime. [Gunjeshwar Kun- 
war v. Durga Prasad Singh (3) was also referred to}. The 
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reversioner may treat the transaction as a nullity without the 
intervention of the Court. Bijoy Gopal Mukerji v. Kishore 
Mahishi Debi (4). 


Sir William Finlay, K. C. and Narasimham for the respon- 
dent : Under the Hindu Law, a compromise by a limited owner 
stands on a different footing from an alienation. Khunnt Lal 
y. Gobind Krishna Narain (5). Compromises of doubtfui 
claims in a litigation are not affected by the doctrine of legal 
necessity. It is often held by the Board that a Hindu woman 
has the power to compromise. Ram Sumran Prasad v. Gobind 
Das (6). Absence of necesity was not alleged in the plaint. 
There is no evidence that the respondent had notice of the de- 
fect in title of his transferor. Both the Indian Courts were 
in favour of the respondent on this point. The trial Judge 
held that the compromise was valid and binding, on an elaborate 
consideration of all the facts in the case. The High Court 
was wrong in remitting the issues for fresh findings. The 
Eligh Court’s power in this direction is limited by the provisions, 
of the Civil Procedure Code (1908), O. 41, R. 25. Itis so 
held by this Board. Venkata v. Ananta (7). 


1923. Nov., 13. The Judgment of their Lordships 
was delivered by 

Sir Lawrence Jenkins :__This is an appeal from a decree 
of the High Court of Judicature at Madras, dated the 2m: 
May, 1919, which varied a decree of the Subordinate Judge 
of Madura, dated the 23rd December, 1916. ‘The plaintiffs 
are the reversionary heirs of their maternal grandfather Mayil- 
chami, who died in May, 1901, and was succeeded by his 
daughter, Apranji Amman, the mother of the plaintifs. The 
defendants (among others) Aparanji Amman, Kumaravigaya, 
the son of the late Mandalathipathy, Sennamman Avergal, and 
Kandasamy Goundar. 

The purpose of the suit is to establish the plaintiffs’ title 
as reversioners. 

To explain this title it will be convenient to set out the 
following pedigree -— 


4e (1906) LR 34I A 87:17 ML J 154 (PC). 
5. (1911) L R381 A 87 21 ML J 645 (PC). 
6. (1922) LR 49 1 A 387: 44 ML J 751 (PC). 
7 I L R16 M 299 
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Vijaya Vafyapuri P. C. 
D Ohala 
| ji | Kondama 
Spn Son Naicker 
ie: 
Son Mavilchaml, Kandasawmy 
| dred m 1901. Gounder. 
| | 
Man dalathipaty Son died 1890 Aparanji 
= Cennamman 
Kumaravigaya The Plaintiffs (sons). 


On Mayilchami’s death Sennamman commenced proceed- 
ings under the Criminal Procedure Code for possession of the 
estate of her father-in-law. Her application substantially 
failed. She then instituted a suit on the 14th February, 1902, 
against Aparanji and Mandalathipathy seeking to establish a 
will alleged by her to have been executed by Mayilchami and 
praying that possession should be given to her of one-third 
share of the property left by him. 

Both defendants to that suit filed written statements and 
the litigation closed with a compromise in 1903. 

' It provided that 10 kulies of the property therein des- 

cribed and a house should be delivered by the defendants to 
Sennammian. ‘To this extent it was within the scope of the 
suit, and ultimately a decree was passed in accordance with 
this stipulation. 

But the compromise also purported to define the rights 
of the defendants to that suit as between themselves. By 
cl. 8 it provided that the properties described in the plaint 
(other than what was given to Sennamman) should be divided 
into moieties and that each of those defendants should take 
one. On the 23rd February, 1907, a partition deed was exe- 
cuted in accordance with the terms of the compromise. On 
the 2nd July, 1910, Mandalathipathy executed a mortgage on 
property taken by him under the compromise to secure Rs. 
10,000 advanced to him by the respondent Kandasamy Goun- 
dar, and on the 7th January 1915, a decree for Rs. 17,257 was 
passed on it inthe mortgagee’s favour. , 

The plaintiffs, as reversioners under their maternal grand- 
father have instituted this suit on the 2nd March, 1915, seek- 
ing to establish the invalidity as against them of the respective 
titles claimed by Kumaravigaya, the son of Mandalathipathy, 
Ccceased, and by the mortgagee. 

It has been held by the High Court, and their Lordships 
adopt the finding, that Mayilchami and Mandalathipathy were 
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2n separate and not joint, and there can be no doubt that this was 
„Obala known to Mandalathipathy at the time of the compromise. 
Naicker But the compromise was based on the supposition that 
v. there was a guestion as to whether there had been a separation 
Kandasawmy 


Gounder between the two lines of the family. 


The High Court has further found that there is no evi- 
dence that Aparanji, with full knowledge that there was no 
truth in the claim put forward by Mandalathipathy, agreed to 
the compromise from ulterior motives and that there is not sufh- 
cicnt evidence to show that in assenting to the terms of the com- 
promise she was not acting bona fide in the light of the circum- 
stances then brought to her notice. Their Lordships do not 
dissent from this appreciation of the evidence. Aparanji at 
the time of the compromise stood in need of especial protection. 
She was a purdanashin lady recently widowed, the mother of 
infant sons, and, so far as the evidence discloses, without any 
adult male relation except Mandalathipathy to advise her. 


But it was under his advice and influence that she acted 
in the litigation with Sennamman and in the compromise by 
which Mandalathipathy took to the detriment of herself and her 
infant sons the benefits to which, as he well knew, he had no 
hcnest claim. 

In these circumstances the High Court rightly came to the 
conclusion that as against defendant No. 2 Mandalathipathy’s 
son and heir, the plaintiffs established the invalidity of the com- 
promise after their mother’s death. From this part of their 
adjudication no appeal has been preferred, and the only contest 


now is with the mortgagee in whose favour the High Court 
decided. 


The ground of this decision is that the mortgagee is a 
bona fide transferee for value, and so stands in a better posi- 
tion than his transferor, whose title was held to be bad. 

The High Court appears to have thought that justification 
for this view was to be found in the provisions of the Trust Act. 
In their Lordships’ epinion this was erroneous : the Act has no 
direct relevance to the circumstances of this case, and it was 
properly realized in the argument here that if the High Court’s 
conclusion can be supported it must be on other grounds. 

It has thus been contended that the High Court acted with- 
out jurisdiction in remanding the case as it did, and that the true 
view of the facts is that taken by the first trial judge. But though 
the High Court’s procedure may invite criticism, this is of no 
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importance in view of that Court's ultimate findings of fact 
which, as already indicated, their Lordships accept. 


They therefore do not think it necessary to discuss further 
the propriety of the remand. ° 


It is then contended that the plea of purchaser for value 
without notice assists the respondent. 


But an initial difhculty in applying this doctrine is that on 
the face of the title the mortgagee had notice that his mortga- 
yor took from one who only had a limited and conditional 
power of disposal. And so the enquiry comes back to this : 
what was the daughtcr’s interest and power, bearing in mind 
that the case comes from the Madras Presidency ? Itis now 
settled beyond dispute that a daughter as heiress of her father 
takes a restricted interest similar to that taken by a widow with 
a similar power of disposal. This power is conditional ; she 
can dispose of the inheritance for legal necessity, but it lies on 
the alienee to prove the existence of this necessity, and this 1s 
so even though the absence of necessity be not pleaded by the re- 
versioner. Thus it was laid down in Sham Sunder Lal v. Ach- 
han Kunwar (1) “Ina suit like the present, on a bond 
made by a person with restricted power of alienation, the de- 
{endants are not required to plead the absence of legal necessity 
for the borrowing. It is for the plaintiffs to allege and prove 
the circumstances which alone will give validity to the mort- 
gage.” And later it was said the “ touchstone of the authority is 
necessity.” It may be conceded that even though there may not 
be legal necessity in fact, the alienee would be equally protected 
ii he honestly did all that was reasonable to satisfy himself that 
the required necessity existed. 


But here there is no proof either of necessity or of enquiry 
validating the compromise. 

The inheritance therefore was not transferred so as to bind 
the reversioners. On the contrary, the reversioners on the 
mother’s death can treat it as a nullity without the interven- 


tion of any Court. (Bijoy Gopal Mukerji v. Kishore Mahi- 
shi Debi (2).) 


Nor in their Lordships’ opinion does it alter the position 
that the dealing with Mandalathipathy purported to be a com- 


promise and an acknowledgment of an existing title. Even so, 
it was improperly induced and equally vitiated. 
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As against the reversioners in this case, it was not within 
the power of Mandalathipathy to transfer a larger legal title 
than he himself had, nor have the reversioners by any act or 
omission debarred themselves from insisting on this contention. 
It is true that the reversion is still an expectancy, but an ex- 
pectant reversioner’s right to sue for a declaration has statutory 
recognition, and for the purpose in hand it is legitimate to con- 
sider what their position would be on their mother’s death in 
their lifetime. They would in that event have the immediate 
title without the intervention of any Court, and there would in 
their Lordships’ view be no principle of justice, equity or good 
conscience that would empower the Court to deprive them of 
that legal title or to impose any restriction in derogation of it. 

Their Lordships therefore are unable to agree with the 
High Court's decision in the mortgagee’s favour, and they will 
accordingly humbly advise His Majesty that the appeal be al- 
lowed, and that the decree of the High Court be varied so far 
as it dismissed the appeal as against the 4th defendant and or- 
dered that the plaintiff should pay to the 4th defendant 


‘Rs. 621-2-6 for his costs, by directing in lieu thereof (a) that 


it be declared that the mortgage of the 2nd July, 1910, and the 
decree thereon are inoperative against the plaintiffs beyond 
their mother’s lifetime, and (b) that the 4th defendant pay to 
the plaintiffs their costs in the lower Courts so far as attributa- 
ble to his claim against them, the amount of such costs fo be 
assessed by the High Court. The 4th defendant must pay to 
the plaintiffs their costs of this appeal. 


Solicitor for appellants Douglas Grant. 
Solicitor for respondent €E. Dalgado. 


K. V. L. N. Appeal allowed. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :__MR. JUSTICE KRISHNAN AND MR. JUSTICF 
WALLER. 


Sami Chetti (died) and another A ppellants* (1st Res- 
pondent and his L. R.). 


‘Adaikkalam Chetti and another Respondents (Pets- 


tioner and 2nd respondent). 
Civil Procedure Code O. 22 R. 1—Guardtanship —Death of appellant pend- 
ing appeal against order appointing a guardian —Right of legal representative 
fo continue the appeal —Appointment of guardian by reference to arbitration 
Legality of. 





Against an order of Court appointing a particular person as guardian of 
a minor, the minor’s paternal uncle who opposed the appointment in the lower 
Court, preferred an appeal. On the death of the appellant pending the appeal, 
his son sought to continue the appeal. Objection was taken that the right to sue 
did not survive and the appeal abated. Held that the appeal did not abate and 
could be prosecuted by the son of the deceased appellant. 

Ganga Bat v. Kasha Bat I. L. R. 23 B 719 distinguished. 


In proceedings for the appointment of a guardian for a minor, the Court ap- 
pointed as guardian a person selected by certain arbitrators chosen by the parties 
without arriving at any independent conclusion as to his fitness for the appoint- 
ment. Held that the order was unsustainable. The matter was not of private 
interest between the parties and could not be settled by a reference to arbitration. 

Mahadeo Prasad v. Bindeshri Prasad | L R 30 A 137 followed. 

Appeal against the order of the District Court of West 
‘Lanjdre in O. P. No. 87 of 1920 dated 6th October 1922. 


K. Bashyam Iyengar for appellants. 
3. G. Ramanujam and K. Sankarasastri for respondents. 
The Judgment of the Court was delivered by 


Waller J :__This is an appeal against an order of the Dis- 
trict Judge, West Tanjore, appointing one Adaikalam Chetti as 
guardian of his minor nephew. Adaikalam Chetti was the 
applicant in the guardianship petition, which was opposed by 
Sami Chetti the minor's paternal uncle. The latter appealed, 
but died during the pendency of the appeal. His son was 
brought on record as his legal representative and seeks to prose- 
cute the appeal. Objection is taken that the right to sue does 
not survive and that the appeal has abated. 

The objection is based on the decision in Gangabai v. Kha- 
shabai(1). The facts of that case were, however, very different 
trom those with which we are now concerned. The appellant 
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there relied on a personal appointment as guardian under a will 
and her brother, after her death applied for leave to 
prosecute her appeal. It was held that a claim based on a 
personal trust did not survive. As Parsons C. J. observed `“ It 
cannot be said that the right to sue, which in this case must be 
construed to mean the right to make the objection which 
Ganga Bai made, survived,” Ranade,J. also pointed out that the. 
brother could not succeed as he claimed no right under the will. 

On the other side has been cited a decision of a single 
Judge of the Punjab Chief Court who allowed the son of a de- 
ceased appellant to prosecute an appeal of this kind [Arjan 
Singh v. Gujri (2) ]. In that case the appellant had asked to 
be appointed guardian as a reversioner. Inthe present case 
Sami Chetti opposed the application of the minor’s maternal 
uncle on the ground of his own superior claim as the undivided 
senior paternal uncle. I see no reason why in the language of 
Parsons, C. J., the right to make that objection should not be 
held to have survived in favour of his legal representative. A 
guardianship application is, after all, not a suit inter partes. It 
is a proceeding designed to satisfy the Court that it is for the 
welfare of a minor that a guardian should be appointed and as 
tu the most suitable person for appointment. The application 
may be made by (among others) any relative or friend of the 
minor and the Judge may issue notice of it not only to certain 
specified persons, but also to any other persons to whom, $n his 
opinion, special notice should be given. The welfare of the minor 
is the paramount consideration and it would, I think, be most 
unfortunate to hold that an appeal against an unsuitable or ille- 
gal appointment abated on the death of one of the persons who 
has received special notice of the application. Here the near- 
est male relation had filed an appeal objecting to the appoint- 
ment and | think that the right to make that objection survives 
to his legal representative. I therefore over-rule the prelimi- 
nary objection. 


On the merits it appears that the parties agreed that the 
selection of the guardian should be left to certain arbitrators 
who chose Adaikalam Chetty. Their choice seems to have 
heen accepted by the Judge. In Mahadeo Prasad v. Bittdeshri 
Prasad (3) it has been held that such a matter. which is not of 
private interest between parties, cannot be settled by a reference 
to arbitrators. This ruling | respectfully follow. The law 


2. (1917) 42 I. C. 410. 3. L L.R 30 À. 137. 
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allows a reference to arbitrators where all the parties interested 
agree that the subject of difference between them shall be so re- 
ferred. Ina guardianship application the party most interest- 
ed is the minor and he cannot agree to a reterence.e There is 
nothing on record to show that the Judge arrived at any inde- 
pendent conclusion as to Adaikalam Chetti’s fitness for appoint- 
ment. Under the circumstances, I think that his order must 
be set aside and that he must be directed to dispose of the appli- 
cation afresh. I do this with great reluctance. It is quite 
likely that Adaikalam Chetti is the proper person to be appoint- 
ed and this litigation has been going on since March 1920. As 
appellant agreed to the reference, there will be no order as to 
costs. 
Krishnan, J., :__ I agree. 


A.V V Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
ODGERS. 


Natesa Pillai Appellant® (Petitioner). 
Kannammal Anni and others Respondents ( Respon- 
dents Nos. 1, 2, 4, § and 7 to 15) 
Civil Procedure Code O. 22 R. 3 and O. 34 R. a —Morigage suit —Death 


of plaintif after preliminary decree—A batement—A pplication for final decree— 
Limitation. 


Where after the passing of the preliminary decree in a mortgage suit, the 
plaintiff dies and his legal representative is not brought on record within the 
time prescribed by law, the suit abates ; and the legal representative cannot ob- 
tain a final decree without setting aside the abatement. 

Lakshmi Acht v. Subbarama Iyer (1915) 39 M 488 :28 M. L. J. 491. 

Subbarayudu v. Ramdasu (1921) 42 M. L. J. 301 followed. 

Civil Miscellaneous Second Appeal against the order of 
the Court of the Subordinate Judge of Negapatam in A. S. No. 
33 of 1920, preferred against the order of the Court of the Dis- 
trict Munsif of Negapatam in I. A. No. 1639 of 1918 in O. S. 
No. 97 of 1912. 

K. 8. Champakesa lyengar for appellant. 

S. Ramaswami Iyer and T F. Ramanatha Iyer for res- 
pondents. 

The Court delivered the following 


"A. A. A. O. No. 71 of 1921, Dater rith September 1923. 
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JUDGMENT :— The appellant claims to be the legal repre- 
sentative of the plaintif, who obtained a preliminary decree in 
a mortgage suit in O. S. No. 97 of 1912. 

The plaintif admittedly had died before this appellant 
applied on November 29th, 1915 to be recognised as the heir 
of the plaintiff and to get a final decree passed. 

His application was dismissed on February 9th 1916 on 
acount of his absence. 

As he did not get himself brought on the record at that 
time, the suit abated under O. 22, R. 3 of the Code of Civil Pro- 
cedure upon 6 months expiring after the plaintiff's death;and as 
he did not apply subsequently to have the abatement set asıde, 
the present application presented on October roth, 1918 is out 
of time and incompetent. 

It is true that the District Munsif erroneously held that 
the suit had not abated because the plaintiffs death occurred 
between the passing of the Preliminary and the final decrees. 

But this Court has held in Lakshmi Achi v. Subbarama (1) 
that the suit is continued till the stage of final decree is reached. 
See also Subbarayadu v. Ramadasu (2), which is a direct autho- 
rity for holding that after the abatement of the suit, an appli- 
cation to pass a final decree, which is not made within the time 
provided by law, should be dismissed as time barred. 

This Civil Miscellaneous Second Appeal is therefore dis- 
missed with costs. ° 

A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :. MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. 


Subbayya Chakkiltyan Appellant* (1st Defendant). 
V. 
Maniam Muthiah Goundan and 
another Respondents (Plaintiff and 2nd 
defendant). 


Deed —Construction —Sale Certificate —Conflict beteoeen boundaries and 
area —Rights of purchaser. 

Ordinarily when a piece of land is sold with definite boundaries, unless it is 
clear from the circumstances surrounding the sale that a amaller extent than what 


18 covered by the boundaries was intended to be sold, 
*S. A. No. 1587 of 1922 22nd November 1923. 


I. (1915) ILR 39 M 488:28 ML J4o1. 2. (1921) 42 ML J 302. 
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the rule of interpretation is that boundaries must prevail as against the 
measurements, Held on a construction of the sale certificate in the case, that the 
whole of the lands within the specffied boundaries was meant to be sold notwith- 
standing an inaccurate statement of the extent. 


Second Appeal against the decree of the District Court 
of Cormbatore in A. S. No. 89 of 1922 presented against the 
decree of the Court of the Additional District Munsif of Coim- 
batore in O. S. No. 78 of 1921 (O. S. No. 316 of 1919, Princi- 
pa] District Munsif’s Court). 


K.V. Sesha Iyengar and T. Sundara Rao for appellant. 

S. Ranganatha Iyer for respondents. 

The Judgment of the Court was delivered by 

KRISHNAN, J. :—The question that has been raised be- 
fore us is what exactly is the land that was purchased in Court- 
auction under Ex. II, the Court sale certificate. This certifi- 
cate describes the land in the following terms :— 


‘In Coimbatore district, Ganapathi Sub-District, Coimba- 
tore Talug, Annuparapalayam village, situate to the north of 
the east to west main road, west of Venkataswami Goundan’s 
House, south of the temple and east of Kaliannan’s land ; lying 
within these and belonging to the defendant measuring 12 cu- 
bits east to west and 24 cubits north to south, together with í 
thatched shed herein ” It was contended before the lower 
appellate Court and that Court has given effect to that conten- 
tion, that what was sold was only the extent mentioned in the 
land falling within the boundaries given and not the whole of 
the land within those boundaries. [Ít is not pretended that the 
whole of the land within the boundaries mentioned did not be- 
long to the judgment-debtor ; but, because the measurements 
given are smaller than the measurements as taken now it is 
claimed by the plaintiff’s temple that all the land within the four 
boundaries mentioned in the above description over and above 
12 cubits east to west and 24 cubits north to south still belong 
to them and not to the rst defendant who claims under the auc- 
tion-purchaser. We are unable to agree with the construc- 
tion put upon this sale certificate by the learned District Judge. 


[t seems to us to be quite clear that what was actually sold 
was the whole of the land within the boundaries and that the 
measurements were not accurately given, the mistake being in 
the measurements alone. Ordinarily when a piece of land is 
sold with definite boundaries, unless it is very clear from the 
circumstances surrounding the sale that a smaller extent than 
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vhat is covered by the boundaries was intended to be sold, the 
rule of interpretation is that boundaries must prevail as against 
the measurements. There is no reason to suppose that, when 
the judgment-debtor was putting up the property for sale in 
execution of his money decree, he was reserving any portion 
cf the property to be left to his judgment-debtor and settling 
only a portion of the property belonging to him. The pro- 
perty is a single property forming one block on the Avanasi 
Road. We think that all the circumstances point to the whole 
of the property within the boundaries having been sold. We 
agree with the District Munsif in his construction of the sale 
certificate and set aside the decree of the District Judge and. 
restore that of the District Munsif with costs in this and in the 
lower appellate Court. 


A. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :. MR. JUSTICE KRISHNAN AND MR. JUSTICE 
ODGERS. 


Kavali Sankara Rao Garu A ppellant* (Petitioner- 
10th Creditor). 
v. 
Turlapati Ramakrishnayya and others Respondents 
(Respondents). 


Provincial Insolvency dct (V of 1920), Ss. 58, 59 (c) and (e), 68 and 80— 
Transfer of insolvency petition to Official Receiver for disposal no vesting 
orde:—Sale of properties by Official Receiver—Setting aside—Limitation. 


On a petition by a debtor to be adjudicated an insolvent the District Court 
made an order transferring it for disposal to the Official Receiver. The Offcial 
Receiver made an order of adjudication. There was no order of the District 
Court vesting the properties of the insolvent in the Official Receiver. Never- 
theless the Official Receiver purported to sell the properties of the insolveht in 
the course of administration. A creditor of the insolvent applied to set aside 
the sale more than 21 days after the date of the sale and it was contended that 
the application was barred by S. 68 of the Provincial Insolvency Act. Held, 
(7) that the Official Receiver had no right to deal with the properties of the 
insolvent without an express vesting order of the District Judge ; (2) that the 
indorsement made by the Judge on the insolvency petition was not tantamount 
to vesting the property of the insolvent in the Official Receiver ;(3) that a vesting 
order could validly be made only after adjudication ; (4) that the sale in the 


| 


present case was made by a person not authorised by law and was therefore 





*A A O Nos. 56, 57 and 58 of 1922, 12th October, 1923. 
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void ; and (5) that S. 68 of the Provincial Insolvency Act which presupposed 
a decision by a Receiver properly appointed did not bar the present application. 

Vythilinga Padayachi v. Ponfusami Padayachi 41 M L J 78; Muthusamti 
Sasamtar v. Somoo Kandiar, 39 M L J 438: 43 M 869; Oficial Receiver of 
Trichinopoly v, Somasundaram Chettiar, 30 M L J 415 followed? 


Subba Aiyar v. Ramaswamti Atyangar, 44 M 547 : 40 M L J 209 distinguished. 


Appeals against orders of the District Court of Kistna in 
I. A. Nos. 191 of 1921, 192 of 1921 and I. A. No. 939 of 
1919 in I. P. No. 20 of 1919. 


A. Krishnaswami Aiyar for appellant. 


V Visvanatha Sastri and V Suryanarayana for respon- 
dents. 


The Court delivered the following 


JUDGMENTS :__Krishnan, J.: These are three appeals 
by two creditors of one Ramakrishnayya, an insolvent, who 
sought to get set aside by the lower Court two sales by the 
Official Receiver of Kistna, of two items of properties belong- 
ing to the insolvent. heir applications were dismissed by 
the learned District Judge on the ground that it was out of 
time under S. 68 of the Provincial Insolvency Act, the applica- 
tions having been filed more than 21 days from the date of 
the two sales. 


In appeal it is argued before us by the learned Vakil for 
the creditors that S. 68 does not apply to this case as the sales 
cannot be considered to have been made by a properly autho- 
rised Receiver, but by some one who had no power to deal 
with the properties. The argument is that, after the adjudi- 
cation of the insolvent in this case, no order vesting the pro- 
perty of the insolvent in the Offcial Receiver was made, and 
without such an order the Official Receiver gets no right to deal 
with the insolvent’s properties. What happened in this case 
was, when the insolvency petition was filed by the insolvent in 
the District Court, the District Judge made an endorsement on 
that petition that it was “transferred for disposal to the Ofh- 
cial Receiver.” It is not denied by the other side that the 
District Court made no further orders in the case. The Off- 
cial Receiver has been authorised under S. 80 to hear an insol- 
vency petition and make the order of adjudication but under 
that section, the power to make the vesting order is not dele- 
gated to the Official Receiver ; and it is clear from the autho- 
rities which have been cited before us, V ythtlinga Padayachi v. 
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Ponnuswami Padayachi (1), Muthuswami Swamtar v. Somoo- 
handiar (2) and Official Receiver of Trichinopoly v. Soma- 
sundaram Chettiar (3), that the Oficial Receiver does not get 
a right to deal with the properties of the insolvent without an 
cxpress vesting order by the District Judge. Such an order 
has to be made under the Act by the District Judge after the 
adjudication of the insolvent. It is, therefore, quite clear 
that the argument that the endorsement made by the Judge on 
the insolvency petition is tantamount to vesting the property of 
the insolvent in the Official Receiver cannot be accepted. I 
agree with my learned brother that the wording of the order 
itself does not convey the idea of any vesting at all. The 
order in the case cannot be taken to include a vesting order 
made in anticipation of the adjudication of the insolvent ; for 
even if we suppose that the District Judge meant, when he 
transferred the insolvency application to the Official Receiver. 
to make him the receiver of the properties it would be illegal. 
There is thus a difficulty in the way of the respondents. We 
rust take it that the sales in the present case were made by a 
person who was not authorised to sell and are thus invalid. 
In a case like that, it is impossible to hold that the limitation 
under S. 68 will apply as S. 68 presupposes that the decision is 
by a receiver properly appointed. It follows, therefore, that 
the three appeals must be allowed, the two sales must be set 
aside, and the cases sent back to the District Judge fora pro- 
per vesting order being made and further proceedings in insol- 
vency conducted thereafter. The petitioners-appellants are 
entitled to their costs in this Court and in the Courts below to 
be paid from the insolvent’s estate. 


Odgers, J. :__These are appeals against the order of the 
District Judge of Kistna on an application by two creditors of 
an insolvent called Thurlapati Ramakrishnayya praying to set 
aside two sales by the Official Receiver held on 27th August, 
1919 and 26th February, 1920. The District Judge held the 
application out of time as having been made more than 21 days 
after the sales. | The Court on the application of Thurlapati 
KXamakrishnayya to be adjudicated an insolvent passed the fol- 
lowing Order :_ 

“Transferred to the Official Receiver, Kistna, for disposal,” 
and it is contended by the respondent that this has the effect of 
1. (r921) 41 MLJ 78. 2. (1920) IL R 43 M 869: 39 ML J 438. 

3. (1916) 30 ML J 415. 
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transferring the whole matter to the Official Receiver and thus 
ci incidentally appointing him Receiver of the insolvent’s pro- 
perty. This contention is necessary in face of the following 
decisions V ythilinga Padayachi v. Ponnuswami Padayachi (1) 
which held that the property of an insolvent does not ipso facto 
yest in the Official Receiver but an order must be passed in 
every case appointing a Receiver and that failure to do this 
entails as a consequence failure of title in those purchasing 
from an Offcial Receiver not so appointed. In the present 
case there was no special appointment unless the order above 
set out can be so construed. VP ythtlinga Padayacht v. Ponnu- 
swami Padayachi (1), followed earlier authorities Muthu- 
swami Swamtar v. Somoo Kandiar (2) and Official Receiver of 
Trichinopoly v. Somasundaram Chettiar (3). Muthuswams 
Swamtar v. Somoo Kandtar (2) is also an authority to the 
same effect. I was a party to the decision in V ythilinga Pada- 
yachi v. Ponnuswami Padayachi (1) and I adhere to my deci- 
sion there. Therefore | must hold that unless the order 


appointed the Official Receiver, Receiver of the insolvent’s pro- 
perty, there was no Receiver appointed in this case and the 
sales by a person purporting to act as such would be void. Now 
it is said that the Court by its order set out above practically 
made a vesting order under the Act. What the Court did 
was to transfer the petition to the Official Receiver “ for dis- 
posal.” I do not think that the fact that the petitioner 
(debtor) asked that his immoveable property should be sold 


and his debts settled can give any other or wider meaning to 
the order of transfer. Ihe Court has certain powers of 
delegation__S. 20 of the Act V of 1920 provides that the High 
Courts may delegate to Offcial Receivers certain specified 
powers, iter alia, the hearing of insolvency petitions, examina- 
tion of debtors and the making of orders of adjudication. The 
Official Receiver has no delegated power to appoint a Receiver. 
The respondent contends that the procedure prescribed for the 
Court and for Official Receivers when acting under their dele- 
pated powers are different and that the latter are in fact under 
such circumstances Courts in themselves. Subba Atyar v. 
Ramaswami Atyangar (4) is cited as an authority for this pro- 
position. ‘There the order was ‘ The petition is transferred 


(1921) 41 ML J 78. 2. (1920) 39 MLJ 438 : 43 M 869, 
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to the Official Receiver for adjudication and for the administra- 
tion of the estate. The learned Judges held that the com- 
bined effect of S. 20 (c) and (e) and S. 23 of the Act of 1907 
[S. 59 (c)eand (e) and S. 58 of the present Act] was that the 
order to administer enabled the Official Receiver to sell the in- 
solvent’s estate. They distinguished the case in I. L. R. 43 
Madras 869, while deploring the deficiency in the Act 
which does not provide that immediately on adjudica- 
tion the estate shall vest in the Official Receiver. Their deci- 
sion was that the Official Receiver was the agent of the Court 
and as under S. 23 (S. 58) the latter has all the powers of a 
Receiver, it was capable [S. 20 (e) : S. 59 (e) | of appointing 
an agent to take any proceedings sanctioned by the Court and 
that the Court might under S. 20 (a) |: S. 59 (a) ] sell the 
property of the insolvent through such agent. The difficulty 


as to appointment of a receiver was thus obviated in this case. 
The learned Judges did not give an opinion on the other argu- 
ment advanced in that case, viz., that the order of transfer 
may be construed as an ie under ©. 18 (: 5. 56) vesting 
the property in the Receiver to take effect if and when adjudica- 
tion took place. It will be observed that the order of transfer 
in the present case did not contain the words “ for the adminis- 
tration of the estates ” and this in my opinion is sufficient to 
distinguish it from the case in Subba Atyar v. Ramaswami 
Atyangar (4). The present petition was not even transfer- 
red for adjudication but merely for disposal. I am unable to 
agree that the transfer in the present case had any further 
operation than to transfer to the Official Receiver for disposal 
of the petition for adjudication and I think the Official Receiver 
under his delegated powers under S. 80 was functus officio when 
he has carried out the duties delegated to him, in this case the 
disposal of the petition. The next contention by petitioner is 
that S. 68 applies to this case__and that the Official Receiver 
was certainly a receiver in this case though one of his acts is 
impugned. If he.was never legally appointed a Receiver, he 
is a mere intermeddler with the property and if so, it is said 
the District Judge had no power to set aside the sales under 
the Act [cf. Avanashs Chetti v. Muthu Karuppan Chetti (5)1, 
there being no ' person aggrieved by any act or decision of the 
Keceiver.’ The answer to this appears to me to be that in 





4 (1921) IL R 44M 547: 40 M L J 209. 5. (1918) 243 ML T 319, 
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Muthuswamt Swamtar v. Somoo Kandtar (2) the sale was 
cither set aside or declared to be void—it is not clear which 
In V ythilinga Padayachi v. Ponnuswami Padayachi (1) it was 
held that defendant had no title to the property. » Both cases 
were under the Insolvency Act and both were cases of sales bv 
Official Receivers not legally appointed Receivers in the res- 
pective insolvencies. [his seems to me to conclude the respon- 
di nt’s contention on this point. As to limitation, S. 68 pre- 
scribes a period of 21 days for an application by a person ag- 
grieved by act or decision of the Receiver. It is quite clear 
that a Receiver means one legally appointed, i. e., one appointed 
under the provisions of S. 56 of the Act. I am, therefore, ot 
opinion that the Official Receiver not having been appointed 
Receiver in this insolvency, the sales by him are void and in- 
effective to pass any title to the purchasers and these Civil 
Miscellaneous Appeals must be allowed with costs. 


I agree with my learned brother in the Order he proposes. 
A. V. V. Appeal allowed. 


ÎN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT > MR. Justice PHILLIPS AND MR. JUSTICE 
VENKATASUBBA RAO. 


Ayyadevara Surya Chandra Mohanleswara 
Rao, minor by mother and guardian 
Rangamma and another Appellanis* (Defen- 
dants). 
v. 


Ayyadevara Durgamba alias Mahalakshmamma.. Respon- 
dent (Plaintif ). 


Hindu Law—Widow—Maintenance—Enhanced maintenance ın future— 
Release of right of —Validity —Residence —Right of —If separate from 
that of maintenance. 

An agreement by a Hindu widow to receive mafntenance at a particular 
1ate is, no doubt, not binding for all time ; but an agreement which goes further 
and binds her not to claim a higher rate even in changed circumstances is bind- 
ing on her. 

Quaere whether the right of residence is a separate right from that of mainte- 
nance, 


— SA No. 68 of 1921, 17th October, 1923. 
a. {r1920) ILR 43 M 869: 39 ML J 438. (1921) 41 ML J 78 
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Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada in O. S. No. 34. of 1919. 

V. Suryanarayana for appellants. 

V. Rama Das and N. Rama Rao for respondent. 

The Court delivered the following 

JUDGMENT : In this case the plaintiff is the widow of 
the deceased brother of the 1st defendant’s father and she 
brought this suit for maintenance and obtained a decree. The 
defendants now appeal. 


When the plaintiff brought her suit originally she ignored 
the existence of certain documents executed in 1913, Exs. II 
and IV, whereby her right to maintenance was fixed at Rs. 75 
per annum; but after the written statement was filed she amend- 
ed her plaint and alleged that these documents were not bind- 
ing on her and that she was entitled to maintenance at a higher 
rate. The Subordinate Judge found that the documents of 
1913 were not obtained by undue influence and that the plaintif 
had executed her counterpart with full knowledge of its con- 
tents and effect ; but held that the stipulation in that docu- 
ment that she would not claim any higher rate of maintenance 
in the future was not binding on her apparently because the 
ist defendant’s father had not similarly undertaken that he 
would never claim a right to reduce the rate of her mainte- 
nance. On this ground he held that the plaintiff was not 
bound by her agreement. 


The argument advanced by Mr. Ramadas on behalf of 
the respondent is that in no circumstances can a Hindu widow 
enter into a valid agreement agreeing to relinquish her right 
to claim enhanced maintenance in future; but we have been 
referred by the learned Vakil for the appellant to cases of this 
Court in which the right of a widow to relinquish her right to 
enhanced maintenance in the future has been recognised, and in 
two unreported cases, Appeal No. 12 of 1920 and A. A. O. 
No. 316 of 1918, it has been defnitely held that an agreement 
by a widow not to claim enhanced maintenance is a binding 
agreement and must be enforced. The case in Subramania 
Pattar v. Vembammal (1) is not a direct authority, because 
in that case there was only an agreement to receive maintenance 
at a certain rate for life and it was there held that that did not 
amount to a release of the widow's right to increased mainte- 
nance in the future ; but it is clear from the judgment that 


1. (1904) 14 M L J 339. 
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the learned Judge recognised the possibility of a widow re- 
leasing her right, such a release being binding upon her. As 
against this Mr. Ramadas has referred us to several cases, not 
one of which is exactly in point, but which go to show that an 
agreement or a decree for maintenance at a specific rate is al- 
ways subject to alteration in the future 1f the circumstances of 
the family necessitate such a change, vide Gopi Rabat v. Datta- 
araya (2), Raja Venka Nayanim Varu v. Raja Thimma Naya- 
nim Varu (3) and Bangaru Ammaly.Viyayamachi Reddtar(4). 
They undoubtedly recognise the fact that an agreement to re- 
ceive maintenance at a particular rate is not binding for all time; 
Lut none of them is authority for holding that, when the agree- 
ment goes further and binds the widow not to claim a higher 
rate even in changed circumstances, it is not binding on her. 
The cases we have already referred to cited by the appellant 
are authority to the contrary and we entirely agree with the 
views therein expressed. In that view, these documents, 
Exs. II and IV are binding on the plaintiff and she is not en- 
titled to any higher maintenance. 


It was then sought to support the decree of the lower 
Court on the ground that the finding that Exs. II and IV were 
executed with the plaintiff’s knowledge of their contents and 
cect was wrong. The argument put forward here was that 
the plaintiff being a woman had not had the opportunity of ex- 
traneous advice and that she had been induced by her brother- 
in-law, the 1st defendant’s father, to execute the deeds. In 
the first place, that was not her case in the plaint where she 
alleged that she was deceived into putting her signature to some 
documents of the contents of which she had no idea and in her 
evidence she also stated that it was only after the written state- 
ment in this suit was filed that she understood that the mainte- 
nence deed was in existence. In the evidence as put forward 
the only thing that appears, even if we believe the witnesses, 
is that neither the plaintiff's father nor her brother were pre- 
sent when the maintenance deed was exectited ;_ but it is ad- 
mitted that one Veerabhadra Ayyar, who is closely connected 
with the plaintiff’s uncle and manages his estate, not only at- 
tested the document but identified the plaintiff at the registra- 
tion ofice. On this evidence we think that the Subordinate 
Judge’s conclusion is perfectly right. 
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It is then urged for the respondent that she ought to be 
given a right of residence because that was not expressly re- 
leased in the documents executed by her and it is contended 
that the right of.residence is a separate right from that of main- 
tenance. Without our deciding that point, however, the first 
defendant has agreed that the plaintiff should be allowed a 
room which is to be built on a site adjoining the family house 
in Nandigama for her residence. Therefore, while allowing 
the appeal and setting aside the decree of the lower Court, we 
give a direction that the palintiff be given one room to be built 
as above. 

The respondent will pay the appellant’s costs throughout. 

A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Mk. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. 


J.anka Rama Naidu A ppellani*®* (Respondent- 

Judgment-debtor). 

Y. 
Lanka Ramakrishna Naidu Respondent (Petitioner- 
Decree-holder). 

Civil Procedure Code (1908), S. 47—Sale Proclamation—Order PETE 
Order in which property is to be sold—Order settling—Appeal from—Maintain- 
ability. 

A Judge .acts not judicially but only administratively when he settles a 
sale proclamation ; his order does not come within S. 47 of the Code. 


Held, therefore, that no appeal lay agamst an order merely settling one of 
the terms of the sale proclamation, namely, the order in which the property was 
to be sold. 


The ruling in Stvagauri Achi v. Subramania Aiyar, 1 L R 27 M 59: 
14 M L J 57 (F B) is good law even under the present Code. 

Appeal against the order of the District Court of Kistna 
at Masulipatam dated 23rd January, 1923 in E. A. No. 54 of 
1923 in E. P. No. 49 of 1922 in O. S. No. 88 of 1919 on the 
file of the Sub-Court, Cocanada. 

G. Lakshmanna and V. Viyanna for appellant. 

P. Somasundaram for respondent. 


The Court delivered the following 
"A A O No. 59 of 1923. 





13th November, 1923. 
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JUDGMENT :_This is an appeal under Ss. 47 and 96 of 
the Code of Civil Procedure against an order made by the 
District Judge directing the sale of two items of properties, 
items 1 and 2, according to the order in which they were adver- 
tised for sale in the sale proclamation, that is, directing item I 
to be sold first and then item 2. The judgment-debtor, the 
appellant before us, had, without notice to the decree-holder, 
eot an order from the District Judge that item 2 should be sold 
first and not item 1. ‘This was an ex parte order which, on 
the decree-holder coming to know of it, was sought by him 
tu be altered so that the sale might take place according to the 
order in the sale proclamation itself. No doubt, the decree- 
holder stated as his reason in his application that item 2 was 
his own property and was wrongly included in the decree as 
chargeable with the decree amount. The District Judge has 
not gone into that question at all or given any finding about it. 
He set aside his original ex parte order and directed that the 
property be sold according to the sale proclamation, that 1s. 
item I first. 


The judgment-debtor appeals against that order, and a 
preliminary objection has been taken by the learned vakil for 
the decree-holder that no appeal lies and reliance has been 
placed by him on Sivagaori Achi v. Subramani Atyar (1). 
This ease before us certainly seems to be covered by that ruling 
as the order of the District Judge was merely one settling one 
of the terms of the sale proclamation, namely, the order in 
which the property was to be sold. It was held in the Full 
Bench that the District Judge acted not judicially but only 
administratively when he settled the sale proclamation and, 
therefore, the order in that case was not one which came within 
©. 244 of the old Code corresponding to S. 47 of the present 
Code. We are bound by that ruling unless we can agree with 
the argument of the appellant that the alteration of the word- 
ing of O. 21, R. 66 of the new Code which corresponds to 
S. 287 of the old Code has altered the position altogether. 
The only additions in the new Code which have been pointed 
out are that power is now given (1) to give notice to the judg- 
ment-debtor and the decree-holder to be present when the 
terms of the sale proclamation are settled and (2) to insist 
upon every application for an order for sale under the rule to 
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be accompanied by a statement signed and verified in the man- 
ner prescribed for the signing and verification of pleadings and 
containing so far as they are known to or can be ascertained 
by the person making the verification, the matters required 
by sub-rule (2) to be specified in the proclamation, namely, as 
to the revenue assessed upon the property, as to the incum- 
brance to which the property is liable, as to the amount for the 


recovery of which the sale is ordered, and other things which 
the Court considers material. It is argued that these provi- 
sions show that the Court is acting judicially and it ıs also 
urged that the omission of S. 288 supports that argument. It 
seems to us that these two additions do not alter the position 
at all. They simply give power to the Court to have the 


parties before it in settling the sale proclamation and their 
affidavits so that it may get the help of the parties in settling 
it. The Full Bench in Stvagauri Achi v. Subramantia Atyar (1) 
adduced as the most important reason for holding that a Judge, 
acting under S. 287, was acting administratively and not judi- 


cially that special power was given to him under that section to 
summon a person when the Judge thought it necessary to do so 
and examine him in respect of matters on which information 
was wanted by the Court and to require him to produce docu- 
ments. The argument of the Full Bench was that, if the 
Court was acting judicially in the matter, such power need not 


have been expressly given but the Court would have the power 
to do so under its general powers without an express section 
provided for the purpose. That provision ts left in tact in 
the new Code and is not altered and the argument therefore 
applies to the new Code. No doubt, the referring Judges in 
the Full Bench case did allude to the fact that S. 288 also cor- 
roborated their opinion, for it was argued that a special pro- 
tection for a Judge need not have been given by a special sec- 
tion of the Code if that officer was acting as a Judge, as he 
would be protected under the Act for the protection of the 
Judicial Officer. That argument no doubt will not now apply be- 
cause the provision has been omitted but we think that the 
omission of the provision does not lead to any conclusion the 
Court now acts in a judicial capacity rather than in an adminis- 
liative capacity in settling the terms of the sale proclamation. 
>. 288 was really put in by way of abundant caution and, as 
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it was found to be unnecessary it has been deleted and not be- 
cause of any change in the law. We think that the ruling 
in Stvagauri Achi v. Subramanya Atyar (1) still governs the 
case and that no appeal can be allowed in a matterlike the onc 
before us where the Court merely settles the order in which the 
properties are to be sold. Our attention was drawn to a deci- 
sion in Vedaviasa lyer v. Madura Hindu Labah Nidhi Co., 
Lid., (2), but that case is distinguishable from the present case, 
for there their Lordships were able to come to the con- 
clusion on the facts of that case, that what was 
decided in that case by the lower Court was not 
the order in which the properties were to be sold 
but whether the properties of one mortgagee or of another 
mortgagee should be sold first. On that view they held that 
the order was one affecting the rights of two defendants inter 
se and, therefore it was a matter which-would come under S. 47 
of the Code. Whether this is a right view or not we are not 
called upon to say for here no such question arises. This is 
purely a matter of settling the order in which the sale 1s to take 
place. 27 M .259 has been followed and applied even to cases 
from the original side by the learned Chief Justice and one of 
us in Tawker and Sons v. Harsookdoss Choughmull (3). In 
these circumstances, we hold that no appeal lies in the pre- 
sent case and dismiss it. 

Under these circumstances, we do not allow any costs to 
either side in this appeal. 


A. S. V. Appeal dismissed. 
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In THE HIGH COURT OF JUDICATURE AT MADRA». 


PRESENT : MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. 


Ramaswami Naidu and others (minors) by 
next friend Lakshmi Ammal Appellants* in A. A. 
O. No. 205 of 1923 and Petition- 
ers in C. R. P. No. 466 of 1923. 
(Plaintiffs-Petitioners ). 
Y 


Ayyalu Naidu Respondent in both (15% 
defendant-respondent. ) 
Ramaswami Civil Procedure Code, O. 40—Manager appointed under—Posttion and rights 
ae —Recerver—Removal of person from position of—Order refusing—A ppeal from— 
Ayyalu Civil Procedure Code, O. 40, Rr. 1, 4; O. 43, R. 1 (5). 
Naidu. 


An order refusing to remove a person from his position of receiver is not 
an order coming under O. 40, R 1 or R 4, C. P. C. ; and, therefore no 
appeal lies against it under O. 43, R. 1 (s). 


There is no provision in the Code for appointing a manager; when a 


manager is appointed, it is really another name for the appointment of a receiver 
under O. 40, C. P. Code. 


Appeal against the petition to revise the order of the 
Court of the Additional Subordinate Judge of East Tanjore 
at Mayavaram dated oth February, 1923, in J. A. No. 52 of 
1923 in O. S. No. 1 of 1922. 


P. R. Ganapathi Atyar for appellants. 
3. Varadachari tor respondent. 
The Judgment of the Court was delivered by 


Krishnan, J. This is an appeal against an order refusing 
to remove the 1st defendant from his position of receiver in a 
partition suit brought against hum and another. 


A preliminary objection is taken to the maintainability of 
this appeal on the ground that no appeal lies under O. 43, 
R 1 (s) of the Civil Procedure Code. The clause gives a 
right of appeal only against orders passed under Rr. 1 and 4 of 
O. 40. It 1s contended first by the appellant’s vakil that this 
is a case which would fall under O. 40, R. 1 (a) itself on the 
ground that they wanted not only to get the present receiver 
removed but another man appointed tn his place and he, there- 
fore, contends that this a case where the Court has refused 


*A AO No. 205 of 1923 


(CR P No. 466 of 1923). 13th November, 1923. 
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tc appoint a receiver. We are unable to accept this conten- 
tion, for, till the present receiver is removed, there will be no 
scope for appointing another receiver in his place and, there- 
fore, the authority cited by him Muntlal v. Jagannath (1) 
which deals with a case of refusal to appoint a receiver does not 
apply. Refusing to remove a receiver already appointed 13 
quite different from refusing to appoint a new receiver. 

It was then contended that this application should be 
treated as one falling under O. 40, R. 1 (b). That clause 
says “ Remove any person from the possession or custody ot 
any property, ” and it is argued that, when the present receiver 
is removed, "it would necessarily result in his being removed 
trom the possession or custody of the property in suit. That 
argument also we are unable to support as we think that the 
word “person ” in cl. (b) refers to a person other than a 

receiver, ” for cl. (c) shows that the property removed from 
the possession or custody of the person referred to in cl. (b) 
is to be committed to the possession, custody or management 
oi the “ receiver ” by cl. (c). We think that it is impossible 
to bring this case under O. 40, R. 1; and, of course, it does 
not fall under O. 40, R. 4. Therefore, we must hold that 
no appeal lies. We are fortified in this view by the rulings 
of the Calcutta High Court in 20 C. W. N. 789 and 24 1. C. 
662. The appeal, therefore fails and is dismissed with costs. 

It was then contended that we should interfere in revision 
with the order of the lower Court as the lower Court fell into 
a mistake in thinking that the 1st defendant was not appointed 
a receiver but only a manager. ‘There is no provision for ap- 
pointing a manager under the Code. When a manager is 
appointed, it is really another name for the appointment of a 
receiver under O. 40; and in this case the appointment was 
actually made under O. 40, C. P. Code. We do not think 
that the lower Court fell into any error in thinking that the 
tst defendant was not, in fact, a receiver appointed under the 
Code. There is no question of jurisdiction or of any acting 
with material irregularity in the exercise of jurisdiction arising 
in this petition. This petition is, therefore, incompetent and 
must also be dismissed. 

A. S. V. Appeal and petition 


dismissed. 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice KRISHNAN AND MR. JUSTICE 
WALLER. | 


Ramaswami Reddi Appellant* (Respondent-plainif ). 


v. 
Talaivasal Marudai Reddi and 
others Respondents (Appellants-defendants ). 


Civil Procedure Code, S. 11—Heard and finally dectded—Decree in favour 
of a party—Adverse finding not res judicata. 


In a prior suit instituted by plaintiff to eject the defendant from certain 
land, the latter pleaded that he had a permanent tenancy and in the alternative 
that even if he was a yearly tenant, the tenancy had not been determined by a 
valid notice to quit. The trial Court found that the defendant had failed to 
establish a permanent tenancy but dismissed the suit holding that the defendant 
was a yearly tenant and there was no proper notice to quit. On appeal by the 
plaintiff the appellate Court upheld the dismissal of the suit on the ground of 
want of a notice to quit without deciding on the plea of permanent tenancy. 
In a subsequent suit in ejectment brought by plaintiff after due notice, the de- 
fendant again set up a permanent tenancy. Held that the decision in the 
prior suit did not operate as res judicata and that the plea of permanent tenancy 
was open to the defendant in the subsequent suit. 


Midnapore Zemindart Co. v. Naresh Narain Roy, 48 C 460 followed. 


Appeal against the order of the Court of the Subordinate 
Judge of Trichinopoly, dated 12th October, 1922 in A. S. No. 
33 of 1922 preferred against the decree of the Court pf the 
District Munsif of Karur in O. S. No. 485 of 1919. 

M.S. Vaidyanatha Atyar for appellant. 

ô. T. Srintvasagopalachari for respondents. 

The Judgment of the Court was delivered by 

Krishnan, J. :— This is an appeal against an order of 
remand by the Subordinate Judge of Trichinopoly in a suit 
brought by the plaintiff for ejectment of the defendants from 
the plaint properties. The defendants pleaded inter alia that 
they had a right of occupancy in the land and that they could 
not be ejected. This plea, it was urged by the plaintiff, was 
7es judicata between the parties and could not in consequence 
be raised by the defendants. The Munsif gave effect to the 
plea and took no evidence on the question of occupancy right. 
The Subordinate Judge has reversed his judgment and has 
held that the plea of res judicata is not well founded, and, 
having also held on another preliminary issue on the question 
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of limitation that that issue should be found upon only after 
evidence was taken in the case, has remitted the suit to be 
tried by the Munsif after taking such evidence. 


The main question argued before us is the question of 
1€s judicata and that question arises in this way. he plain- 
tiff, as the transferee from the purchaser of the land in a re- 
venue auction sale brought a suit, O. S. No. 883 of 1902, for 
the purpose of ejecting the present defendants 1 to 3 and ot 
recovering possession of the property on the strength of his 
title thereby obtained. In that suit these defendants had 
pleaded that they had a right of occupancy and therefore they 
were not liable to be ejected, but they raised another plea in 
the alternative, namely that, in the event of their not establish- 
ing their right of permanent occupancy, they were at least 
tenants and were entitled to notice to quit before they were 
cjected and that therefore the plaintiff's suit should fail. The 
other pleas raised in that suit need not be referred to at pre- 
sent. When the suit came on for trial the District Munsitf 
held against the defendants and in favour of the plaintiff that 
the defendants had failed to establish a right of permanent 
occupancy. He held however at the same time that they had 
a right of a yearly tenancy in the plaint property and that as 
no notice to quit was given by the plaintiff, the plaintiff should 
fail and he therefore dismissed the suit. The defendants, 
having succeeded in the suit before the District Munsif, natu- 
rally filed no appeal, but the plaintiff filed an appeal to the Dis- 
trict Court. The District Court did not actually go into the 
question of the permanent occupancy, for it held that even if 
a permanent occupancy right was not established, the defen- 
dants should be held to be yearly tenants and that such a 
tenancy was not an encumbrance which could be wiped off by 
a revenue auction sale and therefore the plaintiff could not 
succeed without giving a proper notice to quit, and, as he had 
not given such notice, it dismissed the appeal. There was a 
second appeal by the plaintiff to this Court and this Court 
accepting the District Judge’s finding considered that, on the 
finding that there was at least an yearly tenancy in the matter 
and no notice to quit was given, Act II of 1864 did not destroy 
that right, and dismissed the second appeal. Now it is the 
finding of the District Munsif in that suit that the defendants 
had no right of permanent occupancy that is pleaded as res 
judicata in the present suit, 
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There are two authorities, which have been referred to by 
the Munsif and by the learned vakıl for the appellant which 
support the contention that when a Court comes to a definite 
conclusion qn an issue and gives a finding on that issue that 1s- 
sue would be res judicata even if the decree in the case is not 
based on that issue. The cases relied on are Muthu Pillai v. 
Veda Viyasa Chariar (1) and Ramakrishna Naidu v. Krishna- 
swami Naidu (2). There is a case however which has been 
referred to by the Subordinate Judge which is in conflict with 
this case ; see Laxmipathaya v. Ramachandra (3), where a 
question very similar to this was decided ın favour of the 
parties pleading that there was no res judicata. Weneed not 
however, consider these cases for we think that the matter has 
been settled by the Privy Council in the decision quoted by the 
Subordinate Judge, Midnapur Zamindari Company v. Naresh 
Narayan Roy (4). In that case the defendant had pleaded a 
right of permanent occupancy and he also pleaded that, as he 
had a right of renewal, the suit was premature. The first 
Court had found that he had no right of occupancy but held that 
the suit was premature and dismissed the suit against him. The 
plaintiff had filed an appeal but the defendant had also filed a 
cross appeal contesting the finding on the question of the per- 
manent occupancy right, and the High Court dismissed the 
plaintiff's appeal holding that the suit was premature, and fur- 
ther gave a finding also on the question of the permanent oc- 
cupancy right set up by the defendant in his cross appeal that 
no such right was proved. In spite of a cross appeal having 
been filed, the Privy Council held in the subsequent suit where 
it was pleaded that the question of the right of occupancy was 
res judicata between the same parties that it was not so. Their 
Lordships say at page 467 of the report “ Their Lordships do 
not consider that this will found on actual plea of res judicata 
for the defendant having succeeded on the other plea, had no 
occasion to go further as to the finding against them.” That 
case exactly covers the present case. Here there was no 
necessity really to find on the question of permanent occupancy 
set up by the defendant, for even if the Court had assumed that 
he had no such occupancy right the result would have been the 
same ; a tenancy from year to year would result and that would 
require a notice to quit to put an end to it. 
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In view of this ruling of the Privy Council we need not re- 


solve the conflict between the different cases cited in Madras. 
We think that we are bound to follow the Privy Council ruling, 
and following that ruling we hold that that the Subordinate 
Judge is right in deciding that the plea of res judicala is not 
well founded in this case. 

As regards the question of limitation we think the Subordi- 
nate judge is right in saying that question must be decided after 
taking evidence and should not be decided without any evidence 
at all. 

In the result the C. M. A. fails and it is dismissed with 
costs. 


A. V. V Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Fort BENCH. ) 
PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, Mr. JUsTICE RAMESAM AND MR. JUSTICE WALLER. 


Kokku Parthasaradhi Naidu Garu Petitioner™ (1st 
respondent). 
V. 
Chintalachervu Koteswara Rao Garu 
and another Respotdents (Petitioner 


and 2nd respondent ). 

Mad¥as Local Boards Act (XIV of 1920) S. 57—Rules framed by the Local 
Government —Rules 1, 4 (3) and 12 (2) —Flectton of President of a Taluq 
Board —Objection to election —Scope of the enquiry —Dectsion of District Judge 
—Persona Designata —Court —Finality of decision —Revision —Interference 
by High Court—C. P. Code S. 115. 

A District Judge enquiring into an objection to the election of the President 
of a Talug Board under R. 1 of the Rules made by the Local Government un- 
dei Madras Act XIV of 1920, is not a persona designata but a “ Court” subject 
to the revisional jurisdiction of the High Court under S. 115, C. P. Code. National 
Telephone Company, Lid. v. Postmaster General (1913) A. C. 546, 562 relied on. 

The decision of the District Judge on the enquiry is’revisable by the High 
Ceurt in spite of the fact that his decision ıs declared “ final” by S. 57 and R. 12 
(2) of the rules framed under the Act. 

The petitioner, a qualified person, was appointed æ memba of a Talug 
boaid by the President of the District Board acting under S. ọ of the Local 
Beards Act. Subsequently the petitioner was duly elected president of the 
Taluq Board. A petition was thereupon filed before the District Judge for a 
declaration that the election might be declared void and annulled and that the 
1espondent, a defeated candidate in the election, should be declared to be duly 
elected. The District Judge held that the petitioner had not been properly ap- 
pointed a member ofthe Taluq Board and was therefore not eligible for election 


*C. R. P. No. 17 of 1923 rath November 1923. 
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to the Presidentship of that Board and annulled his election. The petitioner 
preferred a revision petition to the High Court. Held that in the absence of any 
of the disqualifications enumerated in Ss. 55 "and s6 of the Madras Local Boards 
Act the appointment of the petitioner by the President of the District Board 
could not be questioned by the District Judge. Further it was not competent to 
the Judge on a pettition dealing with an election to the Presidentship, to go into 
the question whether a particular candidate was duly appointed a member of the 
Taluq Board. The order of the District Judge was therefore set aside. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to re- 
vise the order of the District Court of Guntur dated 22nd 
December, 1922 in O. P. No. 82 of 1922. 

The above Civil Revision Petition came on for hearing 
before a Bench of which the Chief Justice was a member and 
His Lordship directed the case to be posted for disposal before 
a Full Bench having regard to the difference of judicial opinion 
on the questions involved in the case. 

Dr. Swaminathan for petitioner. 

C.V. Ananthakrishna Atyar, V. Rama Das and Ch. Raga- 
ca Rao for respondents. 

The Court delivered the following 

JUDGMENTS :— The Chief Justice :—This is an applica- 
tion for the revision of the decision of the District Judge acting 
under the powers conferred upon him by the rules framed 
under the Madras Local Boards Act of 1920. By the rule r 
of the rules issued by the Local Government under the ‘powers 
conferred on them by S. 199 (2) (c), “No election of a 
Member or of a President of a District, Taluq, or Union 
Board shall be called in question except by an election petition 
presented in accordance with these rules, to the District or 
Subordinate Judge having jurisdiction.” A preliminary point 
is taken that this Court has no power of revision, under S. 115 
of the Code of Civil Procedure over the decision of a District 
or Subordinate Judge when acting under that rule. That 
depends on whether the Judges therein referred to are acting 
as Courts, or acting merely as persona designata, that is to say, 
persons selected to act in the matter in their private capacity 
and not in their capacity as Judges. There has been consi- 
derable conflict of opinion on this point since the coming into 
force of this Act, and I do not think that the decisions tha: 
have been given on the matter are of great assistance to us in 
arriving at the proper conclusion, and we have to look at the 
Act and the rules and the law as it stands. The law is, I 
think, quite definitely established by the decision in National 
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Telephone Company, Lid. v. Postmaster-General (1) in the 
words of Lord Parker at page 562 that “ where by statute mat- 
ters are referred to the determination of a Court of Record 
with no further provision, the necessary implication 45, 1 think, 
that the Court will determine the matters, as a Court. Its 
jurisdiction, is enlarged but all the incidents of such 
jurisdiction, including the right of appeal from its decision, 
remain the same.” If this matter had been referred to the 
District Court or Subordinate Judge’s Court in terms, in my 
judgment, no question could arise, because, following the words 
of the judgment just quoted, the matter would be determined 
by the Court as a Court, it being given jurisdiction for this 
particular purpose, and all the incidents which include the in- 
cident of being liable to revision must follow, although no ap- 
peal would lie in this particular case because an appeal has 
bcen expressly precluded for by S. §7 (2) of the Act, and by 
the rules this “ decision is to be fnal.” But as the word 
“ Judge ” is used and not the word “ Court, ” one has to look 
carefully to see whether the word “ Judge ” was used of him 
in his capacity as Judge or in his personal capacity, and 1 think 
great light is thrown upon this by two other rules. Rule 12(2) 
of the rules for election refers to “an election or other com- 
petent Court ” and it is quite clear that it is there referring to 
a Court of a District Judge or Subordinate Judge ; and, by 
R. 4 (3) of the rules for the conduct of inquiries, power is 
given to the District or Subordinate Judge in certain cases “ to 
direct any Court subordinate to him to hold the inquiry.” I 
find it impossible to hold that a reference to a Judge with 
power to refer to a Court subordinate to him can mean anything 
clse than reference to a Judge sitting as a Judge in the exer 
cise of his ordinary jurisdiction extended for that purpose. For 
these reasons, in my judgment, the power of revision lies. 


Jt is further argued that the fact that the decision of this 
Judge is, by S. 57 of the Act and by the rules final, preclude 
any revision. There is really no authority adduced in sup- 
port of that proposition and, in my judgment, it would be 
quite contrary to the whole object and intention of S. 115 of 
the Code of Civil Procedure so to hold. That section onlv 
applies where there is no appeal. Iknow of no better way 
of directing that there shall be no appeal than by the legislature 
stating that the decision of a particular Court shall be final. 
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lt is the ordinary mode of expression used for the purpose in 
much of the legislation in England on which this legislation 1s 
founded ; and, where the whole object of revision is to pre- 
vent a Coprt, from which there is no appeal, acting contrary 
to its jurisdiction, a finding that it is the law that, because the 
words used are “the decision shall be final,” a Court, ordi- 
narily subject to the revisional powers of this Court, should be 
permitted to act wholly without jurisdiction without the ag- 
erieved party being entitled to any remedy, would in my judg- 
ment be untenable, and that would be the effect of deciding 
this second point in favour of the contention put forward. 

On these grounds, in my judgment, this Court has revi- 
sional power and the preliminary point fails. 

The petitioner was duly elected President of the Narasa- 
raopet Talug Board. A petition was subsequently filed before 
the District Judge of Guntur for a declaration that this elec- 
tion may be declared void and annulled and that the petitioner 
one Chinnatalacheruvu Kotiswara Rao, a defeated candidate 
in the election, should be declared to be duly elected. The 
District Judge found that the petitioner had not been properly 
appointed a member of the Taluq Board and was, therefore, 
not eligible for election to the Presidentship of that Board, and 
the matter comes before us on a petition fot revision of that 
order. | 

It is contended, on the one side, that the decisionsof the 
District Judge was wrong and that this is a case for the exercise 
by the High Court of its revisional powers under S. 115, Civil 
Procedure Code, and, on the other side, that the decision of the 
District Judge is right, and that, even if it was wrong, his 
order is not a proper subject matter for revision. 

The powers of a District Judge in the matter of election 
petitions are contained in S. 57 of the Madras Local Boards 
Act of 1920, and in the “ Rules for the conduct of inquiries 
and the decision of disputes relating to elections, ” issued by the 
Local Government under their powers in that behalf 
under 5. 199 of the Act. By S. 57, the Judge has power to 
determine whether an appointed member is disqualified under 
©. 5§ or 5. 56 by reason of the various grounds set out in those 
sections such as insanity, bankruptcy, being interested in con- 
tracts with a local board and the like, none of which are alleged 
in this case. The petitioner had been appointed by the Presi- 
acnt of the District Board purporting to act under S. 9 of the 
Act. By the rules above referred to, save as provided in 


9 0 i 
PART VI. | THE MADRAS LAW JOURNAL REPORTS. 205 


S. 57, no election of a member or a president can be called in 
question except by an eleetion petition presented to the District 
or Subordinate Judge. This rule is somewhat obscure. I 
understand it to mean that, apart from the powers under S. 57, 
a petition to the District or Subordinate Judge ts the only way 
of questioning the election. But I can find nothing either in 
the section or rules giving powers to a District or Subordinate 
Judge to question the appointment of a nominatedmember such 
as the petitioner, except on the spcified ground, namely, dis- 
qualification under Ss. 56 and 57. At the time of his election 
as president, he, the petitioner, was de facio a member of the 
Board and as such eligible for election to the presidentship. It 
is not suggested that there was any irregularity in the election; 
but what is suggested is that he was not eligible for election 
because he was not properly appointed a member by the Presi- 
dent of the District Board. Now the appointments of mem- 
bers other than elected members are in certain cases in the 
hands of the Loca! Government, in certain cases in the hands 
ol the President of the District Board and in certain cases in the 
hands of the President of the Talug Board under 
S. 9 of the Act, and I can find nothing in the 
Act to suggest that a District or Subordinate Judge 
is intended to have any jurisdiction to decide whether the 
Local Government or the President of the District 
or Talugq Board as the case may be, properly exercised therr 
power of appointment. What he has jurisdiction to decide 
is whether a person so appointed is disqualified under S. §§ or 
S. §6 and nothing else, and in my judgment, on a petition deal- 
ing with an election to presidentship, he cannot go into the 
question whether a particular candidate was duly appointed a 
member of the Board. ‘Therefore, in my judgment, the Dis- 
uict Judge in this case was acting wholly without jurisdiction 
in investigating that question and giving his decision upon it, 
and the matter therefore, comes directly under S. 115 (a) of 
the Civil Proceaure Code. If it is desjred to question the 
appointment of a member, it ts probably open to question it 
in Court by proceedings in the nature of quo warranto. 


Assuming that the District Judge had power to inquire 
into this matter, whether it can be said that the High Court 
lias power to revise his order under S. 115 (c) is a very difh- 
cult question and one upon which | do not think it necessary or 
advisable to express any opinion or to add one more to the many 
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judgments dealing with what does come under that section and 
what does not nor do | consider it necessary for the decision 
of this case to go into the question whether the District Judge 
was right or rong in the decision to which he came. But as 
the matter has been fully argued before us and as it is of con- 
siderable importance, I think it desirable that we should express 
Gur opinion, obiter though it may be. 

The facts are that the President of the District Board 
while temporarily in Madras prepared and signed a list of his 
appointments including therein the petitioner, and sent a copy 
of that to the Fort St. George Gazette. ‘The District Judge 
held that, by reason of S. 23(2) of the Madras Local Boards 
Act, all the appointments thus made were void. That section 
enacts that “ during the temporary absence or incapacity of the 
President of a District or Taluk Board, the President’s func- 
tions shall devolve on the Vice-President. ° By S. 25, “the 
exercise of these powers by the Vice-President shall be subject 
to such restrictions, limitations and conditions as may be laid 
down by the President and shall also be subject to his control 
and revision.” I do not think that the mere absence for a 
few days of the President from his district on a visit to Mad- 
ras necessarily vests in the Vice-President the power of appoint- 
ing members of the Board. But even if it did, the fact is in 
this case the Vice-President did not make any appointment and 
the President returned to his district, and signed again in his 
district the list of appointments of these members and directed 
it to be posted on the board where, and not in the Fort St. 
George Gazetle, it had by the Act to be posted. This was a 
perfectly proper exercise of the President’s powers of appoint- 
ment and, in my judginent, there was nothing wrong with the 
uppointment of the petitioner at all. 

It follows that this petition must be allowed, that the 
order of the District Judge must be set aside. The 1st respon 
dent must pay costs throughout, including the costs of the 2nd 
respondent. . 

Ramesam, J. :. | agree with my Lord's conclusion in the 
Judgment delivered that, in the light of the Rules made under 
the Act, the District Judge must be considered to be a Court 
and that, notwithstanding the use of the word ‘ final’ in S. 57, 
a revision petition lies to this Court. 


_ The next question is whether there is any question of 
jurisdiction or material irregularity within the meaning otf 
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S. 115, C. P. C. Itis not suggested that the District Judge 
acted with material irregularity in the exercise of his jurisdic- 
tion. As to jurisdiction, T think one must start with the prin- 
ciples laid down by the Privy Council in Balakrishna Odayar v. 
Vasudeva Atyar (2). “The section applies to jurisdiction 
alonc, the irregular exercise, or non-exercise of it, or the illegal 
assumption of it. The section is not directed against conclusions 
of law or fact in which the question of jurisdiction is not in- 
volved.” It follows that an error of law leading to an erro- 
neous order only, does not justify our interference. An error 
of law leading to the exercise of a jurisdiction which did 
not exist or to the failure to exercise a jurisdiction which did 
cxist, justifies such interference [see Atchayya v. Sri Seetha- 
rsamachandra Rao (3)]|. It must be remembered that every 
error of law cannot be regarded as the exercise of a jurisdiction 
which does not exist merely because, but for such error, the 
order of the Court would have been different ; otherwise, all 
erroneous decisions can be modified or revised in revision. I 
agree with the observations of my brother Wallace, J. in 
Ahmed Thambi Maraicair v. Basava Maracair (4). 


Applying these principles, it follows that, where a Dis- 
trict Judge, who has jurisdiction to enquire into an election peti- 
tion under the rules made under the Local Boards Act, 
1920 passed, as the result of his enquiry an erroneous order 
based on an erroneous construction’ of the sections of the Act 
or the rules, the order cannot be interfered with in revision 
and it cannot be said in such a case, that, on account of his error 
ot law, the District Judge exercised a jurisdiction which did not 
cxist or failed to exercise a jurisdiction which existed. For 
instance when he held erroneously that the appointment of a 
i:ember or president was void, it cannot be said merely by rea- 
son of such error that there was an erroneous assumption of 
jurisdiction. I do not think that the observations of Channell, 
Join Rex v. Manchester Justices (5) help us in the application 
of S. 115. Itis true that these observations have been quoted 
and applied by my brother Krishnan, J., in Ramaswami Goun- 
dan v. Muthu Velappa Gouder (6) I am unable to agree with 
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all the observations in that case. I also observe that, in that 
case, the ground of material irregularity was also available. 

In the present case before us, I agree with my Lord the 
Chief Justice, in holding that the District Judge acted without 
jurisdiction. Under S. 57 he had jurisdiction to en- 
quire into the validity of the appointment of a member 
only if it is questioned on the ground that he was disqualified 
under Ss. 55 and 56. No such ground was alleged or proved 
and the District Judge had no jurisdiction to enquire into the 
election petition. | We have not here a case of his holding that 
he had jurisdiction to enquire by an erroneous construction of 
scme section or rule of law. He merely enquired into a pett- 
tion in which no ground, such as is mentioned in the section, was 
wleged. 

I agree with the order proposed by my Lord. 


Waller, J., :_-On the ist point I agree that the judge 
1eferred to in rule I is nota persona designata. Rule IV (3), 
is I think, conclusive. A judge acting as persona designata 
has no Court subordinate to him. I agree also that the des- 
cription of his decision as final means no more than that there 
is no appeal against it. It does not mean that a decision made 
without jurisdiction is not open to revision under S. 115 Civil 
Frocedure Code. 


It seems to me clear that, in this case, the Judge had no 
jurisdiction to decide what he did decide. Petitioner was an 
appointed member of the Board and his appointment could be 
questioned before the Judge only with reference to Ss. 55 and 56 
of the Act. It could certainly not be qusetioned in a proceed- 
ing of this kind. The Act, no doubt provides that the Pres. 
dent shall be elected from among the members of the Board. 
but that provision does not give the judge jurisdiction on an 
clection petition to consider whether the members have or have 
not been properly appointed. He cannot disqualify them 
save on grounds that are not applicable here. The result in the 
present instance, was the petitioner remained an appointed mem- 
ber of the Board although the judge had set aside his election 
as president on the ground that-he had not been properly ap- 
pointed a member. On the last point | agree that petitioner 
was properly appointed and concur in the order allowing the 
petition and as to costs. 


A. V, V. Petition allowed. 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 
[FULL BENCH |. 


PRESENT : SIR WALTER SALIS SCHWABE K. C. Chief 
Justice, Mr. Justice PHILLIPS AND Mr. Justice RAMESAM. 


Abdul Sattar Sahib Petitioner™ (Applicant). 
The Special Deputy Collector, 


Vizagapatam Harbour Acquisition 
and others Respondents. 


Land Acquisition Act, 1894—S. 18—Reference to Court—Order refusing— 
Propricly—Revision against orde:—Righi of—Ctvil Procedure Code, S. 115— 
Government of India Act, S. 107-—Effect—Arbitrary refusal to refer—Remedy in 
case of—Necessity—A mendment of S. 18—Court—Court subordinate to High 
Court—Acting judtctally—Meaning. 

“The High Court has no power under S. 115 C. P. Code or S. 107 of the Govern- 
ment of India Act to revise the order of a Collector acting under the provisions of 
the Land Acquisition Act refusing to refer to the Court an application under S. 18 
of the same Act by a person interested requiring him to refer the matter for the 
determination of the Court. 

Per Chief Justice and Ramesam, J.—The Act should be amended so as to 
give a remedy to the subject in respect of possible arbitrary acts of Land Acqui- 
sition Officers in declining to refer under S. 18. 

Per Chief Justice —-The Officer acting as Collector under the Land Acquisi- 
tion Act decided that certain land to be acquired by the Government was Govern- 
ment land, and that, therefore, no compensation was payable to anybody. One 
of the persons claiming to be interested in the land asked the Collector under 
S. 18 to refer the matter to the District Judge; but the Collector refused to 
do so on the strength of his decision that the land was Government land. Held, 
that the Collector was wholly wrong in the course he took. 

Discussion of the questions whether the Collector exercising his functions under 
S. 18 acts (1) judicially, (2) as a Court, and (3) as a Court subordinate to the 
Jiigh Court. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
decision, dated 30th June 1922 of the Special Deputy Collector, 
Iiarbour Acquisition, Vizagapatam in respect of the Land Ac- 
quisition of Survey No. 1 of Vizagapatam Swamp. 

This petition came for hearing on ‘Thursday and 
Monday the 13th and 17th days of September, 1923, the Court 
(Spencer and Odgers, JJ.) made the following 

ORDER OF REFERENCE TO THE FULL BENCH :— 

Spencer, J. :__This is an application under S. 115 of the 
Code of Civil Procedure asking us to revise the proceedings 


*C R P No. 683 of 1922, zoth November, 1923. 
R—27 
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of an officer acting as Collector under the Land Acquisition Act 
(Act I of 1894) wherein he refuscd to make a reference under 
S. 18 to the District Court in a matter upon which he had 
passed an &ward under S. 11. 

The first question is whether a remedy lies by way of a 
revision petition. In Best and Co. v. Deputy Collector of 
Madras (1), it was observed by a Bench of this Court that the 
proceedings under the Land Acquisition Act until the matter 
came before the Land Acquisition Judge were not judicial pro- 
ceedings and that the proper remedy of a person dissatisfied 
with the Collector’s order was to sue under S. 45 of the Specific 
Relief Act for an order of mandamus and not to file a revision 
petition. This decision professed to be based on the ruling 
of the Privy Council in Ezra v. Secretary of State for India (2) 
confirming the opinion of the Calcutta High Court 
confirming the opinion of the Calcutta High Court reported 
at page 619, that the proceedings resulting in the award 
were administrative and not judicial. So too in Kasturt 
Pillai v. Municipal Council, Erode (3), it was observed that 
the Collector in making his award was not acting judicially. 
It has however been decided by another Bench of this Court 
in Parameswara Atyar v. Land Acquisition Collector, 
Palghat (4), that the Collector’s proceedings under Part III 
of the Act dismissing an application for a reference to the 
Court regarding his award are judicial proceedings and are 
subject to revision, and I am not prepared to dissent from this 
view, seeing that it is quite consistent with what the Judicial 
Committee said in the case in Ezra v. Secretary of State for 
india (2). In The Adminisirator-General of Bengal v. The 
Land Acquisition Collector (5) and in Krishna Das Roy v. 
The Land Acquisition Collector of Pabna (6), the Calcutta 
High Court took a similar view to that of this Court in Para- 
meswara Atyar v. Land Acquisition Officer, Palghat (4). 
The Administrator-General of Bengal v. The Land Acquisition 
Collector (5) was followed by another Court in Hari Das Pal 
v. Muniapal Board, Lucknow (7). In British India Steam 
Navigation Co. v. Secretary of State for India (8), the learned 
Judges refrained from deciding this point. The Deputy 
Collector, Calicut Division v. Aiyavu Pillai (9), merely decides 
(1916) 20 ML T 3388. > 2 (1905) I LR 32 C 605 (PC). 

3. (1919) ILR 43 M 282 :37 ML J 618. 

4 (1918) ILR 42 M 231:36M LJ 95. 5. (1905) 12 C W N 241. 
6. (1911) 16 C W N 327: 13 I C 470. 7. (1913) 22 I C 652. 

8, (1911) IL R 38 C 230, 9. (1911) 2M WN 367. 
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that Government need not be made a party to a reference under 
S. 18. There can be no, doubt that Government is not a 
“claimant ” or “ person interested” in such proceedings. In 
Balkrishna v. Collector, “Bombay Suburban” (10), two 
lcarned Judges of the Bombay High Court expressed their dis- 
sent from the view taken by this Court in Parameswara Atyar 
v. Land Acquisition Officer, Palghat (4), but as they have not 
imn my opinion met the reasoning of the Madras Judges, | prefer 
to adhere to the opinions expressed in this Court and in Cal- 
cutta to the effect that a Collector proceeding under S. 18 of the 
Act is performing a judicial function and, as such, is subject 
to the extraordinary jurisdiction of the High Court. 

In Bombay the doubt is expressed whether a Collector 
acting under Ss. 18 and 19 is a Court and, even if he is so, 
whether he can be said to be subordinate to the High Court. 

But if as Krishnan, J. observed, the proceedings under 
those sections are really part and parcel of the final award by 
the Judge under S. 26 of the same chapter, there can be no 
difficulty in finding from S. 54 of this Act and S. 3 of the Com 
of Civil Procedure that they are proceedings of a Court sub- 
ordinate to the High Court. 


My learned brother desires to have the qusestion of juris- 
diction referred for the opinion of a Full Bench. For my 
part I should be content to follow the decision of this Court 
reported in the authorised reports seeing that it is the most 
recent pronouncement of this Court and it was made after a full 
consideration of the earlier cases and is not inconsistent with 
the judgment of the Privy Council. But as my learned bro- 
ther is of opinion that the question should be referred and | 
admit that there is considerable conflict of judicial opinion on 
the point, [ agrec to the reference in the terms proposed by 
him, 

Odgers, J. In this Revision Petition, the first point 
raised is whether this Court has power to revise the proceed- 
ings of an ofhcer acting as Collector under the Land Acquisi- 
tion Act refusing to make a reference under S. 18 of the Act 
after making an award under S. 11. 


The question has not been decided uniformly by the 
Courts in India and there are authorities both ways. 
In Best and Co. v. Deputy Collector of Madras (1), 


10. (1922) 25 Bom. LR 398. 4. (1918) IL R42 M 231:36 ML J 95. 
I, (1916) 20M L T 388. 
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Abdur Rahim, Offg. C. J., and Seshagiri Ayyar, J., agreed with 
the opinion of Mukerjee, J., in British India Steam Navigation 
Co. v. Secretary of State for India (8), and held that this 
Court could’ not revise an order of reference made by the Land 
Acquisition Collector. In British India Steam Navigation Co. 
v. Secretary of State for India (8), the learned Judges held 
(page 241) that the Collector when he holds an enquiry and 
makes an award under S. 11 1s not a Court and is undoubtedly 
not a Court subject to the Appellate Jurisdiction of the High 
Court. They relied on Ezra v. Secretary of State for Indta(11) 
[afterwards in the P.C. in I. L. R. 32 Cal. 605.] In 
Fizra v. Secretary of State for India (11) it was held that 
the Collector in making his award is not a judicial officer. The 
Privy Council held that the proceedings resulting in an award 
by the Collector were administrative and not judicial and that 
it the judicial ascertainment of value is desired by the owner, 
he can obtain it by requiring a matter to be referred by the 
Collector to the Court. 

There is also the case in Balkrishna v. Collector, “Bombay 
Suburban” (10), where Macleod, C. J. and Crump, J., held 
that the refusal of the Collector to refer is not an order of a 
Court and not as such subject to the High Court’s powers under 
S. 115 of the Civil Procedure Code. They expressly dissent 
fiom Parameswara Atyar v. Land Acqutsttion Collector, Pal- 
yhat (4) (to which reference will be made immediately) and 
held that the remedy was by way of suit as the High Court 
has not been given power to interfere with the proceedings of 
the Collector. 

On the other side we have Parameswara Atyar v. Land 
Acquisition Collector of Palghat (4) (Ayling and Krishnan, 
JJ.). The learned Judges there based their decision on the 
view that there is a material distinction between Parts II and 
lII of the Act and that in rejecting an application under S. 19 
(which falls within Part III) the Collector acts judicially and 
his order is subject to revision by the High Court. They 
were pressed apparently by the fact that unless such an order 
was open to revision it was not clear what remedy a person ag- 
grieved by it possesses. Lhe Judges examined the cases 
Best and Co. v. Deputy Collector of Madras (1) and also 


8. (1911) IL R 38 C 230. 11. (1902) I L R 30 C 36, 
10. (1922) 25 Bom LR 398:1 L R 47 B 699. 
¢ (1918) ILR42 M231 36MLJo95. 1. (1916) 20 ML T 388. 
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Ezra y. Secretary of State for India (2) and British India 
Steam Navigation Company v. Secretary of state for India (8) 
and as they point out the two latter 
cases practically go no further than saying that preceedings re- 
sulting in the award are administrative aid not judicial. In 
The Administrator-General of Bengal v. The Land Acquisition 
Collector (5), the Calcutta High Court held that the Col- 
lector rejecting an application made under S. 18 (1) of the 
Land Acquisition Act acts judicially and his order is subject to 
revision. ‘They based their ruling on the distinction between 
the Collector’s functions under Parts II and III of the Act. 
Krishna Das Roy v. The Land Acquisition Collector of 
Pabna (6) follows this decision. This view has also been 
adopted. In the Patna High Court (Saraswati Paitack v. The 
Land Acquisition Deputy Collector of Champaran (12)}. 

Although I am inclined to agree with the view expressed 
in Parameswara Iyer v. The Land Acquisition Collector of Pal- 
yhat (4) (above) yet | feel that in the conflicting state of the 
authorities that the law on this point should be settled. It may 
perhaps be alleged against the later Madras view that there 1s 
no authority in the wording of the Land Acquisition Act itselt 
for drawing a distinction between the functions of the Collector 
under Parts [I and Il] of the Act. The distinction appears to 
me to be necessary though it seems somewhat forced and artih- 
cial. ° We therefore decide to refer to a Full Bench this ques- 
tion i 

Has the High Court power under S. 115 C. P. C. or under 
5. 107 of the Government of India Act to revise the order of a 
Collector acting under the provisions of the Land Acquisition 
Act, 1894, refusing to refer to the Court an application under 
S. 18 of the same Act by a person interested requiring him 
to refer the matter for the determination of the Court. 

T. Richmond, I. V Ramanuja Rao and Y. Suryanarayana 
for petitioner. 

The Government Pleader for respondents. 

The Court delivered the following 


JUDGMENTS :— The Chief Justice : This is a reference 
tv a Full Bench under the following circumstances: The 
Officer acting as Collector under the Land Acquisition Act, Act 


a. (1905) I L R 32 C 605 (P C). 6. (1911) 16 C W N 327. 
3. (igiri) I L R 38 C 230. 12. (1917) 2 P LJ 204. 
s (1905) 12 CW N a41 at 244 4 (1918) ILR 42M 231:36 MLJ gs. 
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1 of 1884 decided, in the first instance, that certain land to be 
acquired by the Government for harbour purposes was Govern- 
ment land and that, therefore, no compensation was payable to 
anybody. Being dissatisfied with that decision or advice one 
of the persons claiming to be interested in the land in eftect 
asked the Collector under S. 18 of the Land Acquisition Act to 
refer the matter to the District Judge. That application was 
refused on the ground that the land being Government land 
there was no right to compensation and that the land Acquisi- 
tion Act had no application at all. A revision petition was 
then brought to this Court to revise that order and a prelimi- 
nary objection was taken that this Court has no revisional 
powers over such orders. There ts a considerable conflict of 
authority on the point and the matter has accordingly been re- 
terred to a Full Bench. 

The only power of revision this Court has got is under S. 
ils of the Code of Civil Procedure. By the terms of that 
section a High Court can revise any decision made in any case 
by any Court subordinate to such High Court, and in which no 
appeal lies thereto. It is argued first of all, on behalf of the 
Crown that the Collector exercising his functions under S. 18 
is not acting judicially ; secondly, that he is not acting as a 
Court ; and thirdly, that, if he is acting as a Court, he is not a 
Court subordinate to the High Court. The authorities on the 
point are in an unsatisfactory condition, for in Madras there is 
the decision of a Bench in Best and Co. v. Deputy Collector of 
Madras (1), in which it was held that proceedings in the nature 
of Mandamus under S. 45 of the Specific’ Relief Act lay, be- 
cause, and only because, this Court had no revisional powers in 
(he matter ; consequently the revision petition in that case was 
dismissed and an application under S. 45 of the Specific Relief 
Act was allowed. The matter came before this Court again 
in Parameswara Iyer v Land Acquisition Collector, Palghat(4) 
where Ayling tnd Krishnan JJ., having considered the 
early Madras case, differed from the conclusion to which it 
came and held that the proceedings were those of a Court sub- 
ordinate to the High Court and granted the revision petition. 
In so doing, they were following two cases in Calcutta. The 
Administrator General of Bengal v. The Land Acquisition 
Collector of Pabna (5). The same result has been arrived by 








1 (1916) 2oMLT 388 4. (1918) I LR 42 M 231 :36 ML J 95. 
5. (1905) 12 C W N 241, 
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the Patna High Court in Saraswathi Pattack v. The Land Ac- shies 
quisition Deputy Collecto, of Champaran (12). Later the r Fanie 
matter came before a Bench in Bombay in Balakrishna Debi v. ~* ae 
Collector of Bombay (10), and having considered all these pre- Sai 
vious cases, the Bombay Court came to the conclusions that Collector, 
Parameswara lyer v. Land Acquisition Collector, Palghat (4) i= risa 
was wrongly decided, and that there was no power of revision. Acquisition. 


With that conflict of authority we have to make up our own sir Walter 
minds on the point. Eci 
In Ezra v. Secretary of State for India (2), the Ea 

Privy Council has decided that the Collector, exercising func- 

tions under the Land Acquisition Act down to the point when 

he gives what is called his award, is acting only in an advisory 

capacity and is not exercising any judicial function at all ; but 

in these later cases, which I have referred to, it is pointed out, 

and I think correctly pointed out, that when he acts under Part 

IFI of which S. 18 forms part, he is acting in a different capacity, 

because he has there to decide certain things : he has to send 

the case to the District Court if certain provisions in that sec- 

tion have been complied with, one of which is the question of 

time ; that is to say, he has to decide whether the application is 

barred or not ; and in doing so, in my judgment, he acts judi- 

cially. 


But the further question arises whether he acts as a Court. 
I think it is quite possible for persons to be given judicial func- 
tions or functions which they have to exercise judicially 
without their being made Courts properly so called, and I think 
a very clear instance is the case of registration authorities who 
have to decide whether or not they will accept registration of 
certain documents ; and it has been held by a Full Bench of this 
Court in Artshnammal v. Krishna Iyetgar (13) that in respect 
of a refusal of registration by a registration Officer no revision 
petition lies to this Court because he is not a Court at all. I 
doubt if the Collector sits in a Court. 


Further, the question arises, assuming that the Collector 
is a Court, is he a Court subordinate to the High Court within 
the meaning of S. 115 of the Code of Civil Procedure ? In 
my judgment, he ts not. There is no power of appeal from 

12. (1916) 2 PL J 201. 13. (1912) 23 ML J sz. 


10. (1922) I L R 47 B 699. 4 (1918) TIL R 42 M 231:36 ML J 95. 
2. (1905) I L R 32 C 605 (P C), 
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his decision to any one, either to the District Court or to this 
Court There is nothing in the Act to show that he is, in the 
true sense of the word in any way subordinate to the High 
Court. As far as Madras is concerned, the Courts recognised 
are those Courts, which are referred to in various statutes, such 
as, the Madras Civil Courts Act. His Court, ifa Court at all 
must be a Civil Court. The Civil Courts are enumerated in 
the Civil Courts Act, and the Court of the Collector sitting un- 
der the Land Acquisition Act finds no place in that enumeration. 
On the whole, I think I must come to the conclusion that, even 
if the Collector, exercising his functions under S. 19 although 
those functions are, as | have pointed out, judicial functions, is 
a Court, he is not a Court subordinate to the High Court. 
therefore, no revision lies to this Court. 

I think, however, it is right to add that as far as one can 
see without having had the point argued before us, it should 
sccm that the Collector was wholly wrong in the course that he 
took on this occasion. He himself had decided that it was 
Crown land. If he was wrong in that decision, then the ap- 
plicant had a right to have his case heard on his claim for com- 
pensation. | When he is asked to refer that matter__so I 
understand it__to the Court for a decision, that is to say to 
the District Court, he bases his refusal on his own previous 
decision that the land was Crown land, and assumes that, be- 
cause he has decided that, that decision is final and concltisive 
and the party is not allowed under the Act to have that matter 
gone into by a Court ; it being worthy of observation that, in 
so deciding, he was not acting judicially at all, because he was 
then at a stage of the proceedings when, according to the 
Privy Council decision referred to above, he was merely acting 
m an advisory capacity. It is not for us to say what the pro- 
per remedy is whether he should move the Government to 
direct the Collector to do his duty, or whether he can take 
any and what form of proceedings to have his case heard, if 
he has a case which descrves to be heard. 

The answer to the question referred to us is that the High 
Court has no power under S. 115 of the Code of Civil Proce- 
dure or under S. 107 of the Government of India Act, to revise 
the order of a Collector acting under the provisions of the 
Land Acquisition Act refusing to refer to the Court an applica- 
tion under S. 18 of the same Act by a person interested re- 
quiring him to refer the matter for the determination of the 
Court. As the preliminary point is one going to the root of 
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the whole matter, it is unnecessary for this case to go back to 


the Referring Bench and we dismiss this petition with costs. 

Phillips, J. 2 | agree. 

Kamesam, J.: | agree. I would only add that it is 
desirable that the Act should be amended so as to give a remedy 
to the subjects in respect of possible arbitrary acts of Land 
Acquisition Officers in declining to refer under S. 19 and not 
to leave them to depend upon the action of the Government in 
advising their ofhcers. 

The Chief Justice : | agree with the observation just 
made by my brother Ramesam. 


A.S. V. 


Petition dismissed. 


(FULL BENCH.). 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__SIR WALTER SALIS SCHWABE, K. C., Chief 


Justice, MR. Justice Coutts TROTTER AND MR. JUSTICE 
RAMESAM. 
Rest & Co., Ltd., Agents of the Nobel's 
Explosives Co., Ltd. A ppellant*. 
V. 
Lhe Corporation of Madras Respondent. 


Madras City Municipal Act —Madras Act IV of 1919, S. 110—R. 7, Sch. IV 
of the taxation rules under the Act—Incorporated companies transacting business 
in the City of Madras with paid-up capital in currency other than the currency 
of British Indta—Liability of such companies to be taxdd under S. 110 and the 
taxation rules—Principles of construction of taxating statutes. 


Incorporated companies which transact business in the City of Madras and 
whose paid-up capital is in a currency other than that of British India are 
liable to be taxed under S. 110 of the Madras City Municipal Act of 1919 and 
R. 7 Sch. IV of the taxation rules under the Act. 

The principles of construction of taxing statutes enunciated. 


Case stated under R. 17, Sch. IV of the Madras City 
Municipal Act, in M. T. Appeal No. 4 of 1922 on the file of 
the Court of Small Causes at Madras. 


R. N. Atngar instructed by King and Partridge for the 
appellant. 

P. Duratswami Atyangar for the respondent. 

The Court (Spencer and Devadoss, JJ) made the 
tollowing 
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ORDER OF REFERENCE TO A FULL BENCH :— 


Spencer, J. :__I have perused the Judgment of my learned 
brother and I regret that I am unable to agree with his con- 
clusions. 


I agree with the opinion of the learned Chief Judge of the 
Court of Small Causes that Madras Act IV of 1919 does not 
either expressly or by implication confer on the Commissioner 
c{ the Corporation power to determine the value in the cur- 
rency of British India of any sum expressed in any currency 
other than that of British India and that under R. 7 he can 
only impose assessment under S. 110 in respect of those com- 
panies the paid-up capital of which is expressed in rupees. In 
this view the first two questions of the case stated for the opi- 
nion of the High Court under R. 17 of Sch. IV will have to be 
answered in the negative and it becomes unnecessary to express 
an opinion on the third question. 


On three points | am constrained to differ from my learned 
brother. Inthe first place | do not consider that it is legiti- 
mate for us to hazard a conjecture as to what the legislature 
rnay have intended when they framed the Act and the rules tn 
this manner. For it probably did not occur to anybody at the 
time that some day a difficulty might arise from the omission 
to provide means for converting capital stated in foreign cur- 
rency into rupees ; and as Rowlatt, J., observed in Cape Brandy 
Syndicate v. Inland Revenue Commissioners (1). “Ina taxing 
Act one has to look merely at what is clearly said. There is 
no room for any intendment. ‘There is no equity about a tax. 
There is no presumption as to a tax. Nothing is to be read 
11, nothing is to be implied. One can only look fairly at the 
language used.” 


Next it has been suggested that the Commissioner in a 
particular case might estimate whether the capital of a foreign 
company would, if calculated in rupees, amount to more than 
twenty lakhs of rupees or less than one, and that it would al- 
ways be open to the company to show that his estimate was 
wrong. But if the rate of exchange is not fixed and if the 
date when the calculation is to be made is not given, with a vary- 
ing exchange, who is to say whether the Commissioner was right 
oc wrong? In cases on the border line a company might be 
liable to taxation on one day and not liable the next day. 


TL 
1. (1921) 1 KB 64. 
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Then lastly my learned brother finds that S. 110 is very 
clear and, if I understand him rightly, he thinks that the Madras 
City Municipal Act as compared with the Madras District 
Municipalities Act gains in clearness by the omissiomin the City 
Act to define the meaning of “ Company” in the definition 
clauses. I do not appreciate the suggestion that the omission 
to define a technical expression makes the matter more clear. 
But | agree that the important question here is to decide what is 
meant by the words in 8. 110 “every incorporated company 
transacting business within the city.” In thé absence of any 
definition | ‘do not see why we should not give the word ‘‘com- 
pany ” the same meaning as it has in the Indian Companies 
Act, S. 2 (2), viz., a company formed and registered under 
that Act or an existing company. S. 15 of that Act provides 
for the registration of companies and S. 23 for the certifying 
of incorporation ; and it is, therefore, only reasonable to sup- 
pose that by an “ incorporated company ” in S. 110 of Madras 
Act IV of 1919 a company registered under S. 15 of the Indian 
Companies Act and incorporated under S. 23 is intended. S. 
253 declares what companies are authorized to be registered. 
S. 277 deals with the requirements of the Act as to companies 
established outside British India which proceed to establish a 
place of business within British India. As under S. 22 only the 
Registrar of a province, in which the registered offce of the 
company is situated, can register a company and as the schedules 
to the Act apply only to companies whose capital is in rupees, 
| conceive that a Registrar would find considerable diffculty, if 
not inability, in dealing with the application for registration of a 
company whose registered office was not in India and whose 
capital was not stated in rupees. 

By S. 20 of the Indian Stamp Act the legislature provided 
that ad valorem duty expressed in a foreign currency should 
be calculated according to the current rate of exchange on the 
day of the date of the instrument. But the Indian Companies 
Act and the Madras City Municipal Act contain no provision 
for converting foreign currencies into rupees. If the machi- 
nery for conversion of currency is lacking, it becomes impossible 
to say what the provisions of the Act including the schedules 
[tor the rules must always be read in conjunction with the body 
of an Act, see Mani Mohan Mandal v. Ramtaran Man- 
dal (2) ], mean when they speak of rupees in relation to com- 
panies whose capital is not expressed in rupees. 

2. (1915) I L R43 C 148. 
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I am, therefore of opinion that the Indian Companies Act 
and the Madras City Municipal Act,cannot be applied to com- 
panies which have not a place of business situate in British 
India, as thay cannot get themselves registered in British India 
until they open a place of business in this country, and so they 
cannot become “ incorporated companies ” within the meaning 


of S. 110 of Act LV of 1919. 


Mr. Aingar conceded that as “ persons ” include “ com- 
panies ” under S. 3, cl. (39), of the General Clauses Act, such 
companies are liable to pay taxes under S. 111. ‘Therefore 
the result of my conclusion will not be that they will escape 
making any contribution whatever to the revenues of the Cor- 
poration, and the equity of the claim made by the assessed com- 
pany has thus no bearing on the decision of the question that 
has been raised ne referred to us. 

Devadoss, J. The Chief Judge of' the Small Cause 
Court, Madras, oe submitted the following questions of law 
for the opinion of the High Court :— 

1. Whether or not incorporated companies which tran- 
sact business in the City of Madras and whose paid-up capital is 
ja a currency other than that of British India are liable to be 
assessed to the tax on companies under S. 110 and R. 7 of the 
txation rules in Sch. IV of the Madras City Municipal Act, 
1919 ? 

2. Does the proviso to R. 7 apply to all companies 
transacting business within the city irrespective of their capital 
being in British Indian currency or any other currency ? 

3. What is the meaning of expressions “ gross income, ”’ 
and ‘ gross income received in or from the city ” in the proviso 
to R. 7? Does the latter expression include income arising 
vut of business transacted outside Madras, the proceeds where- 
of are transmitted to and received by the agents of the incor- 
porated company in Madras where they have their head office f 

This reference arises out of an appal presented by Messrs. 
Best & Co., Agents of the Nobel’s Explosives Company, Limit- 
ed, against ‘the levy of the companies’ tax by the Commissioner 
of the Madras Corporation on the grounds (1) that the paid- 
up capital of the Nobel’s Explosives Company, Limited, being 
in sterling and not in rupees the scale of assessment under 
R. 7 of Sch. IV of the Act does not apply and the company 1s 
not therefore liable to the tax on companies under the afore- 
said rule.; (2) if contrary to the above contention it is held 
that the company can be assessed under R. 7, this assessment 


») 
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can be made under the proviso to that rule and the proper 
assessment to be imposed for the half-year in question is Rs. 25 
only as the gross annual income of the company did not exceed 
Rs. 5.000. The learned Chief Judge held thatthe Nobel’s 
Explosives Company, Limited, was not liable to be assessed un- 
der S. 110 and rule 7 of schedule IV and allowed the Appeal. 
He is “of opinion that the power to determine the value in 
currency of British India of any sum expressed in any currency 
other than that of British India has not either expressly or by 
Implication been conferred on the Commissioner and that under 
R. 7, the Commissioner can impose assessment in respect of 
those companies only, the paid-up capital of which is expressed 
in rupees.” 

The first question submitted for the opinion of the High 
Court has been argued at considerable length. The contention 
of Messrs. Best & Co., Agents of Nobel’s Explosives Com- 
pany, Limited, is that only companies whose share capital is ex- 
pressed in terms of Indian currency are liable to assessment un- 
der R. 7 of schedule IV of the Madras City Municipal Act and 
the Nobel’s Explosives Company, Limited, being an English 
Company whose share capital is expressed in terms of British 
currency cannot be brought within the operation of R. 7 of 
schedule IV. The Nobel’s Explosives Company, Limited, has 
a paid-up capital of £ 2,793,412. It was incorporated in Eng- 
land and it carries on a world-wide business. The question is 
whether an English Company such as the Nobel’s Explosives 
Company, Ltd., is not liable to be assessed under the Madras 
City Municipal Act, S. 110, by reason of its share capital being 
expressed in terms of English Currency and not in terms of the 
currency in India. S. 110 is under the heading “ Taz on Com- 
panies ” and is in the following terms :— 

Every incorporated company transacting business within 
the city for profit or as a benefit society shall pay by way of 
licence fee in addition to any other licence fee that may be levia- 
ble under this Act a half-yearly tax on its paid-up capital on the 
scale shown in the taxation rules in schedule IV ; but in no case 
exceeding one thousand rupees, if and as soon as ıt has tran- 
sacted business in the city for the period prescribed in S. 113. 

Explanation. Whenever a company has an ofhce, agent 
or firm to represent it for purpose of transacting business in the 
city, such company shall be deemed to transact business in the 
city and such office, agent or firm shall be liable for the tax in 
respect of the company’s business, whether or not such office, 


F. B. 


Best & Co 
v, 

Co: poration 

of Madı as. 


ee ama 


Devadoss, J. 


F. B. 


yh 


Best & Co 
v 


Cor poration 
of Madras 


waa 


Devadoss, J. 


222 -THE MADRAS LAW JOURNAL REPORTS. —[ VOL’ XLVI. 


agent or firm has power to make binding contracts on behalf 
of the company.” R. 7 of schedule IV is headed * Part 2— 
Assessment of Companies__S. 110” and isin the following 
terms: “(Companies shall be assessed by the Commissioner 
on the following scale.” It has two sub-headings, “ paid-up capi- 
tal” and “ half-yearly tax,” then another heading. 

Lakhs of rupees and a scale. 


Rs. 
A. More than twenty 1,000 
B. More than ten, less than twenty 500 
C. More than five, less than ten 250 
D. More than three, less than five 150, etc., 
G. Less than one 30 


There is also a proviso to the effect “ Provided that any 
company, the head office or a branch or principal ofhce of 
which is not in the city and which shows that its gross income 
received in or from the city has not in the year immediately 
preceding the year of taxation exceeded 

(a) Ks. 25,000— shall pay only Rs. 125. 
(b) Rs. 15,000. shall pay only Rs. 75. 
(c) Rs. 5,000. shall pay only Rs. 25. 

It has been conceded, and I think very rightly, by Mr. 
R. N. Aingar who appeared for Messrs. Best & Co., that if 
©. 110 stood alone, Nobel’s Explosive’s Company, Limited, 
would be liable to pay the tax on companies, but he contended 
that inasmuch as R. 7 had referred only to paid-up capital in 
lakhs of rupees, the scope of S. 110 had been narrowed by 
R. 7. He further contended that there was no provision in 
the Act for converting capital expressed in terms of foreign 
currency into the British Indian currency such as that contained 
in S. 20 of the Stamp Act, and it must therefore be taken that 
the legislature intended that only companies whose capital was 
expressed in rupees should be assessed. He further contended 
that it would be very inconvenient to assess companies under 
R. 7, when the exchange is fluctuating as it is now and a Ger- 
wan Company with a capital of two million Marks may at the 
present rate of exchange not have a capital of more than a few 
rupees. 

The real question is whether a company not registered in 
British India and whose capital is not expressed in terms of 
Indian currency is outside the scope of S. I10. 9S. 110 is very 
clear in its terms. It makes every incorporated company 
transacting business within the city for profit or as benefit 
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society liable to pay by way of licence fee a half-yearly tax on 
its paid-up capital on the scale shown in Sch. IV. ‘The scope 
of S. 110 being wide and the provision being so clear, can it be 
said that the scope of that section has been narrowed by R. 7 ? 
Rule 7 does not contain any expression to the effect that the 
paid-up capital should be in rupees. All that it says is that if 
the paid-up capital is more than twenty lakhs, a certain amount 
of tax is payable and if it is more than ten and less than 
twenty, a certain other amount is payable and it gives a scale. 
Can it be said that Nobel’s Explosives Company, Limited, has 
not got a capital of twenty lakhs of rupees ? The Commis- 
sioner has authority to assess the tax and in his opinion, if a 
company has a capital of more than twenty lakhs, that company 
is liable to pay a certain amount half-yearly. Any foreign 
company whose capital in foreign currency is known, can be 
easily said to possess a capital of more than twenty lakhs or 
less than twenty lakhs or any other sum. Looking at the 
history of this legislation it cannot be reasonably contended 
that the legislature intended only to assess companies register- 
cd in India. In the City of Madras Municipal Act, 1884, 
provision was made for levying professional tax in S. 103 in 
these terms : “ If the Commissioners determine to levy a tax 
on arts, professions, trades and callings (not being a military 
profession or calling), and on offices or appointments, every 
person who within the city exercises any one or more of the arts, 
professions, trades or callings, or holds any one or more of the 
ofhces or appointments, specified in Sch. A, shall pay in respect 
thereof the sum specified in the said schedule as payable by per- 
sons of the class in which such person is placed.” The rele- 
vant portion of schedule A is as follows :—_—" Joint stock com- 
panies and other companies carrying on any trade or business 
having gain for its object, or as benefit societies, and the capital 
of which exceeds twenty lakhs of rupees 500 rupees.” 
In the Madras City Municipal Act of 1904, S. 115 was enacted 
tor the levy of taxes and tolls. S. 120 of that Act is in the 
tollowing terms :_‘‘ If the corporation determine to levy the 
tax specified under clause A of S. 115, every person who within 
the city exercises any profession, art, trade or calling or holds 
any office or appointment bringing him within one or more of 
the classes of persons specified in schedule V shall pay the sum 
specified in the said schedule as payable by persons of the class 
in which such person is placed.” In schedule V (A) the word- 
ing of the Act of 1884 is reproduced. In the present Act the 
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same wording is used with a slight modification. Instead of 
repeating under the headings of A, 8, C, etc., the provisions as 
to companies, an abbreviated form is introduced -with a head- 
ing ‘‘ lakhs*of rupees ”’ and the abbreviated forms, more than 
twenty, more than ten and less than twenty, more than five and 
less than ten, etc. It is clear from this that the legislature did 
not intend to alter the law as it stood both under the Act of 
1884 and under the Act of 1904. It is to be remembered in 
this connection that the tax on companies levied by the Corpo- 
ration seems to have been paid without demur, and it 1s only 
now that objection is raised against the assessment under S. I10 
and R. 7 of the present Act. Though the conduct of the as- 
sessees does not estop them from or stand in the way of rais- 
ing a legal objection, yet it shows how both the Corporation 
and the companies understood the provisions of the Acts of 
1884 and 1904. [Itis true that if the amount of tax be small 
the companies may not take the trouble of objecting to the 


‘assessment. But where the half-yearly tax is such a large sum 


as rupees one thousand, the companies naturally try to escape 
taxation if they could. 

Under the District Municipalities Act, companies: not 
registered in British India or in the British Dominions are not 
liable to pay the companies’ tax. The provisions of that Act 
are different from those of the Madras City Municipal Act. In 
the District Municipalities Act of 1884, tax on arts, proféssions, 
trades and callings was levied by reason of the provisions con- 
tained in S. 53. Schedule A, class I, begins thus :_*“ Everv 
person holding any ofhce or appointment, public or private, or 
employed in any capacity, whose pay, salary or pension amounts 
to Rs. 2,000 a month or upwards, and every person falling un- 
uer any of the following denominations whose income 1s esti- 
mated to amount to Rs. 2,000 a month or upwards carrying 
on business as a company, etc., etc.” The word “ Company ” 
is defined in the Act as meaning “a company registered under 
the Indian Companies Act, 1882, or under the Acts of Parlia- 
ment known under‘the collective title of the Companies Acts, or 
incorporated by an Act of Parliament or of the Governor-Gene- 
ral in Council, or by Royal Charter or Letters Patent.” This 
Act was amended by Act III of 1897. The Amendment Act 
made no change in the law as regards professional tax. The 
Madras District Municipalities Act of 1920 was passed to con- 
solidate and amend thc law relating to District Municipalities 
S. 92 of the Act is in these terms  ‘“ If the Chairman publishes 
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a notification under S. 80 that a companies’ tax shall be levicd 
every company transacting*business within the municipality for 
profit or as a benefit society shall after the date specified in the 
said notification pay a half-yearly tax on its paid- -up capital on 
the scale shown in schedule IV, if and as soon as ıt has trans- 
acted business in the municipality for the period laid down in 
S.95. Schedule IV, R. 16 has the heading of “ Assessment ot 
Companies ” Companies shall be assessed by the Chairman on 
the following scale :— 


Paid-up Capital. Half-yearly Tax. 
A.— More than 10 lacs of rupees Rs. 250. 


and the wording is almost similar to the wording in the Madras 
City Municipality Act of 1919. In S. 92 of the Act the ex- 
plession is “ every company transacting the business °’ and the 
word company is defined as meaning “a company registered 
under the Indian Companies Act, 1913, or under the Acts of 
Parliament known under the collective title of the Companies 
Acts or incorporated by an Act of Parliament or of the Gover- 
nor-General in Council or by a Royal Charter or Letters 
Patent.” It is quite clear, therefore, that companies which 
do not come within the definition of the wording as given in the 
Act are not liable to pay tax on companies. It has been held 
by Kumaraswami Sastri, J., in C. S. Nos. 796 and 1977 cf r527. 
that companies like the Singer Sewing Machine Company and 
the Standard Oil Company of New York are not liable to as- 
sessment under S. 92 of the District Municipalities Act in res- 
pect of business carried on within the limits of a municipality. 
In the Madras City Municipal Act there is no definition of 
company and as S. 110 speaks only of Incorporated Company 
transacting business within the city, I think that 
the intention of the Legislature is gute clear 
and that is to bring within the operation of S. 110 all Incorpo- 
rated Companies transacting business within the city whether 
they be incorporated in British India or in the British Isles or 
anywhere else. The conditions necessary are, they should be in- 
corporated and they should transact business within the city for 
profit or as a benefit society and should carry on business as re: 
quired by S. 113, in order to make them liable to the tax on 
companies. When S. 11o isso clear in its terms, can it be said 
that its scope has been narrowed by implication only by reason 
of the expression “ lakhs of rupees ” being used as regards the 
paid-up capital in rule 7. The Commissioner is empowered 
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to tax companies and he has to determine what the capital of a 
company is. I do not think that there is any insuperable dith- 
culty in the Commissioner arriving at a satisfactory decision as 
regards thé amount of the capital of a company in rupees when 
that capital is expressed not in terms of Indian currency but of 
English or foreign currency. Considering the wide margin 
that is given in the rule, it is not right to hold that companies 
which have not got a capital expressed in [ndian currency are 
outside the scope of R. 7. Suppose a company is formed and 
registered in Travancore and its capita] is expressed in the cur- 
rency of the State, viz., Chakrams, or a company is formed and 
registered in the Native State of Hyderabad and its capital is 
expressed in terms of Sicca rupees, could not the Commissioner 
casily ascertain whether such a company carrying on business 
inthe city of Madras has or has not a capital of more than 
twenty lakhs or less than ten lakhs of rupees or any other sum ? 
it is urged that the Madras City Municipal Act is a taxing 
statute and should be construed strictly. [tis a well established 
principle of construction that all penal statutes which impose a 
penalty, and taxing statutes should be construed strictly :_- 
that is, where it is not quite clear that a subject is liable to a tax 
or penalty, he should not be made liable by any extended or 
loose construction of the statute. But this principle does not 
stand in the way of considering whether a taxing statute em- 
braces within its operation certain classes of persons. 
Mr. Aingar referred to the observations of Rowlatt, J., in 
Cape Brandy Syndicate v. Inland Revenue Commissioners (1), 
“ It is urged by Sir William Finlay that in a Taxing Act clear 
words are necessary in order to tax the subject. Too wide 
and fanciful a construction is often sought to be given to that 
niaxim, which does not mean that words are to be unduly res- 
tricted against the crown or that there is to be any discrimina- 
tion against the Crown in those Acts. It simply means that 
in a taxing Act one has to look merely at what is clearly said. 
There is no room for any intendment. There is no equity 
about a tax. There is is no presumption as to 
a tax. Nothing is to be read in, nothing 
is to be implied. One can only look fairly at the 
language used.” Applying the observations of the learned 
Judge to the present case, can it be said that an incorporated 
company carrying on business within the city of Madras does 
not come within the operation of S. r10 and R. 7? What 
ay (Gari) 1 K B 64, 71, 
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is there in the rule to indicate either expressly or impliedly 
that the expression “ Incqrporated company ” should be held 
to mean incorporated only in British India ? The words of 
the statute are clear and when there is nothing in it to imply 
an intendment to exclude any person or class coming within 
the clear language of the section, it would be doing violence tu 
that language by importing something not warranted by any- 
thing in it or in any other portion of the enactment. ‘The 
mere fact that the liability of the companies’ tax is on its having 
a capital of certain number of lakhs is no justification for hold- 
ing that the company should have its capital expressed in terms 
of Indian currency. 


In Corporation of Calcutta v. Standard Marine Insurance 
Company (3), an argument was put forward that a company 
not registered in British India was not liable to be assessed. 
The learned Advocate-General of the day, Sir Charles Paul, 
urged this argument : In the 2nd schedule the words used 
are, ‘the paid-up capital of which amounts to 10 lakhs of 
rupees or upwards.’ The word “ amounts ” has been ad- 
visedly used. It means ‘is equivalent to.’ Companies with 
capital in foreign coin are intended to be included.” But 
the point was not decided and it is urged that the Bengal Act 
was subsequently amended by the inroduction of the words 
“ equwalent to.” In my view it is unnecessary to use the 
words “equivalent to,” for all that the rule says is that if 
the capital is more than twenty lakhs a certain amount is pay- 
able, and if less than twenty lakhs of rupees, some other amount 
is payable. The case of Charles James Partingion v. The 
Attorney-General (4), was relied upon by Mr. Aingar in sup- 
port of his contention. The observations of Lord Cairns as 
to the interpretation of fiscal statutes is entitled to the greatest 
weight “Tam not at all sure that, in a case of this kind. 
a fiscal case form is not amply sufficient ; because, as | under- 
stand the principle of all fiscal legislation it is this: If the 
person sought to be taxed comes within the letter of the law 
he must be taxed, however great the hardship may appear to 
the judicial mind to be. On the other hand, if the Crown, 
seeking to recover the tax, cannot bring the subject within the 
letter of the law, the subject is free, however apparently within 
the spirit of the law the case might otherwise appear to be. 
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In other words, if there be admissible, in any statute, what is 
called an equitable construction, certainly such a construction 
is not admissible in a taxing statute where you can simply ad- 
here to the,words of the statute. A careful perusal of the 
iudement of the case shows that the House of Lords upheld 
the contention of the Crown that if two administrations are 
taken out, stamp duty is payable in respect of both. The 
facts of the case are One Mary Shard died intestate in Eng- 
land in 1819. No one appeared to administer her estate and 
Mr. Maule, the then Solicitor to the Treasury, took out letters 
of administration for that purpose. The next of kin to the 
deceased was Mrs. Isabel Cook, the wile of Mr. Ellis Cook, 
both of whom had always been domiciled in the United States. 
Mrs. Isabel Cook died in 1825. She had not taken out let- 
ters of administration to Mrs. Shard. Her husband died in 
(830. After his death his children applied to Mr. Parting- 
ton, to take proceedings against the Solicitor to the Ireasury, 
to recover from him the property which had belonged to Mr. 
Shard and which they claimed under their mother. Mr. 
Partington took out separate letters of administration 
to the estate. first of Ellis Cook and then of Isabel Cook. 
kach grant was dated on the 22nd July, 1855 and the form 
of each was as follows -— We do grant full power and autho- 
1ity to you to administer and faithfully dispose of the said 
goods, etc., which belong to his estate.” In the grant relating 
to the mother’s estate the concluding words were “ For the 
use, etc., of James Cook now residing in Vermont in North 
America one of the natural and lawful children of the said 
Isabel Cook deceased, etc., etc.” © Mr. Partington then in. 
stituted a suit in*the Chancery against Mr. Reynolds «who 
had in the meantime succeeded Mr. Maule as Solicitor to the 
dreasury) and the Court having found James Cook to be the 
next of kin declared Mr. Reynolds to be chargeable with the 
principal sum of assets. The Commissioners of Inland Re- 
venue claimed that stamp duty should be calculated on a value 
including all accretions from the death of Isabel Cook to the 
date of the administration, namely, the 23rd July, 1855, and 
also claimed that the grant of the administration for the effects 
cf the late Ellis Cook, who survived his wife, should be stamp- 
cd at the same rate. The Court of Exchequer Chamber held 
that duty was payable in respect of both the estates. The 
House of Lords afirmed the judgment of the Court of Ex- 
chequer Chamber ; when two administrations are granted 
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stamp duty is payable on both. Whether the devolution of 
the estate of one deceased person who has been reduced to 
possession or not, when administration is sought for the estate 
of a person on whom some other estate has devolved stamp duty 
is payable on the values of-the estate of the person who died 
intestate as well as tor the administration of the estate of he 
person on whom the previous estate devolved though he had 
not taken out letters of administration. Their Lordships 
construed the provisions of the statute strictly and upon the 
strict construction both the estates were liable to pay stamp duty. 
Jord Chelmsford agreed with the Lord Chancellor in the order 
proposed and observed, “ With respect to the lability to the 
full duty upon both the administrations taken out by the appel- 
lant, it was admitted by his learned counsel that if the question 
had arisen with respect to subjects of this country no doubt 
would have existed as to the double duty being payable. But 
it was contended, that as Isabel Cook and her husband Ellis 
Cook were domiciled Americans, it was not necessary to take 
cut administration to Ellis Cook in order. to obtain administra- 
tion to Isabel Cook ; that the husband was not an interested 
party ; that the wife’s administrator might give a sufficient 
1eceipt and discharge ; and that the whole of the duty of the 
administrator was to remit the money received by him under 
the administration to America to be distributed there to the 
person entitled. i must confess my inability to follow this 
reasoning, or to understand how the question of domicile can 
enter into the consideration of the grant of letters of adminis- 
tration in this country. ”’ 


Mant Mohan Mandal v. Ramtaran Mandal (5) was re 
lied upon as authority for the contention that R. 7 controlled 
the scope of S. 110. In that case, the question was whether a 
Court had the power of remand not expressly given to it under 
O. 41, R. 23, of the Civil Procedure Code. S. 107 begins thus 
' Subject to such conditions and limitations as may be prescrib- 
ca an Appellate Court shall have power (a) a determine a case 
finally and, (b) to remand a case, etc., "As prescribed ’ means 
as prescribed by the rules to be framed hereunder. Under O. 
41, R. 23, the power to remand a case is limited. Sir Law- 
rence Jenkins makes the following observations at page 152 :— 
The body of the Code is fundamental and is unalterable ex- 
cept by the legislature ; the rules are concerned with details 
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and machinery and can be more readily altered. Thus it wil 
be found that the body of the Code creates jurisdiction while 
the rules indicate the mode in which it is to be exercised. It 
tollows that*the body of the Code is expressed in more general 
terms, but it has to be read in conjunction with the more parti- 
cular provisions of the rules.” S. 110 of the Madras City 
Municipal Act is not subject to the rules prescribed under that 
rule or any other provisions of the Act. It simply says that 
the tax shall be on the scale shown in the taxation rule in Sche- 
dule JV. ‘The liability to pay tax is imposed by S. 110; the 
amount of tax is to be determined according to the scale given 
in the schedule. So, the rules in Sch. IV cannot take away 
the liability to pay the tax and a reasonable construction should 
be placed both upon S. 110 and upon R. 7 in order to avoid a 
construction, which is repugnant to the object of the section 
and the rule. 

Asa good deal of argument has been addressed to us upon 
the construction of taxing statutes, | shall deal briefly with a few 
cases, which bear on the point. In Maxwell’s Interpretation 
of Statutes here is this passage at page 410 ‘ When one sec- 
tion enacted that if the plaintiff recovered a sum ‘not exceeding’ 
£ ç he should have no costs, and another, that if he recovered 

less than’ £5 and the Judge certified, he should have his 
costs ; the literal meaning of the last clause leaving it inopera- 
tive where the sum recovered was exactly £. 5, it was held, to 
avoid imputing so incongruous and improbable an intention to 
the legislature, that the words ‘less than’ should be read as 
cquivalent to ' not exceeding, ' the general principle being that 
Acts of Parliament should be construed with a candid mind and 
with an intention to understand them Gray v. Harris (6). 
At page 420 there is this following passage :—“ So, the XXXV, 
Cieo. HI, C. 101, s. 2, which empowered Justices to suspend 
m case of sickness the order of removal of any pauper who 
should be ‘ brought before them for the purpose of being re- 
moved, ’ was construed as authorizing such suspension without 
the actual bringing ‘up of the pauper before the Justices : as 
the literal construction would have defeated the humane object 
of the enactment.” In these cases the Court departed from 
the strict language of the enactment in order to give full effect 
to the intention of the legislature as expressed in the section 
and in order to avoid absurd construction, or to prevent any- 
thing which is against humane practice. 

~ O e aA at LJ Exch. 1600 
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I have referred to these cases only for the purpose of 
showing that the Court is not debarred from giving a reasonable 
construction to a statute. I am not overlooking the principle 
that taxing statutes should not receive an equitable construction. 
In Halsbury’s Laws of England, Vol. 27, page 148, the law 
ts sumoned up thus :__“ It is the duty of Judges to give fair and 
full effect to statutes without regard to the paricular conse- 
quence in the special case and not to indulge in conjecture as to 
what Parliament would have done if a particular case had been 
presented to its notice, for it may be presumed that the framers 
of a statute contemplated matters of ordinary occurrence. ” 


It has been urged that there is no provision in the Act for 
canverting the foreign currency into Indian currency as is con- 
tained in the Stamp Act, as the legislature did not intend to 
tax companies whose capital is not in rupees. By S. 20 of the 
Stamp Act an arbitrary date is fixed for conversion of foreign 
currency into Indian Currency. The Stamp Act imposes an 
ad valorem duty on certain classes of documents and it is neces- 
sary to calculate the duty as exactly as could be done, and for 
that purpose, the legislature has fixed a certain date for such 
calculation. Under the Madras City Municipal Act, S. 113, 
the tax becomes payable if the company carries on business for 
Go days, and on the expiry of the 6oth day the tax could be 
demanded, and the Commissioner could after that date assess 
the company under S. 110, R. 7. Itis not likely that therc 
could be any great fluctuations in the course of a month or two, 
and the extraordinary conditions prevaling in Germany and in 
Austria now should not be taken to be the ordinary conditions 
prevailing in the exchange market. Owing to extraordinary 
circumstances the mark has depreciated very much and simi- 
larly the Austrian and Russian currency. But till two years 
ago, there were not such abnormal conditions prevailing and 
there would be no hardship if there is a slight fluctuation tn the 
value of the foreign currency in relation to the Indian currency, 
between the dates on which the company becomes liable to pav 
the tax and the date on which it is assessed. In Hyde v. 
Johnson (7), the facts were “ The plaintiff in order to re- 
cover a debt barred by the statute of limitation, offered in evi- 
dence at the trial before the Under-Sherjff a letter written by 
the defendant’s wife, in her husband’s name at his request, 
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offering to pay the duty by instalments and sent by him 
to the płaintif. The evidence was objected to as not signed 
hy the party ‘ chargeable thereby ' wihin the meaning of 9 Geo. 
TV, c. 14, S. 1.” Tindall, C. J., upheld the contention and 
observed as follows -_" The question turns entirely on the 
construction of the statute and it amounts in oher words to 
this: does the Statute-9 Geo. IV, c. 14, extend to a writing sign- 
ed by the pary chargeable thereby ?’ Looking at the words 
of the statute, it is confined in terms to a writing ‘ signed by 
the party chargeable thereby.’ * * * * * Some inconveniences 
have been pressed in the course of the argument upon our at- 
tention in cases where a total inability of parties to sign may 
exist ; but the nature of the signature which is necessary to 
comply with the requisites of the statute is such as to make it 
almost impossible to suppore a case in which a party could not 
make such a signature as would satisfy the statute. And after 
all, in construing a statute we must not look to cases of very 
rare and singular occurrence but to those of every day ex- 
perience, and whatever may be the consequence, we must inter- 
pret the statute according to the plain import of the language 
cmployed in it In Re Hall and others (8), Cave, J. ob- 
serves with regard to S. 19 of the Patents, Designs and Trade 
Marks Act of 1883 “ I am unable to see in what way our inter- 
pretation of the language of the section can work injustice, A 
very strong case of injustice arising from giving the language 
of an Act of Parliament its natural meaning must be made out 
before the Court will construe a section in a way contrary to 
the natural meaning of the language used; and it will be no 
injustice if the result of our decision be to deprive the person 
who infringes a patent of the right to set up a defence which 
does not go to the merits.” 

Earl Cairns gives the reason for a strict construction of 
{axing Acts in the following terms in Pryce v. Monmouthshire 
Canal and Railway Companies (9) : “My Lords, the cases 
which have decided that Taxing Acts are to be construed with 
strictness and that no payment is to be exacted from the sub- 
ject which is not clearly and unequivocally required by Act of 
Parliament to be made, probably meant little more than this, 
that inasmuch as there was not any a priori liability in a sub- 
ject to pay any particular tax, nor any antecedent relationship 
between the tax-payer and the taxing authority, no reasoning 


= =e 





8, (1888) 21 Q BD 137. 9. LR4 AC 197. 
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founded upon any supposed relationship of the tax-payer and 
the taxing authority could, be brought to bear upon the con- 
struction of the’ Act, and therefore the tax-payer had a right 
to stand upon a literal construction of the words used, what- 
cver may be the consequence.” It is contended by Mr. 
Doraiswami Ayyangar on behalf of the Corporation that for 
the privilege of trading within the city, the tax is payable. 
It is unnecessary to consider whether the amenities of the city 
are a sufhcient quid pro quo for the tax payable by the com- 
pany. In this connection it may be instructive to see how 
American Courts construe legislation of this kind. ‘In 
America, Revenue Laws are not regarded as penal laws in the 
sense that it requires them to be construed with strictness in 
favour of the defendant. They are regarded rather in their 
remedial character as intended to prevent fraud, suppress pub- 
lic wrong and promote public good and so construed as to most 
eftectually accomplish those objects.” Maxwell’s Interpreta- 
tion of Statutes, 6th Edn., page 509. Without subscribing 
to the doctrine embodied in the above passage, I think a reason- 
able construction should always be adopted without straining 
the language either in favour of one party or the other. 


An argument has been advanced by Mr. Aingar that the 
Kegistrar of Joint Stock Companies would refuse to register 
the memorandum of a Company in which the capital is ex- 
pressed in terms not of British Indian Currency but of some 
other currency on the ground that there is no machinery by 
which he could convert the foreign currency into Indian Cur- 
rency and that the forms appended to the Act contain words 
and expressions which are applicable only to the Indian Cur- 
rency. Whether the Registrar would refuse to register a 
Company whose share capital is expressed in a foreign currency 
or not is a question which need not be considered here. 


In the year 1884, there could not have been many compa- 
nies registered under the Indian Companies Act trading within 
the city of Madras and the Legislature could not be said to 
have overlooked the fact that there were a number of English 
and American Companies trading within the city of Madras, 
and that it intended that the scope of the enact- 
ment in 1884 should be limited to the Indian Companies only. 
Considering the long time that has elapsed since the Act of 
1884 was passed, and considering the fact that no attempt was 
ever made so far as it was brought to our notice, to dispute 
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the liability of the Company to pay Companies’ tax, is ıt reason- 
able to suppose that the intention of the Legislature was not 
to tax all incorporated Companies The inconvenience that 
inay be felt in one or two cases in converting foreign currency 
into Indian currency for the purpose of assessment need not 
stand in the way of a reasonable construction of the Statute. 
There may be companies incorporated according to the law of 
Brazil or Japan or any other country, but 1f it is an incorporated 
Company, it is liable to pay the tax if it comes within one of 
the classes mentioned in R.7. [It is always open to the Com- 
pany to show that the estimate of the Commissioner is wrong, 
and there is an appeal provided to the Standing Committee 
against the decision of the Commissioner. I think the Legis- 
lature used the expression “ incorporated Company” in 
S. 110 of the Act advisedly while it used the word “ company” 
in the corresponding provision of the District Municipalities 
Act, 1920. In the City of Madras Municipal Act, 1884, and 
in the Madras City Municipal Act, 1904, the expression used 1s 
“Join Stock Companies and other Companies.” In the Dis- 
trict Municipalities Acts of 1884, of 1897, and of 1920 the 
Legislature used the word “ Company” in the Act and gave 
a definition to it. To uphold the contention of Messrs. Best 
& Co., would be to impute to the Legislature an intention to 
tax companies incorporated in England if they carry on busi- 
ness within the limits of any Municipality in the mufaggil and 
uot to tax them if they carry on business in the city. Surely 
such an intention cannot be imputed to the Legislature when 
it is remembered that more British and Foreign Companies 
carry on business in the city than in any Municipality in the 
mufassil. 

After an anxious consideration of the question | am of 
opinion that an Incorporated Company in order to be liable to 
taxation under S. 110 and R. 7 of the Madras City Municipal 
Act need not have its capital expressed in terms of the Indian 
Currency and that all Incorporated Companies are liable to 
assessment under S. 110 and R. 7. In the view | hold, it is 
unnecessary to express an opinion as regards points 2 and 3. 

The Court.__As we have come to different conclusions and 
the matter falls within R. 2, cl. (3) (a) of the Appellate Side 
Rules, we refer the first of the questions referred to us to a 
Full Bench for decision. 

Nugent Grant and R. N. Aingar instructed by Messrs. 
King and Pariridge. 
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P. Duraiswami Ayyangar for the respondent. 
The Court expressed the following 
OPINION :— The Chief Justice :_The question for deci- 
sion is whether an English company with sterling capital is 
liable to assessment under the heading “ Tax on Companies” 
under the Madras City Municipal Act, IV of 1919. This 
depends on the proper interpretation of S. 110 and of R. 7 
of Sch. IV which must be read together. That section runs 
Every incorporated company transacting business within the 
City for profit .shall pay by way of licence fee 
a half-yearly tax on its paid-up capital on the 
scale shown in the taxation rules in Sch. IV but in no case ex- 
ceeding rupees one thousand, if and as soon as it has transacted 
business inthe city for the period prescribed in S. 113.” 
Turning to R. 7 of Sch. IV it runs “Companies shall be 
assessed by the Commissioner on the following scale :_— 
Paid-up capital lakhs of rupees. Halt-yearly tax. 
A. More than twenty Rs. 1,000. 
B. More than ten, less than twenty Rs. 500. 
etcetera.’ his has been slightly amended by the Madras Act 
VII of 1922, which substituted “ twenty and more than twenty’ 
and “ten and more than ten” for the words under (A) and 
(B), the object being to bring in to tax companies whose capital 
was exactly twenty or ten lakhs which might have been ex- 
cluded*by the use of the words “ more than ” and “ less than. ” 
The principle of construction to be applied to taxing 
statutes is that, if the words of the statute are capable of 
two otherwise equally opposite constructions, the construction 
to be adopted is that in favour of the taxpayer but, to ascer- 
tain whether the two possible constructions are equally opposite, 
the ordinary rules of construction of statutes are to be applied. 
As pointed out by Rowlatt, J. in Cape Brandy Syndicate v. 
Inland Revenue Commissioners (1), the maxim that clear 
words are necessary in order to tax the subject does not mean, 
as often contended, “that words are to be unduly restricted 
against the taxing auhority. It simply means that in a taxing 
Act one has to look merely at what is clearly said. There is 
no room for any intendment. ‘There is no equity about a tax. 
There is no presumption as to a tax, Nothing is to be read in, 
nothing is to be implied. One can only look fairly at the langu- 
age used.” That was enunciating no new principle, and J 
think the matter was clearly stated by Lord Russel, C. J., in 
(mga) I KB © 
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Attorney-General v. Carlton Bank (10) when he said, “I 
see no reason why special canons o$ construction should be ap- 
plied to any Act of Parliament, and I know of no authority for 
saying that a JI axing Act is to be construed differently from 
any other Act. The duty of the Court is, in my opinion, in all 
cases the same, whether the Act to be construed relates to taxa- 
tion or to any other subject, namely to give effect to the intention 
of the legislature as that intention is to be gathered from the 
language employed, having regard to the context in connection 
with which itis employed. The Court must no doubt ascertain 
the subject matter to which the particular tax 1s by the sta- 
tute intended to be applied, but when once that is ascertained, 
it is not open to the Court to narrow or whittle down the opera- 
tion of the Act by seeming considerations of hardship or of 
business convenience or the like. Courts have to give effect to 
what the legislature has said.” Now, in this case, we have to sec 
what was the intention of the legislature to be deduced from the 
words used and the surrounding circumstances. The Act 
purports to impose a tax on every incorporated company (which 
words it is admitted includes English companies) carrying on 
business within the city, and in terms imposed on its paid-up 
capital a tax on the scale shown in the rules in the schedule. So 
tar the language clearly indicates an intention to tax all incor- 
porated companies. Turning to the rule in the schedule, we 
find that the company has to pay license fee at a varying rate 
In rupees according as its capital is more or less in lakhs of 
rupees, or, in cases where the capital is an exact amount reckon- 
ed in lakhs, then, by the amended Act, on that amount. [t is 
contended that that limits the application of the tax 
ta companies whose capital is in shares of a rupee denomination. 
| do not think that that is the plain meaning of the words of 
the statute, or the proper interpretation to be put upon 
those words, even though they are capable of bearing that con- 
struction. I think it is merely stating the scale in the terms of 
the currency of this country and | see no difficulty at all in ans- 
wering the question, how many lakhs of rupees is the capital of 
an English company with a capital, say, of a million pounds 
sterling ? Given the rate of exchange, it merely provides a 
simple sum in arithmetic. I entirely fail to see how, in stating 
the scale by reference to the capital in the currency of the tax- 
ing country, it can be properly construed to exclude all com- 
panies whose nominal capital is usually expressed in the currency 


1. (1899) IIQ B 158 at 164. 
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oÍ some other country. Iam not sure that there would be any- 
thing illegal or impossible in an Indian Company registering 
itself under the Act with its capital in pounds or francs, and if 
it could do so, it would, under the construction contended for, 
escape the tax. If it had been intended by the legislature to 
tax only Indian Companies with a rupee denomination of capi- 
tal, the natural place for such limitation would have been in the 
section itself and the words would have been “ Every Incorpo- 
rated Company with a capital in rupees, etc.,” or at the very 
least, if such exclusion was intended, one would expect to find 
it when it is not in the section, then in the schedule by a definite 
-xplanation or proviso that Companies with capital denominat- 
ed in foreign currency should not be liable to the tax. Nor is 
it, in my view, an irrelevant consideration that the construction 
contended for would involve the intention of the legislature 
having been to give a preference in trade to foreign over local 
companies : if ıt has done so by clear words, that consideration 
might be irrelevant but in my view, so far from being clear 
in that direction, the words used are capable of, and indeed pro- 
perly bear, the opposite construction. 


The answer to the question referred to us must be in the 
affirmative and the company is liable tobe assessed to 
the tax. 


Coutts Trotter, JI do not think anybody could have any 
doubt as to what was the intention of the sec- 
tion and the rule which we are asked to construe. To my mind, 
to hold that the legislative body which passed this Act could 
have intended to discriminate against indigenous companies in 
favour of foreign companies, because that would be the inevita- 
ble result of the construction contended for, is one that is inca- 
pable of, argument. Mr. Grant has, I think, very wisely put 
his case upgn the ground that the draftsman of the Act, owing 
to his carelessness, had in fact defeated the intention of the 
framers of the Act. How great that carelessness was it is al- 
most impossible to imagine. There’was ina case in 
Corporation of Calcutta v. Standard Marine Insurance Com- 
pany (3), which was under the Calcutta Municipality Act of 
1888 in which exactly the same point was argued, though not 
decided, as has been raised before us. That was in 1895, 
and in 1899 a new Act was passed for the Calcutta Municipality 





3. I L R aa Cal. 581. 


F. B. 


WA 


Best & Co 
Y 


Cor poration 

of Madras. 

Sir Walter 

<chwabe, 
C. J. 


Coutts 
Trotter, J. 


F. B. 


Ay) 


Best & Co. 


v. 
Corporation 
of Madras. 
Coutls 
Trotter, J 


i 
238 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVI. 


and in that Act ex Majori Cautela words were inserted to pre- 
vent the opporunity for an argument, such as we have heard 
today. That the draftsman of the Madras Act should not 
have taken the trouble to cast a glance over the Acts of other 
big Municipalities before he set his hand to his task is to my 
mind almost incredible ; but so it appears to be and we are 
therefore left with a problem which ought never to have arisen 
had the Act been drafted with reasonable care. I'do not ac- 
cede to Mr. Grant's argument because I think that the ut- 
most that you find is the absence, so to speak, of a table for the 
commutation of foreign coinage into the coinage of the country, 
and it seems to me that that failure is not enough to defeat 
the plan intention of the governing S. Ilo, 
because ıt appears to me that the Act might 
well contemplate that any taxıng authority in any country can 
always by a not very difficult feat turn the coinage of one coun- 
try into the terms of the coinage of the country where the 
Act is passed and where the tax is received. It appears to me 
therefore that, just as I should be prepared to hold in England 
that where an Act expresses the capital in pounds a French com- 
pany with capital in francs could be assessed, so here in India, 
where the rupee is the standard basis, the taxing authorities are 
not prevented, in the absence of an express provision to the con- 
trary, from performing the feat of converting the coinage into 
different terms. 1 may add that, having regard to the"rates 
oí exchange as they have been in later years, it is almost incon- 
ceivable to imagine an Act fixing anything in the nature of a 
table except by reference to some date on which the rate of ex- 
change is to be fixed. It appears to me that it is suite clear 
that the Act supplies that omission by giving a definite date, the 
date at which the tax falls due. For the purpose of R. 7 of 
Schedule IV I take it that the rate of exchange at the date when 
the tax falls due must be taken into consideration. | may add 
that I entirely sympathise with the grievance of the company 
with regard to the method of imposing the tax, for a more un- 
just method of taxing than to tax a company upon the whole of 
its subscribed capital in every place where it carries on trade 
is, to my mind, difficult to imagine. [It is really a very great 
hardship but one that can only be set right by the legislature. 
I may add that, though there is a mitigation of the hardship in 
part by the maxima fixed by R. (7) nevertheless those maxima 
do not apply to a very large class of cases as Mr. Grant has 
pointed out. 
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| agree with the answer proposed by my Lord. 

Ramesam, J.—] agree with the judgments just pronounced 
and that the answer to the question referred to us must be in 
the affirmative. ji 

C. A.S. Question answered in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chie} 
Justice AND Mr. JUSTICE RAMESAM. 


Anantalal Daman Petitioner* (1st Respondent 
in O. S. Appeal No. 53 of 1922 on 
the file of the High Court.) 

v. 
surjimull Murlidhar Chandick and 
another Respondents (A ppellant 
and 2nd respondent in do.). 


Civil Procedure Colle, Ss. 109 (c) and 110—Leave to appeal to His Majesty 
in Counctl—“ Substantial question of law”—Acknowledgment of debt, 

Where following other cases previously decided, the High Court held that 
an asknowledgment of a debt was not given to supply evidence of such debt 
within the meaning of Art. 1 of Sch. I of the Stamp Act, it cannot be said 


that the case is of public or great private importance or such an important pre-- 


cedent as to justify the grant of leave to appeal to His Majesty in Council under 
S 109 (c) of the Civil Procedure Code. 
Raja Rajeswara Setupatht v. Thiruneelakantam Servat, 44 M L J 217 foll. 

Petition praying that in the circumstances stated there in 
the High Court will be pleased to grant leave to the Petitioner 
to appeal to His Majesty in Council, against the judgment and 
order of the High Court dated 23rd April 1923 in O. S. Ap- 
peal No. 53 of 1922 preferred against the judgment of the 
lTonourable Mr. Justice Phillips dated 28th February 1922 
and passed in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in C. S. No. 824 of 1920. 

V VP Srinivasa Iyengar instructed by Messrs Grant and 
Greatorex for petitioner. 

K.V Sesha lyengar and R. Purushothama Iyengar for 
respondents. 

The Court delivered the following 

JUDGMENTS : The Chief Justice This is an application 
for leave to appeal to the Privy Council in a case which ts un- 
cer Rs. 10,000. The question, therefore is whether, under S. 
109 (c) of the Code of Civil Procedure, we can certify it to be 
a fit case for appeal to His Majesty in Council. 
- * CMP No. 3470 of 192307 sth November, 1923. 
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To quote my own words in Raja Rajeswara Sethupathi v. 
Thiruneelakantam Servai (1)  “ What is contemplated is a 
class of cases in which there may be involved questions of pub- 
lic tmportance, or which may be important precedents govern- 
Ing numerous other cases, or in which, while the right in dispute 
is not exactly measurable in money, it 1s of great public or pri- 
vate importance.” The point in dispute in this case is whe- 
ther a certain acknowledgment which was given of a debt was 
given in order to supply evidence of such debt within the mean- 
ing of Article | of Schedule 1 of the Stamp Act, because, if so, 
not having been properly stamped, it would not. be admissible 
in evidence at all. We held, following other cases, that the 
question for determination was whether the dominant in- 
tention of giving that acknowledgment was to supply evidence 
of the debt or something else ; and we hold that, under the cir- 
cumstances of this particular case, 1t was not the dominant in- 
tcntion and, therefore, the acknowledgment was admissible. 
This may be right or may be wrong in law, or it may be the 
right or wrong view of the facts of the case. But I cannot 
think that it is a case of public importance or of great private 
importance ; nor do I think that it is an important precedent 
which would govern numerous other cases. The point has 
been decided before, and most of the cases on the subject are on 
the same lines as this judgment. I do not think that this is 
2 case within the meaning of the section. If it is desired to liti- 
pate this point before the Privy Council, we still have to wait 
until a case of sufficient magnitude and importance to make it 
appealable has arisen. 

This application must be dismissed with costs. 

Ramesam, J. : | agree. 


A. V. V Application dismissed. 


C ee ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 


Arunachala Goundan A ppellant® (Petitioner- 
defendant). 
Swaminatha Atyar Respondent (Respotdent 


Plaintif s L. R.) 

Civil Procedure Code, S. 47—Execution of decree—A pplication by decree- 
holders legal representative—Defences open on—Estoppel personal to legal re- 
rresentative if open—Agreement prior to decree—Plea of, if open. 

— A A AO No. 1 of 1923. 22nd August, 1923. 
Ii. (1923) 44 M L J 217, 
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The judgment-debtor can raise in bar of an application for execution pre- 
sented by the legal representative of the decree-holder any defence such as that 
of estoppel which is personal to the legal representative. 

In execution proceedings started by the legal representative of the decree- 
holder, held that the Court below erred in refusing to allow the judgment- 
debtor to set up any agreement prior to decree and in directing him to seek his 
remedy in a separate suit. 


- Appeal against the order of the District Court of Coimba- 
tore in Civil Appeal No. 232 of 1922 preferred against the 
order of the Court of the District Munsif of Dharapuram in 
C. M. P. No. 99 of 19p2 (E. P. R. No. 688 of 1921)__Origi- 
nal Suit No. 697 of 1917 on the file of the Court of the District 
Munsif of Udumalpet. 

T. S. Ramaswami Aiyar and F Sundaram Aiyar for 
appellant. 

K. P. Mahadeva Atyar for respondent. 

The Court delivered the following 

JUDGMENT :— The finding of the Lower Appellate Court 
that Swaminatha lyer is the legal representative of his mother 
Seethalakshmi the deceased decree-holder, is not and cannot 
now be challenged. 

The District Judge’s refusal to allow the appellant to set 
up in these execution proceedings any agreement prior to decree 
and his direction to the appellant to seek his remedy in a sepa- 
rate suit cannot however be supported. S. 47 of the Code of 
Civil Procedure is wide enough to permit any valid objection to 
be taken by a judgment debtor to the execution of a decree by 
a decree-holder or the decree holder's legal representative. 

It was held in Chidambaram Chettiar v. Krisha 
} athiar (1) bya Full Bench of this Court that even an agree- 
ment made prior to the decree as to the manner in which the 
decree should be executed after it was passed could be pleaded 
as a bar to the enforcement of the decree as it stood. Here 
the judgment debtor can raise in bar of Swaminatha 
lyer’s application to execute the decree obtained by his mother 
any defence such as that of estoppel which is personal to Swami- 
natha [yer because the latter now combines-in his own person 
not only those rights to which he has succeeded in consequence 
of his mother’s death but also those obligations to which he has 
1endered himself liable in consequence of his separate 
agreement with the judgment debtor. 

The appeal is allowed on this point and the District Mun- 
sif is directed to hear and determine the execution petition after 
~ A AAONo.10f 1933. 2and August, 1923. 

rı. (1916) ILR 40 M 233 32 ML J 13 (F B}. 


R—31 


Arunachala 
Goundan 


v 
Swaminatha 
Iyer, 


Arunachala 
Goundan 


D. 
Swaminatha 
Iyer. 


Kumara- 
swami 
Nadar 


v 
Ven katasami 
Koundan 


4 
242 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVI. 


allowing the judgment debtor to put forward a valid defence 
that he may see fit to raise in the exécution proceedings. The 
Civil Miscellaneous Second Appeal is allowed with costs in 
this Court. ° 

A. S. V. Second Appeal allowed. 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice KRISHNAN AND MR. JUSTICE 
ODGERS. 


V. N. P. Kumaraswami Nadar Appellant* (15th Res- 
pondent). 
v. 
Venkatasami Koundan ant another Respondents yA ppel- 
lants ). 


Provincial Insolvency Act of 1920, S. 68—A pplication by creditor to Dis- 
trict Court under—Parties—Official Receiver—Non-joinder of—E ffect—Evidente 
taken by Official Receiver—Use of, at hearing of application—Permisstbility— 
Evidence additional—Admission of—Power of District Court. 

A creditor whose claim had been disallowed in part by the Official Receiver 
applied to the District Juslge under S. 68 of the Insolvency Act against the 
order of the Official Receiver. All the other creditors of the insolvent were 
made parties to that application, and opposed the same; but the Official 
Receiver was not made a party. The District Judge allowed the entire claim 
of the applicant. On an appeal preferred by one of the opposing creditors 
against the order of the District Judge, held, (1) that his order was not vitiated 
by the fact that the Official Receiver was not made a formal party respondent 
to the application before him; angų (2) that he was entitled to act on the 


_ evidence given before the Official Receiver. 


There is no provision in the Act obliging the District Judge in such a case 
to take fresh evidence, though it is open to him to do so if he thinks fit. 

The fact that a creditor gives up his security and agrees to treat himself 
as an unsecured creditor for the amount due to him is not conclusive on the 
question that the money was not due as a personal debt. 


Appeal against the order of the District Court of Madura 
in C. M. P. No. 281 of 1920 in claim No. 22 of 1918 (on the 
file of the Official Receiver) in I. P. No. 12 of 1914 on the file 
of the District Court, Madura. 

K. S. Champakeswara Iyengar for appellant. 

K. V Venkatasubramania lyer for respondent. 

The Court delivered the following 

JUDGMENT :__This appeal arises from an application 
made by the 7th creditor in the Insolvency proceedings of one 
Thirumula Goundan. The seventh creditor claimed to prove 
for Rs. 7,000. The Official Receiver allowed the claim in part 


“Appeal Against Order No, 406 of 1921. t1th October, 1923, 
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but disallowed it in respect of the amount claimed under the Kumara- 


promissory note Ex. B. Fhe creditor then applied to the Dis- a 
trict Judge under S. 68 of the Insolvency Act against the order AA a A, 


ot the Ofhcial Receiver and prayed that the whole of his claim Koundan, 
may be allowed. The learned District Judge, after consider- 
ing the circumstances of the case and the evidence, has granted 
him his prayer ; and the present appeal ts by the 15th respon- 
dent, one of the other creditors. | 

Two points have been taken before us as vitiating the 
order of the District Judge altogether. The first is that 
the order was passed without making the Official Receiver a 
formal party to the application before the District Judge. 
The creditors apparently were all made parties and notice had 
been given to all the creditors including the 15th respondent, 
the appellant now before us. He appeared before the District 
Judge and opposed the claim of the 7th creditor. Apparently 
the Official Receiver was not made a formal party respondent 
to the application before the District Judge, but we do not 
think that that can be treated as in any way materially affecting 
the order of the District Judge. It was open to any of the credi- 
tors either to appeal themselves as the 15th creditor did to 
oppose the proof tendered by the 7th creditor before the Dıs- 
trict Court or to have moved the Official Receiver to represent 
the whole party of creditors before that Court 
and ‘to state their objections to the proof ten- 
dered. The Official Receiver is after all an 
oficer of the Court and there is no provision in the Insolvency 
Act, so far as we can see, which makes it obligatory on the 
District Court to have the Official Receiver made a formal 
party to these proceedings. If the Official Receiver wanted 
to be heard, there would have been no difhculty whatsoever 
in the matter as we have no doubt that the District Judge 
would have heard him. The Official Receiver has been made 
a party to this appeal before us, but he has not come here, and 
*complained that he has been prejudiced in any way by his not 
being heard on this matter in the lower Court. Reliance has 
been placed on Mangalur Sivaramayya v. Singumahant 
Bhujanga Rao (1) by the appellant’s vakil in favour of his 
contention but there we notice that the Official Receiver was 
directed to execute a document in favour of the creditor who 
required that the whole of the assets of the insolvent should 
be transferred to him in accordance with an agreement which he 
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entered into with the insolvent before the insolvency. Whe- 
ther in such a case as that the Ofheial Receiver should be for- 
mally made a party and his objections heard or not we need 
not consider here, for, in the present case we see no reason why 
the Offcial Receiver should have been made a formal party as, 
in the circumstances of this case, it was, as 
already stated, open to him to have come up and 
stated any objections that he might have had to the proof ten- 
dered. We may state that he knew of the proceedings that 
were going on in the Insolvency Court itself. In these cir- 
cumstances the first objection is not a valid one and is over- 
riled. 

The next objection is that the District Judge acted upon 
some statements made by the parties before the Official Recei- 
ver. Here again the District Judge was considering the pro- 
piiety of the action of the Official Receiver which he had taken, 
as the evidence that was laid before him and the question which 
the District Judge had to decide was whether, on that evidence, 
the order of the Official Receiver was a right one and should 
be supported.. The case cited by the appellant’s vakil, Chinna 
Meera Rowthan v. Kumarachakravathy Iyengar (2) had refer- 
ence to an application under S. 36 of the old Insolvency Act 
and related to the annulment of a document which the Official 
Receiver had applied to the Court to annul. The Official Re- 
ceiver was himself the applicant and it was held that any state- 
ment taken by him could not be treated as evidence because the 
matter itself was being tried before the District Court as a mat- 
ter between the alienee on the one side and the Official Re- 
ceiver onthe other. Such ts not the position here at all. Here 
the District Judge is mercly considering the correctness of the 
order of the Official Receiver, and in such a case as this we do 
not see any objection to the District Judge acting on the evidence 
given before the Ofhcial Receiver. Nor is there any provision 
in the act itself for necessitating the District 
Court to take fresh evidence in such matters. We do not say 
that it would ndt have been open to the District Court 
to take such evidence, if it thought desirable to do so, but there 
is no provision laying down any obligations on the District 
Court to do so. In these circumstances, the two objections 
that have been raised to the order of the lower Court fail. 

On the merits the only argument addressed to us is that, 
as in a previous annulment proceeding this creditor had given up 


a (1916) 36 I C 906, 
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-his interest ın the land so far as his mortgage was concerned 
and agreed to treat himself as an unsecured creditor for the 
amount of consideration which, he should prove like any other 
creditor his claim must be looked upon with suspicion. What 
the exact reason for his doing so was we do not know ; but the 
tact that he did so cannot be taken as conclusive on the question 
that the money was not due as a personal debt. 


No other ground has been alleged against the order of the 
District Judge. We therefore confirm that order and dismiss 
this appeal with costs of the 7th creditor to be paid by the ap- 
pellant, the 15th creditor. 

A.S. V. Appeal dismissed. 


IN THE HIGH Court oF JUDICATURE AT MADRAs. 
PRESENT : MR. Justice PHILLIPS AND MR. JUSTICE 
VENKATASUBBA RAO. 
Pir Pacha Saheb and another Appellatts* (Plaintiffs. ) 


v. 
Mohammad Ruhimuddin Sahib and others . Respondents 
(Defetdants. ) 


Religious Endowment—Public Endowment—Evidence of—Inam Statement— 
Inam register—Relative values of—Devadayam—Description of Inam as—Effect 
of—Civil Procedure Code, S. 92—Scheme-sutt for, and for removal of trustees— 
Decree in plaintifs favour owing to default of prosecution of defence—Setting 
aside ef—Jurisdiction—Scheme—Framing of—Decree for, when granted. 

An Inam Statement is only a statement made by a party to the enquiry 
before the Inam Commissioner and is merely an assertion of his alleged ttle 
before a tribunal which has to decide it The Inam register on the other hand, 
embodies the result of the finding of the Inam Commissioner based partly on the 
statements put in by the parties and partly on other evidence. The recitals 
in the inam register are therefore of greater evidentiary value than the entries 
in the Jnam Statement. 

Where or not the word ‘Devadayum’ implies a public endowment, there is 
no doubt that the use of the word ‘Devadayam’ is a very strong piece of evidence 
that the inam in connection with which the word is used is a public endowment. 

Held, on the evidence, that the institution in question was a mosque. 

Where, in a suit for fiaming a scheme for a mosque and for the removal 
of the defendants from their trusteeship, it appeared that the defendants had 
not applied the inam granted for the mosque in the proper manner and that 
they had denied the ttle of the mosque to the inam, Aeld that the defendants ought 
not to be allowed to continue to manage in the same way as before and, that 
it was necessary to frame a scheme for the management of the trust. 

Quaere whether when in such a suit a decree is given in favour of the 
plaintiffs owing to the failure of the defendants to prosecute their defence, the 
Ccurt has jurisdiction to revise its original order. 
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Appeal against the decree of the Court of the Additional. 
Subordinate Judge of Ellore, in O. S. No. 41 of 1919 (O. S. 
No. 45 of 1918, Subordinate Judge’s Court, Ellore). 

V Suryanarayana for appellants. 

T. S. Ragunatha Rao and T S. Srintvasa Rao tor respon- 
dents. 

The Court delivered the tollowing 


JUDGMENT :—The plaintiffs appeal against the decree dis- 
missing their suit for framing a scheme for a Mosque in Pala- 
cole and for the removal of the defendants from their trustee- 
ship. At first a decree was given in favour of the plaintiffs 
owing to the failure of the defendants to prosecute their 
defence, but subsequently this order was set aside as being an 
ex parte decree and now the Subordinate Judge has dismissed 
the plaintiff's suit. 


An objection has been taken by the appellants that the 
Subordinate Judge had no jurisdiction to revise his original 
order and that on that ground the appeal should be allowed. 
We have, however, heard the appeal on its merits and as we 
are in favour of the appellant's contention on the merits, it ts 
unnecessary to decide the other point. 


The earliest evidence in regard to the Mosque is the pro- 
ceedings before the Inam Commissioner. We have the inam 
statement put in by defendants’ ancestor, Ex. VI, and the inam 
register, Ex. A. The learned Subordinate Judge appears to 
have considered that the statement was, if anything, of more 
importance than the register and, therefore, has not considered 
that the recitals in the register are as important as they really 
are because he says that they must be explained by the entries in 
the inam statement. It has, however ,to be remembered that an 
{nam statement is only a statement made by a party to the en- 
quiry and is merely an assertion of his alleged title before a tri- 
bunal which has to decide it. The inam register embodies the 
result of the finding of the Inam Commissioner based partly on 
the statements put in by the parties and partly on other evidence 
and, as appears from Ex. A in this case, the other evidence con- 
sisted of documents going back to 1812. ‘There ts practically 
no other document of title in this case and we must look to 
this inam register to see what the facts are. Itis contended for 
the defendants that there is no mosque at all in Palacole but 
only a Peerla panja and that this Peerla panja has been loosely 
called Peerla Muzid and that is the reason why we find the word 
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Mosque used with reference to the plaint institution. This 
theory has been accepted by the learned Subordinate Judge and 
he has held that there is no Mosque but only this Peerla panja 
which apparently he considers to be a private institution. If 
we look at Ex. A, we find, in the first place, that the inam is 
described as “ Devadayam’”’ and there is the authority of 
this Court in Muhammad Jafar v. Muhammad Ibrahim (1) 
that the word Devadayam implies a public endowment ; and 
whether this is correct or not, there is no doubt that the use 
of the word Devadayam is a very strong piece of evidence in fa- 
vour of holding that the suit endowment is a public endowment. 
There is nothing to contradict this evidence. The defendants 
have not even produced the inam title-deed and in 1859 they 
alleged that their sannad has been lost ina cyclone. We start 
then with the assumption that it is an inam granted for a public 
charity. The purpose is given as “ for the support of the 
Mosque.” ‘There is no question here of the meaning of the 
word (Maseethu) which appears to be a Telugu form of the 
Hindustani Masjid, for the inam register is in English and it 
may fairly be taken that when the word “ Mosque ” is written 
the word Mosque is intended and not the word ‘‘ panja ” as is 
suggested for the defendants. Even in the defendants’ inam 
statement there is no mention of panja, but in the first column he 
uses the word (Maseethu) ; he does not even use the words 
which we find in later documents Peerla Masidu, although he 
says that the purpose for the grant was for holding “ Peerla 
UIsavam and other things.” ‘This statement possibly explains 
the introduction of the subsequent word  (Peerla Maseethu) 
which seems from the evidence to be contradiction tn terms for 
itis admitted that the Peerla are never kept ina Masjid. Then 
we have also a report of the Tahsildar, Ex. XIII, and this is a 
report in reference to a claim by the defendant to a portion of 
the site surrounding the plaint institution. It is a report of a 
Muhammadan Tahsildar and he also used the word “Mosque” 
to describe the owner of the site. He does mention the words 
“ Peerla Mollalu ” in his report, but that is clearly a quotation 
from the house-tax register. In view of this evidence and the 
fact that there is no documentary evidence at all to show that 
the institution was a panja, we think that it must be deemed 
to be a mosque as is distinctly recited in the inam register. The 
subsequent confusion in the language, chiefly used by Hindus, 
when it was called (peerla Maseethu) may be due to 
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the fact that not only was there a Mosque but also that a 
Peerla Utsavam was performed in *the same compound and 
when as is alleged by the plaintiffs the Mosque became demolish- 
cd the idea of the Peerla remained more strongly in the minds 
of the neighbours. Otherwise, it is difficult to account for this 
curious term. The oral evidence cannot be said to be very 
satisfactory on either side, but there is one point which is in fa- 
vour of the plaintiffs and that is that they have examined several 
Muhammadan witnesses living at Palacole who support their 
case that there used to be a Mosque in the suit compound, that 
it has been now demolished and that there 1s only a panja or 
Muzavarkhana existing. There are three Muhammadans 
examined on the defendants’ side but none of them resides in 
Palacole and it is not very easy to believe their statements when 


they say that they know all the details about the Palacole 
village in which they do not seem to have spent very much 
time. The other witnesses are Hindus mostly of the Telegu 
caste, and it is suggested for the plaintiffs that they are all con- 
nected with a certain gentleman of their caste named Anna- 
malaiswami who certainly took a considerable interest in the 
hearing of this-case. Whether that is or is not the reason 
for their giving evidence it is clear from a perusal of their 
deposition that not very much weight can be attached to their 
evidence that a mosque never existed in Palacole. Relying on 
the oral evidence for the plaintiffs in support of their case and 


the inam register. we come to the conclusion that the original 
endowment was undoubtedly made for the Mosque. That 
being so, the defendants have no beneficial interest in the inam 
unless they can prove the same and that they have entirelv 
failed to do. The only document they have produced is a 
partition deed under which they divided their other property 
and agreed that out of the proceeds of the suit inam Rs. ṣo 
should be set aside for the Peerla Utsavam and that the balance 
of the income should be divided annually amongst themselves. 
This ts no doubt a claim to a beneficial interest, but it is not 
supported by any title-deed or any other evidence of any weight. 


As the detendants have not applied the inam in the pro- 
per manner and have denied the title of the Mosque to the 
inam, it is impossible to allow them to continue to manage in 
the same way as before and it will be necessary to frame a 
scheme for the management of the trust. Although the en- 
dowment is undoubtedly made to the Mosque, the claim put 
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forward by the defendants’ ancestor in 1859 and subsequent 
events show that it is quite possible that the institution also 
included the Peerla panja, which admittedly has been in exist- 
ence for a considerable time past and is alleged by the defen- 
dants to have been in existence even prior to the inam enquiry. 
Therefore, in framing the scheme it will be necessary to pro- 


vide also for the upkeep of this panja out of the income of the 
inam. 


As regards the item of 25 cents of site near the Mosque, 
it was held after an enquiry in 1905 that this piece of land 
belonged to the defendants and not to the Mosque. There 
is really no evidence for the plaintiffs to show that this deci- 
sion 1s wrong, and as the defendants have been in possession 
of it for over twelve years before suit, we are not prepared to 
disturb that possession now. 


As regards the scheme the parties will be asked to sub- 
mit a scheme and one of the conditions will be that there shall 
be three trustees one of whom shall be a member of the defen- 
dants’ family and the other two appointed by the Subordinate 
Judge’s Court. The case will be adjourned for a week in 
order to have the scheme submitted for orders. 


And this appeal again coming on for hearing this day 
after submission of a scheme, the Court delivered the following 


Sudgment : A scheme has now been submitted which, 
with slight modifications, we have accepted. In allowance of 
the appeal there will therefore be a decree in favour of 
plaintiffs for the recovery of possession of the suit lands, except 
the 25 cents referred to, for the removal of defendants from 
trusteeship and for framing of a scheme as already approved. 

Plaintiffs will get their costs in both Courts out of the 
estate, and defendants will bear their own costs. 


A. S. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 
K. C. Manavikraman alias Anujan 
Raja Averghal Appellant* (Petitioner- 
and plaintif ). 
v. 
N. C. Ananthanarayana Ayyan and 
others Respondents (Respondents 
Nos. 1, 5, 6, 7 and §3-Defendants 
Nos. 1, 5, 6, 7 and L. R. of 
4th defendant, deceased ). 


Civil Procedure Code. Ss. 37 to 39-——Tertttorial jurisdtction—Transfer of, 
between passing of decree and executing of it—Jurisdiction of Court passing 
decree to order delivery of property in execution—Transfer of jurisdiction be- 
tween filing of execution application and order for delivery of property in 
execution—Validity of order—Submission to jurisdiction by judgment-debtor— 
C. P. Code, S. 21—Execution Praceedings—A pplicabiltty to. 

A decree for redemption of a kanom demise was passed by CourtO, and 
an execution petition was filed in that Court for having a re-valuation made of 
the improvements and for delivery of the property. Thereafter the place where 
the mortgaged property was situated was transferred from the jurisdiction of 
Court O to that of Court P. Court O nevertheless disposed of the execution 
petition, and, in the course of so doing, it ordered] that there should be a re- 
valuation of the improvements and that a warrant for delivery of the property 
should be issued. The defendants submitted to the jurisdiction of Court O. so far 
as it issued directions for revaluing the improvements, and did not objeet to the 
jurisdiction of that Court to dispose of the execution petition 
either in hbis  counter-petition oor even at the stage when de- 
livery was ordered. On appeal to the lower appellate Court, 
an objection was taken for the first time to the jurisdiction of Court O to pass 
an order for delivery of the property, and was allowed by that Court. 

Held, that the objection was one of form only and not of substance, and 
that, in the circumstances of the case, the Court below ought not to have allowed 
the objection to be taken for the first time before it. 

The Court which passes a decree must in all cases send it for execution 
to the Court which has territorial jurisdiction over the subject-matter of the 
sult if between the passing of the decree and the executing of it the jurisdiction 
has passed to another Court. 

Semble : The principle of S. 21, C. P. C. is applicable to execution proceed- 
IDB. 

Appeal against the appellate order of the District Court 
of South Malabar dated the 21st November, 1921 in A. S. 
No. 480 of 1921 preferred against the order of the Court of 
the Subordinate Judge of Ottapalam, dated the 11th April, 


1921 in E. P. No. 136 of 1920 in O. S. No. 6 of 1919. 
“A, A, A. O, No, 32 of 1922. 48th August, 1923. 
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K. P. M. Menon for appellant. 

C. V. Attanthakrishna Atyar (The Government Pleader) 
and P. S. Narayanaswami Atyar for respondents. 

The Court delivered the following 

JUDGMENT :__In O. S. No. 6 of 1919 a decree for redemp- 
tion of a kanom demise was passed by the Subordinate Judge 
oi Ottapalam on March 5, 1920. An execution petition was 
fled on August 6, 1920 for having a re-valuation made of the 
improvements and for delivery of the property. On the Ist 
October, 1920 the place where the mortgaged property was 
situated was transferred from the jurisdiction of the Ottapalam 
Subordinate Judge’s Court to that of the Palghat Subordinate 
ludge’s Court. Ihe Subordinate Judge of Ottapalam dis- 
posed of the execution petition, and, in the course of so doing, 
he ordered on the 16th December, 1920 that there should be 
a re-valuation of the property, and on the 11th April, 1921 
he ordered that a warrant for delivery of the property should 
be issued returnable on the 21st June, 1921, and he adjourned 
the further hearing of the petition for disposal of other matters 
referred to therein. 

On appeal to the District Judge an objection was taken 
for the first time to the jurisdiction of the Subordinate Judge 
cf Ottapalam to pass an order for delivery of the property 
after the executing Court had lost jurisdiction over the locality 
where the property was situated. This objection was upheld 
by the District Judge and the lower Court’s order was set 
aside. 

It is clear from the above dates that both at the time of 
passing the decree and at the time when the execution petition 
was presented the Ottapalam Sub Court had territorial jurts- 
diction over the subject matter of the suit. It follows there- 
fore that the Ottapalam Court was “ the Court which passed 
the decree” within the definition in S. 37 (b), C. P. Code. 
S. 38 provides that ‘a decree may be executed either by the 
Court which passed it, or by the Court to which it 1s sent for 
execution.’ 5.39 (c) provides that ' the Court which passed 
the decree may on the decree-holder’s application send it for 
execution to another Court if the decree directs the sale or 
delivery of unmoveable property situate outside the local 
limits of the jurisdiction of the Court which passed tt. ’ 

As Mukerjee, J. has observed in Begg Dunlop and Co. v. 
Jagannath Marwari (1), these provisions read together 
Wa (gua) aa o 
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plainly indicate the general principle that no Court can execute 
a decree in which the subject matter of the suit or of the 
application for execution is property situate entirely outside 
the local limits of its jurisdiction, and he quotes the Full Bench 
decision of the Calcutta High Court in prem Chand Dey v. 
Mokheda Debi (2) in support of this elementary principle. 
We are not inclined to accept the suggestion that S. 38 makes 
it optional to a Court to execute its own decree or to transmit 
it to the Court which has territorial jurisdiction if the original 
Court has lost jurisdiction over the subject matter of the suit. 
Although the words in S. 39 are, “ the Court may send it for 
execution’ we think that in all cases the Court should send 
its decree to the Court which has territorial jurisdiction if be- 
tween the passing of the decree and the executing of it the 
jurisdiction has passed to another Court. [In this view of the 
case, 1t is unnecessary to canvass the correctness of the decision 
ot the Full Bench of the Calcutta High Court in Prem Chand 
Dey v. Mokheda Debi (2) to the effect that a Court has no 
jurisdiction in execution of a decree to sell property over which 
it has no territorial jurisdiction at the time when it passes the 
order of sale. 


In the present case the objection to jurisdiction was not 
taken in the executing Court but was taken for the first time 
in the grounds of appeal to the lower appellate Court. . The 
question therefore arises whether the submission by the defen- 
dant to the jurisdiction of the Ottapalam Subordinate Judge's 
Court cures its want of jurisdiction. [here can be no doubt 
that under S. 21 of the Civil Procedure Code such an objection 
will not be admissible if it is not raised to the trial of a suit by 
a Court which has no jurisdiction over the place of suing. This 
scction makes it imperative that such objection,should be taken 
in the Court of first instance at the earliest possible opportunity, 
in any case before issues are settled ; and there must further 
be a consequent failure of justice for sustaining the objection. 


The respondert’s pleader has conceded that he submitted 
to the jurisdiction of the Ottapalam Court so far as it issued 
directions for re-valuing the improvements, that being a matter 
which the executing Court has jurisdiction to dispose of under 
S. 6 of the Malabar Compensation for Tenants Improvements 
Act. There is nothing in the statement put ın by the ist 
counter-petitioner at the time of execution or in the B Diary 
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to show that he took this objection even at the stage when deli. 


very was ordered. . 


The question whether S. 21 of the Civil Procedure Code 
is applicable to execution proceedings was referred to a Full 
Bench in Zamindar of Ettiyapuram v. Chidambaram Chetti(3) 
but was not directly decided. From the order of reference 
by Seshagiri Aiyar, J. and from the opinion of Sir John Wallis, 
C. J. it appears that both those learned Judges were inclined 
to extend the same principle to execution proceedings ; but 
they decided the case upon other considerations which were 
that in execution no party had a right to question the correctness 
of the decree which was being executed or the jurisdiction of 
the Court which passed it. Following this Full Bench deci- 
sion, in C. R. P. No. 372 of 1921, one of us applied the same 
principle to an objection to jurisdiction which was taken only in 
the executing Court. 


We are of opinion that the objection in the present case 
is one of form only and not of substance. The District Judge’s 
order will only have the effect that the property will have to be 
delivered to the defendant and then it will be open to the plain- 
tilt to apply to the Palghat Subordinate Court for a fresh order 
for delivery and all the formalities of issuing a commission and 
handing over property by means of an amin will have to be 
repeated without any advantage to any one. 


In the circumstances of the case, as the defendant took no 
objection at the time but submitted to the jurisdiction of the 
executing Court and only raised this objection after the order 
had been passed, we think that the District Judge would have 
been well advised to have refused to allow such an objection 
tc be taken in appeal and that he should have declined to inter- 
fere with the executing Court's order upon an objection which 
was utterly devoid of merits. 


In this view, we set aside the District Judge's order and 
restore the order of the Subordinate Judge with costs here and 
in the District Court. > 

A.S. V. Order set aside. 





3. (1920) ILR 43 M 675:39 M L J 203 (F B). 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :_Mkr. JUSTICE KRISHNAN. 
Balaguru Naidu by his authorised agent 


Chidambaram Chetti Petitioner* (Petitioner). 
v. 
Muthuratnam Aiyar and others Respondents (Counter- 
(petitioners). 


Pauper—A pplication for leave to sue as —Nature of—Dtsmissal of petition— 
validation of plaint by payment of Court-fee within time allowed—E ffect—Date 
of presentation of plaint in such a case. 


A pauper application is really a combination of a plaint and an application 
to excuse the payment of Court-fee on it. When the petition is (lismissed on 
any ground, it is the application that fails The plaint, however, remains and 
may be validated by payment of Court-fees within a time to be fixed by Court, 
if the Court in the exercise of its discretion is prepared to grant time. When 
time is granted for payment of Court-fee and the same is paid within the time 
allowed, the plaint must be taken as filed on the date it was originally put into 
Court along with the pauper petition. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order dated 27th June, 1921 of the Court of the District 
Munsif of Trichinopoly in O. P. No. 18 of 1920. 


C. A. Seshagiri Sastri for petitioner. 
T. V. Muthukrishna Atyar for respondents. 
The Court delivered the following 


JUDGMENT :__A pauper application is really a combination 
oi a plaint and an application to excuse the payment of Court- 
fee on it. When the petition is dismissed whether on the 
ground that the petitioner is not a pauper or on the ground 
that a dismissal of a similar previous petition bars the present 
petition it is the application that fails but the plaint remains 
and may be validated by payment of Court-fees within a time 
to be fixed by Court if the Court in the exercise of its discre- 
tion is prepared to grant time. The District Munsif is not 
right in thinking that there should be a competent application 
to sue in forma pauperis on record before time can be given 
to pay Court-fees on the plaint filed at the same time. No 
case has laid that down. The case will therefore go back to 
the District Munsif to decide whether he considers there is 
proper ground to grant plaintiff time to pay the Court-fees till 
the date when he actually paid it and if he holds in favour of 

— eC. R. P. No. 804 of mam Cth April 1923. 
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the plaintiff on the point, the plaint will have to be taken as 
hled on the date it was originally put into Court along with 
pauper petition. See Stuart Skinner alias Nawab Mira v. 
Wiliam Orde(1). The suestion is one for the exercise of 
the Munsif’s discretion on the facts of the case. 

The order of the lower Court is set aside and the case 
remanded to it for a fresh disposal on the light of the above. 

Costs of this Civil Revision Petition and of the proceed- 
ings in the lower Court will abide and follow the result. 


A. V.S. Order set aside. 


IN THE HIGH CouRT OF JUDICATURE AT MADRAS. 
PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND Mr. JusTICE RAMESAM. 
K. V. Periya Miyana Marakayar and 
Sons, composed of and others Appellants* ( Defen- 
dants). 
V. 
P. K. Subramania Aiyar and others. Respondents (Plain- 
tiffs). 
C. P. Code—O. 37, R. 3—Leave to defend—Grant of—Duscretion of Court— 


Principles—Payment into Court or furnishing security—Condition as to—Order 
ımposing —When proper. 

The question to be consislered on application under O. 37, R. 3 C. P. C. 
is whether or not a triable issue is disclosed on affidavit or otherwise by the 
defendant. By triable issue is meant a plea which is at least plausible. The 
defendant must state what his defence is, and must, as a rule, bring something 
more before the Court to show that it is a bona fide defence, and nota mere 
attempt to gain time by getting leave to defend. Once the Court comes to the 
conclusion that there is a triable issue in the case, it must grant leave to defend 
without requiring the defendant either to pay the amount claimed into Court or 
to furnish security therefor. Such a condition must be imposed only in ex- 
ceptional cases, where, for instance, there appears to be so grave a suspicion 
that the Court comes to the conclusion that the defence is put in only in order 
to obtain further time. 


On appeal from the order dated 28th August, 1923 of 
the Hon’ble Mr. Justice Kumaraswami Sastri passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 204 of 1923. 

V V Srinivasa Aiyangar and A. Narasimhachariar for 
appellants. 

N. Chandrasekhara Aiyar for respondents. 





*O. S. Appeal No. 79 of 1923, sth November 1923. 
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The Court delivered the following 


JUDGMENTS :—The Chief Justice : This is an appeal 
from an order made by Kumaraswamı Sastri, J. under O. 37 
of the Civil Procedure Code, the suit being a suit on hundis 
given by the defendants to the plaintiffs or their predecessors. 
[.ong affhdavits were put in on both sides, and a large body ot 
correspondence, by no means complete, ts exhibited to those 
afhdavits. 

The question to be considered on applications under O. 37, 
R. 3 is whether or not a triable issue is disclosed on affidavit 
or otherwise by the defendant. By triable issue is meant a 
plea which is at least plausible. It 1s not enough for instance, 
to say, “ I have got a good defence but the defendant must 
say what the defence is, and, as a rule, bring something before 
the Court to show that it is a bona fide defence and not a mere 
attempt to gain time by getting leave to defend. There is 
not a great difference between those cases where it is right to 
give judgment and those where it is right to give leave to de- 
tend on paying the amount into Court or on giving security ; 
but there are cases in which the defendant sets up some sort 
of deferice, which does not bear the stamp of truth, as for 
instance, when it is contradicted by documents, when the Court 
may well say that he should only be allowed to come and put 
that defence before the Court, if he is prepared to give security 
for the amount claimed. | think the principle applicable here 
has been laid down clearly in similar applications under O. 14, 
R. 1 of the Rules of the Supreme Court in England by the 
House of Lords in Jacobs v. Booths Distillery Co. (1), Codd 
v. Delap (2) and Jones v. Stone (3). 


In this case I do not think that the learned Judge turned 
his mind to the consideration of the question whether or not 
there is a triabłe issue in this case. He seems to have taken 
the view that here are hundis on the face of which prima facte 
the defendants would be liable, and therefore they must as a 
condition of leave to defend pay the money into Court or give 
security. We have before us the same materials as he had, 
and on a study of the correspondence, which in these matters 
is always the most important thing to look at, explained as it 
is by afhdavits on both sides, it seems to me that the relationship 
between the parties had been so complicated, that there 


1 5 L T 262. 2. 92 LT 510, 3. (1894) A, C. 122. 
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may well have been transactions, which are referred to in cer- 
tain of the letters, in which the plaintiff’s predecessor and the 
defendants were signing bills and hundis for each other’s ac- 
coummodation. [here is an absence of books on the part ot 
the plaintiffs. There is on the other hand a statement on 
oath that the defendant’s books, which of course could have 
been made available by the plaintiffs if they had so chosen show 
that the amounts sued for in this suit were not, as between the 
plaintiffs and the defendants, due from the defendants’ to the 
plaintiffs. I think it is quite impossible on the facts of this 
case to say that there is not a triable issue. We express no 
sort of view as to whether the defence is good or bad : that will 
be a matter for the trial Judge. But having come to the con- 
clusion that there is a triable issue in this case, it will not be 
right to say that, as condition of being heard at all, these de- 
{endants should find money or security, because, if they are 
not able to do so it will be depriving them altogether of a 
right that they have got of having their case tried. It is only 
in exceptional cases that the exceptional provisions of O. 37 
come into operation to the extent of depriving a man of this 
right. In cases of this sort the Court has to find if there is 
any plausible defence, and where there is one, effect must be 
given to that fact and leave to defend should be granted, and 
it should be made conditional only in cases, where there ap- 
pears fo be so grave a suspicion that the Court comes to the 
conclusion that the defence is put in only in order to obtain 
further time. 

In these circumstances this appeal must be allowed and 
leave to defend the suit must be granted. I think the pro- 
per order in this case is that the costs of the original application 
and of this appeal shall be costs in the cause. Written 
statement in 14 days. 


Ramesam, J. :__| agree. 


A. S. V. Appeal allowed. 
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In THE HIGH COURT or JUDICATURE AT MADRAS. 

PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, Mr. Justice Coutts TROTTER AND MR. JUSTICE 
KAMESAM. 


Venkatrama Atyar A ppellant™, 
V. 
A. V Rangiyan Chetty and another Respondents. 


Mortgage—Prior and puisne morigagee—Decree on mortgage—Subsequent 
suit for maintenance and declaration of charge—Decree subject to rights of prior 
mortgagee--Sale in execution of mortgage decree--Rights of purchaser-Lis pendens. 


Where a first mortgagee sues on his mortgage without making the second 
mortgagee a party, brings the property to sale and purchases it in execution, the 
right of the second mortgagee to redeem the first mortgage is not extinguished 
by the proceedings in such a suit to which he was not a party. 

Mulla Feetil Seethi v. Achutan Nair (1910) 21 M L J 213 (E B) ref. to. 


But this rule cannot apply where the so-called second mortgage did not exist 
either at the time suit or decree or even at the time of the sale in execution of the 
decree on the first mortgage. 


The doctrine of lis pendens affects private alienations as well as execution 
sules of property in respect of which a charge is claimed in a suit for maintenance 
by a Hindu widow. 


Kunni Umah v. Amed (1890) 14 M 491 ; Dose Thimmanna Bhatta v. 
Krishna Tantri (1906) 29 M 508 16 M L J 413 relied on. 

The respondents predecessor in title obtained a decree for sale on a mort- 
gage. Subsequently a Hindu widow sued for her maintenance anf, claimed a 
charge on the properties mortgaged, impleading the mortgage-decree holder as 
a party. A decree was passed for maintenance which was made a charge on 
the interests of the mortgagor in the properties, subject to the lien claimed by 
the mortgage-decree holder. Pending the suit for maintenance the mortgage- 
decree holder brought the properties to sale in execution and purchased them 
himself. The properties were then conveye(, to the respondent. Later on, in exe- 
cution of the decree for maintenance the properties were sold and purchased by 
the appellant. On a question arising as to the rights of the parties with re- 
ference to the properties sold in execution, held that the respondent had ac- 
quired a valid title to the properties. 


Appeal under cl. 15 of the Letters Patent against the 
order and judgment of the High Court in C. M. A. No. 11 of 
1921 preferred against the order of the District Court of 
Trichinopoly, dated 25th November, 1920 in E. A. No. 498 of 
1920 in O. S. No. 1 of 1889. 


K.V Krishnaswamt Atyar and N. Swaminatha Atyar for 
appellant in L. P. A. No. 10 of 1922. 


K. R. Rangaswami Atyatgar for respondents in L. P. A. 
No. 10 of 1922. 


*L P A Nos, 10, 11 and 12 of 1922. 25th October, 1923. 
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The Judgment of the Court was delivered by 

T. V Muthukrishna*Aiyar for respondents in L. P. A. 
No. 11 of 1922. 

C. V Ananthakrishna Atyar for respondents in L. P. A. 
No. 12 of 1922. 

Ramesam, J. On 6__10__88, a suit (O. S. No. 1 of 
1889) was filed by a Hindu widow for maintenance. As to 
one of the defendants (14th) impleaded in that suit, she al- 
leged that he held a mortgage over a portion of the property 
sought to be charged with the maintenance and that the said 
mortgage was obtained fraudulently and without consideration, 
was not for family benefit and could not affect her right to 
charge the maintenance on the mortgaged property. The 
14th defendant pleaded that he held two hypothecation bonds 
from the yst defendant and that he had sued on the latter in 
©. S. No. 16 of 1887, and obtained a decree (on 28__9__87). 

The District Judge found that the plaintiff had no cause of 
action against the 14th defendant. He gave a decree for 
maintenance which was made a charge against the interests of 
defendants 1 and 2 in the plaint properties subject to the lien 
claimed by the 14th defendant among others. (22__8__90). 

Meanwhile in execution of O. S. No. 16 of 1887 the mort- 
gaged property was sold on 28. 111489 and the decree- 
holder purchased it and obtained delivery on 25__12__1889. 
The respondents before us are his assignees. 

In execution of the maintenance decree the same property 
was sold on 103. 1920 and the purchaser obtained delivery 
on I9__7-_1920. He is the appellant before us. Objection 
was made by the respondents to the delivery and the matter 
came up to this Court under S. 47, C. P. Code in C. M. A. 
No. 11 of 1921. The two learned Judges who heard it 
having differed, the appeal was dismissed under S. 98, C. P. C. 
Hence this Letters Patent Appeal. 

The appellant, while conceding that his purchase was sub- 
ject to the mortgage of the 14th defendant in O. S. No. 1 of 
89, claims that he can ignore the sale in execution of O. S. No. 
16 of 87 and contends that his purchase is valid subject to the 
mortgage which he is entitled to redeem. This contention is 
raised in two forms :— 

That the decree holder in O. S. No. 1 of 1899 was in the 
position of a second mortgagee and that first mortgagee not 
having impleaded her in the sale proceedings of 
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WAA ©. S. No. 16 of 1887, he is still liable to be 
7. redeemed by the second mortgagee or by the appellant 
“tree, who is subrogated to the second mortgagee’s rights. It is 
true that, when a first mortgagee sues on his mortgage without 
making the second mortgagee a party, brings the property to 
sale and purchases it in execution, the right of the second mort- 
gagee to redeem the first mortgage is not extinguished by the 
proceedings in such a suit to which he was not a party. Mulla 
F eettil Seethi v. Achuthan Nair (1). But the principle can- 
not apply in this case as the so-called second mortgage did not 
exist either at the time of the suit or decree (O. S. No. 16 of 
1887) or even at the time of the sale in execution of the decrece. 
The charge granted by the maintenance decree in O. S. No. 1 
ot 1889 came into existence only at the date of the decree and 
not earlier. The charge can be made use of as if it existed at 
the date of the plaint only by the principle of lis pendens. This 
leads to the next contention. 


By the doctrine of lis pendens, the 14th defendant in O. S. 
No. 1 of 89 was prohibited from dealing with the property 
[or selling it in execution, Kunht Umah v. Amed (2)] which 
was the subject of the maintenance suit [Dose Thimmanna 
Bhutta v. Krishna Tantri (3) ], so as to affect the rights of the 
plaintiff under the decree therein. The appellant contends 
that the sale in execution of O. S. No. 16 of 1887, if upheld, 
will so affect the plaintiff’s rights under the decree in O. & No. 1 
of 1889. This contention cannot be accepted. In O. S. No. 1 
of 1889 it was held that the plaintiff had no cause of action 
against the 14th defendant, that his mortgage was perfectly 
valid and the charge given to the plaintiff was subjected to his 
rights. Ihe decree used the word ‘lien’ but as the judgment 
made no distinction between the mortgage andthe decree 
(which was also known to the Court) obviously all the rights 
of the 14th defendant under his decree were intended to be 
saved. This is the natural and proper construction of the de- 
cree in the light of the findings in the judgment and the plead- 
ings. That being so, it cannot be said that the sale in execu- 
tion of O. S. No. 16 of 1887 affects the rights of the plaintiff 
in O. S. No. 1 of 1889 under the decree which saved the rights 
of the decree-holder in O. S. No. 16 of 1887. The considera- 


tion that the effect of this conclusion is to make the lien obtain- 
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cd by the decree-holder in O. S. No. 1 of 89 illusory so far as 
the property mortgaged to 14th defendant was concerned, can- 
not affect the construction of the decree which expressly saved 
the rights of the 14th defendant and cannot, by implication, ad- 
versely affect such rights simply because it purported to give a 
charge to the plaintiff on the interests of defendants 1 and 2 
which had ceased to exist. 

The appeal is dismissed with costs. 

Letters Patent Appeals Nos. 11 and 12 follow and are 
dismissed. In L. P. A. No. 12 with costs. 


A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| FULL BENCH. | 
PRESENT :__SIR WALTER SALIS SCHWABE K. C. Chief 
Justice, Mr. Justice CouTrs TROTTER AND MR. JUSTICE 
RAMESAM. 
Tirumalai Gandama Kondala Nagayya 
Ramakrishna Kadirvelusami Nayakar (minor) 
by his mother and guardian Velythaiammal, 
through her authorised Agent Mecca Meera 


Levvai Rowther Appellant in both 


(Petttioner-6th Defendant). 
V. 
The Eastern Development Corporation, 
Limited, London by its authorised 
agent Mr. Partridge, Solicitor Respondents in both 
(Res pondents-A sstgnee-De- 
cree-holder ). 

C. P. Code—S. 52—-Property of deceased—Income of accrued since death of 
deceased and come into hands of representative tf included im —Attachment of 
income —Decree-holder’s right of —Realtsation of amount attached —Procedure— 
Full Bench—Reference of case to—Propriety—Conditions. 

Under S. 52 of the Code the income of landed property which has passed 
fiom one Zamindar to the next, the property being an impartible Raj, is liable 
to execution for the debts of the deceased Zamindar. 

Income accrued since the late Zamindar’s death, which has come into the 
hands of the new Zamindar can be attached. It is unnecessary to sell it. The 
Cole has made ample provision for execution upon the money belonging to a 
deceased person in the hands of another. 

Where a case was ieferred to a Full Bench because “It is advisable that 
the rights of decree-holders against the property of a deceased person in the 


hands of his legal representative should be clearly defined,” /eld that the reference 
was one which ought not to have been made. 


‘Ç M A Nos. 85 and 86 ot 1921, 24th October, 1923. 
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Appeals against the order of the District Court of 
Madura in E. A. Nos. 274 and 619¢of 1919 in E. P. No. 5 
uf 1918 and E. P. No. 4 of 1915 respectively in O. S. No. 65 
of 1897 on the file of the Court of the Subordinate Judge of 
Tinnevelly. 

The Appeals came on for hearing on 8th January, 1922 
and on 26th and 27th March, 1923 and 18th April, 1923. 

K.V Sesha Atyangar for the appellant. 

A. Krishnaswami Ayyar and C. A. Seshagiri Sastri for the 
respondent. 

The Court (Oldfield and Venkatasubba Rao, JJ.) made 
the following 

ORDER OF REFERENCE TO THE FULL BENCH > 


Oldfield, J. -__The essential facts in these appeals lie in a 
small compass. The decree in O. S. No. 65 of 1897 on the file 
of the Subordinate Court, Tinnevelly, was for the recovery of 
the amount due on a simple mortgage by sale of the impartible 
zamindari of Gantamanayakkanur. The Zamindar, against 
whom the decree was passed, died and was succeeded by his 
son 6th defendant, the present appellant, in 1908, before any 
of the proceedings to be referred to. They began with an 
abortive attempt to recover by sale and the appointment of a 
Receiver to collect the profits and credit them against the 
decree. The respondent Company then became solely entitled 
to execute it and at a sale, confirmed on 8th September, 1914, 
purchased the zamindari, taking delivery in January 1915, and 
the Receiver was then discharged. On 25th March, 1915, a 
personal decree for the balance still due was passed by the 
lower Court against 6th defendant. That decree was set aside, 
as passed without jurisdiction. But previously on 24th Apri, 
1915 another Receiver had been appointed to collect certain 
rents and profits outstanding for the years 1910__1913, after 
appellant became Zamindar, but before the sale, and it 1s the 
right to the amount collected by him, which is now in dispute. 
After the personal decree was set aside by this Court, another 
personal decree was obtained in the Subordinate Court, Tinne- 
velly, and was transferred to the lower Court for execution 
by recovery of the balance due from this fund. Appellant in 
E. A. No. 619 of 1917 asks for restitution af a portion of it, 
which was paid out to respondent, under the first personal 
decree, since set aside, and in E. A. No. 274 of 1919, he claims 
the balance still with the Receiver against the respondent’s 
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attachment. The lower Court in the orders under appeal dis- 
missed these applications: 


In the lower Court the claim was also to certain properties 
said to have been bought in by the Receiver at Court sales in 
the course of his recovery of the rents. But here it is not 
disputed that these purchases were made by him, not as Receli- 
ver, but in the capacity, which he also held, of Manager of the 
zamindari under the respondent Company; and therefore 
nothing more need be said of that part of the claim. ‘The 
claim to the fund is the sole matter now in dispute ; and it 
has been argued, it is material, only with reference to the ques- 
tion whether the fund should be regarded as liable in the hands 
of respondent, for the deceased Zamindar’s judgment-debt and 
the personal decree obtained against respondent as his legal 
representative, no objection having been made to the assumption 
that the realizations by the Receiver were made on 6th defen- 
dant’s behalf, as though he had received them directly. 


The provisions of law in question are Ss. 52 and 53 of 
the Civil Procedure Code, the former being relevant in case 
appellant claims the zamindari and therefore the fund, which 
accrued from it, by survivorship and it is to be deemed to be 
property liable in his hands under Hindu Law for the payment 
of the debt of his deceased father ; the latter in case he claims 
it by heirship. The point is that, if respondent can proceed in 
execution against the fund at all, a question to which | return, 
different objections to his doing so are relied on according to 
the nature of appellant’s right to the estate. For it is urged 
that, if he took the estate by survivorship, the fund, its income, 
nevertheless reached his hands as his absolute property and was 
not subsequently merged by him in it by any course of dealing ; 
and it therefore is not liable as part of his share of joint pro- 
perty for his father’s debt. If, on the other hand, the estate 
was his inheritance and was liable for the last owner's debt 
in his hands, the question raised 1s whether its subsequent in- 
come would not also be so, as an accretion to it. Before 
dealing with these questions I observe that no issue was joined 
and no evidence was given in the lower Court as to the nature 
of his succession ; and no suggestion was made and no finding 
was recorded as to any conduct by him indicative of an intention 
te merge these profits, which in the first instance were certainly 
scparate property, in the zamindari and, if the zamindan was 
family property, to impress them with that character. On 
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the latter point the only possible conclusion is no doubt in the 
negative. For he never obtained the profits, which were with 
the Receiver from their realization, and had no opportunity of 
treating them as possessing one character rather than the other. 
The former also is not material. For, if the zamindari is 
ancestral or family property, I still hold that the fact is rele- 
vant only for the purpose of determining the person entitled 
to succeed to it, not the nature of his rights in it on succession, 
which will in any case be a right to it as separate property with 
the full power of enjoyment and alienation, which has been re- 
copnized fully by authority. It will serve no useful purpose 
to state my reasons for this conclusion at any length, since I can 
add nothing to the enumeration of authorities at the date of 
decision of the Privy Council in Batjnath Prasad Singh v. Tei 
Bali Singh (1), in Mayne’s Hindu Law and Usage, oth Edi- 
ton, 796, except that this decision seems to me in no degree 
to entail the “conclusion reached in Raja Shri Shiva Prasad v. 
Banmohan (2), or to displace that reached by this High Court 
in Rajah of Kalahasti v. Achigadu (3), Zamindar of Karvet- 
negar v. Trustee of Ttrumalat, Tirupati, etc., Devastha- 
nems (4), Maharaja of Bobbili v. Zamindar of Chundi (5) 
and Avalappa Naicker v. Murugappa Chettiar (6). 


On the basis, however, that the zamindari is separate 
property inherited by Appellant and that therefore only S. 52 
need be considered, two questions of some difficulty and import- 
ance have been raised, which should, we think, be laid before a 
Full Bench. The first is whether in such a case not only the in- 
herited property is liable for the debts of its deceased owner 
but also the profits, such as the fund at present in dispute, which 
have accrued from it after his death ; and the second, whether 
clause I of S. §2 authorizes execution against a deceased’s pro- 
perty in the hands of his legal representative in this extended 
sense and by any method other than that actually specified in it, 
attachment and sale. The first question is one of substantive 
right, the second one of procedure and construction, its impor- 
tance being that, if it must be answered in the negative and if 
respondent's attachment cannot, in consequence of the nature 
of the property be followed by a sale, that attachment was not 

r (1921) I L R 43 A 228. 2. (1921) I L R Pat 387. 
3. (1907) ILR 30 M 454: 17 ML J 367. 
4. (1909) IL R32 M 429 19 ML J 401. 
5 (grr) TL R35 M 108 21 ML J 593. 
6. (1912) IL R 36 M 325 23 ML J 658. 
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authorized by the section and can be no obstacle to Appellant's 
claim. J 


On the first of these questions there 1s no doubt the clear 
principle that the deceased’s assets are liable for his debts. But 
it is argued on behalf of Appellant that the assets include only 
what is available during deceased’s life-time and can be describ- 
ed as accruing to him, not what may become realizable only 
after his death. On the other hand, the contrary is argued 
in accordance with general principle as supported by English 
authority and with the Statute Law of India regulating the dis- 
tribution of estates by executors or administrators. As regards 
the former, it seems clear that in England goods which have ac- 
crued by increase since the death of a testator are assets, this 
having been so always in respect of personal property, 
vide Williams on Executors, r1th Edition, 1272; and, 
although real property became assets only in conse- 
quence of a course of legislation ending with the Land 
Transfer Act (60 and 61 Victoria, Ch. 65), there has never 
been any doubt that so far as it is assets, its profits also are lia- 
ble as assets, because they are accretions to it. Jn re Hyatt (7) 
explained in In re Moore (8). In India the Succession Act 
(X of 1865) and the Probate and Administration Act (V of 
1881) no doubt contain no general provision as to accretions, 
but they are dealt with in connection with specific legacies and 
in connection with the residue in sections 309 and 310 of the 
former and 128 and 129 of the latter and under other sections 
of both Acts they are liable subject to the other rules laid down 
for the distribution of the estate equally with property, with 
which they are connected. It is true that there is nothing in 
the latter Act regarding accretions to the estate of an intes- 
tate Hindu and their liability in the hands of an administrator 
tor his debts. But it may fairly be contended that their lia- 
bility will be the same, whether there is or is not a will and fur- 
ther whether or no the estate is distributed by an administrator 
appointed by the Court. This reference to the Statute Law, 
which is not directly applicable to the fund in dispute, is of 
course relevant only as indicating that the English Law as to ac- 
cretions has been adopted in India ; but even such an indication 
is important, when very little authority regarding them and 
their liability for debts has been adduced. For only two deci- 
sions, which are really in point have been cited, and in one 
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Azeemunnisa v. Ameer Unnisa Khatoon (9) the liability is 
maintained but without any discussion. So also it was nega- 
tived in Rani Kutno Dai v. B. J. Lacy (10), the portion of the 
judgment at present material being, however, obiter, since the 
right to execute against accretions was then negatived also by 
an agreement with the heir. In Rajah of Kalahasti v. Sree 
Mahant Prayag Dossjee Varu (11), however, the creditor's 
right to proceed against accretions was recognised on full con- 
sideration, the case last mentioned being distinguished and In 
re Hyatt (7) being referred to. ‘There is certainly very little 
authority on a question. which, it might be supposed, would have 
been raised and decided in all the Pyesidencies. But we have 
been shown no reason for refusing to follow the decision of 
this Court just cited, and I should have been prepared to decide 
in accordance: with English Law and the rule to be de- 
duced from Indian Statutes that accretions are liable, if it were 
not advisable to leave the matter open for determination in con- 
nection with the further question now to be stated. 

On the assumption that the conclusion just suggested is cor- 
rect, we have next the facts that S. 51 of the Civil Procedure 
Code in terms authorises execution only by attachment and sale 
and that this method of execution is not applicable to a fund, 
such as that now in dispute. Execution by attachment and sale 
is applicable only to the descriptions of property, to which that 
method of ‘execution is applied in O. XXI and this fund is not 
cne of them since other methods of realization are provided, 
when money in the hands of a third person is concerned. No 
doubt a debt due to the judgment-debtor may be attached and 
sold under O. 21, Rr. 46 (1) (a) and 79 (3). But, al- 
though the fund in the hands of the Receiver may be payable 
to the appellant or to respondent, if he can claim it in any other 
way, for instance in administration proceedings, it ıs not a debt 
due to the former for money had and received or otherwise, 
when it reached and is being retained by the Receiver (in spite 
of the invalidityof his appointment) in consequence of and sub- 
ject to the orders of the Court and on its behalf. The case in fact 
is covered, as regards attachment by R. 52 and as regards 
further proceedings by the reference to the further orders of 
the executing Court therein; and if the reference to attach- 
ment and sale in S. 52 is to be read literally, the respondent’s 
claim based on the application of that section must be rejected. 

gg WR s—S 
jo, IT LRig A3235 11. (1916) 30 ML J 391, 7. 38 Ch. D. 609, 
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lhis, it may be observed, refers directly to the portion of the 
fund, which is still with the Receiver. As regards the portion 
already paid to respondent, restitution of which is asked for 
m E. A. No. 619 of 1917, it may be pointed out that it was in 
fact paid out on the order of the Court and without execution 
by sale. 


The question ts then whether the limitation to attachment 
and sale of the methods of execution open to decree-holders, 
such as respondents, which a strict construction of S. 52 entails, 
should be sustained. [Ít is true that a reason for such limitation 
is dificult to conjecture, particularly in view of the general re- 
terence to execution without specification of any method in S. 50 
dealing with decrees obtained against the deceased 
himself and only to be enforced against his 
representatives. Against this, however, it may be 
suggested that the intention of the legislature was to restrict 
execution against the deceased’s property to cases in which liabi- 
lity is clear and identihable, moveable or immoveable items of 1t 
are available for salc, insisting in accordance with some prin- 
ciple corresponding with that of the Administration of Estates 
Act (3 and 4, William IV, Ch. 104) on the creditor obtaining 
an administration judgment in others. Vide In re Moore (8) 
already referred to. That Act, it may be pointed out, did not 
deal with claims such as those covered by S. 50, which had not 
beconfe merged in a judgment before the testator’s death and 
which were left to be recovered in India, as they were recover- 
able in England, by ordinary execution, vide Williams on Execu- 
tors, 11th Edition I, 778. And the use in the Code of the 
expression “ property”’ instead of “assets of the deceased "’ 
may be consistent with this view ; for the latter term has been 
in use in India since the Succession Act of 1865 and it is possible 
that the former replacing the term “estate” in the Code of 
1632, may have been deliberately preferred in order to avoid 
the implications, which a reference to “assets” would have 
entailed. 

All these, however, is conjectural ; and the actual word- 
ing of the section is the firmer ground for a conclusion. Res- 
pondent contends that a free construction is made necessary by 
the inconvnience, if not the absurdity, of the result of adherence 
to the wording as it stands and that for “ attachment and sale ” 
we should read “ attachment or attachment and sale”’ or else 
that the sentence should run simply “ it may be executed against 
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any such property, the words “ attachment and sale ” being 
merely a generic reference to execution procedure other than 
that relating to arrest. But it may be doubted whether the in- 
convenience or absurdity involved by a literal construction 1s 
preat enough to justify these violent suggestions. As regards 
the first, more would still be required in the present and other 
cases, since attachment alone would not be sufficient to give the 
decree-holder his remedy and a reference to his obtaining the 
further orders of the Court would be required, vide O. XX, 
Rr. 52 and 53; and provision for equitable execution by the ap- 
pointment of a Receiver under O. 40, R. 1, would still be want- 
ing. As regards the second, it is true that the enumeration in 
S. 51 of methods of execution specifies, apart from the residu- 
ary item (e) and'the appointment of a Receiver as item (d), 
only attachment and sale, item (b), as an available method of 
recovering under a money decree from the property of the 
judgment-debtor. But, if S. 51 is read in the light of O. XXI, 
it cannot be regarded as exhaustive and, as it was first enacted 
in any form in the present Code, it cannot control the interpre- 
tation of S. 52, which is almost identical with S. 252 of the Code 
previously in force. Neither suggestion is in any degree pro- 
babilized by the context and the tmprobability that the legisla- 
ture through oversight excluded the remedy appropriate in cer- 
tain cases 18 really all that Respondent can rely on. 


As observed already in connection with another portion of 
the case, there is very little authority regarding the liability of 
a fund such as that now in dispute and there is not likely to 
be more regarding the way, in which that liability can be en- 
forced. In Rajah of Kalahasti v. Sree Mahant Prayag Doss- 
jee Varu (11) already referred to, the latter question did not 
arise, as execution was being taken against the lega] representa- 
tiye's own property under S. 52 (2) ; and no decision dealing 
with that question in connection with other descriptions of pro- 
perty for which sale is not the appropriate method of execution, 
has been shown us. My learned brother is, I understand, more 
inclined than I am to a construction of S. 52, such as respon- 
dent contends for ; and it is advisable that the rights of decree- 
holders against the property of a deceased person in the hands 
oi his legal representative should be clearly defined. We 
therefore refer for the decision of a Full Bench the questions 
above stated. 


II (1916) go ML J 391. 
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Venkatasubba Rao, J. :__As my learned brother has very 
iully dealt with the questions raised, I shall in a few words state 
what my own view on the point is. Subsequent to the pass- 
ing of the decree against the Zamindar he died and was succced- 
ed by his son, the appellant before us. The respondent Com- 
pany, assignee-decree-holder, executed the decree and purchas- 
ed the zamindari at a sale confirmed on 8__9__.1914 and took 
delivery thereof in January 1915. On 233. 1915 a per- 
sonal decree for the balance due was passed against the appel- 
lant, and on 24—4— 1915 a Receiver was appointed to collect 
rents and profits outstanding for the faslis 1321 to 1323 (1911 
to 1913), that is, for the period between the death of the pre- 
vious Zamindar and the sale referred to above. The personal 
decree was however, set aside on 53. 1917 as passed with- 
cut jurisdiction and another personal decree was obtained on 
$4 91917. The following items of property 
were attached on 6-3 1918: “(1) Amounts due 
under decrees in rent suits obtained by the Receiver, (2) 
arrears of rent due to the judgment-debtor for faslis 1321 to 
1323. The learned District Judge observes: “The real 
dispute relates to the outstandings of the estate in the shape of 
rents and mesne profits for faslis 1321 and 1323, whether 
decreed or not and whether realized or not.” ‘The Lower 
Court upheld the right of the respondent to the items attached. 

‘Fhe questions were argued before us, one relating to mere 
procedure and the other to substantive rights of the parties. 

Dealing first with the question of procedure raised, I find it 
dificult to understand how on the facts stated by the District 
Judge the points urged by the learned vakil for the appellant 
arises at all. His contention is this under S. 52 of the Civil 
Procedure Code when a decree is passed against a party as the 
legal representative of a deceased person and the decree is for 
the payment of money out of the property of the deceased the 
decree may be executed by the attachment and sale of any such 
property. The personal decree in execution of which the 
Receiver was appointed having been subsequently set aside, the 
appointment of the Receiver was void and any amounts realized 
by him or decrees obtained by him should be regarded as 
moneys in his hands or decrces obtained by him not 
in his character of Receiver but as an utter stranger. 
But I do not find it stated that the Receiver was in 
possession of any moneys at all. But whatever the true facts 
may be, the assumption underlying the argument 1s that under 
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S. 52, there cannot be an attachment of property unless the pro- 
perty can be sold in execution. Ttrning to the words of the 
section the argument is put in this way: “The decree may be exe- 
cuted by the attachment and sale of the property.” If the pro- 
perty against which execution is taken out happens to be proper- 
ty which cannot under the code be sold subsequent to the attach- 
ment, the attachment cannot be effected at all. I assume that 
there is such property in the hands of the Receiver. For in- 
stance, if he had cash or currency notes, the property may be 
attached but it cannot be sold. In that event, is there immunity 
in the case of cash or currency notes on the mere ground that 
when attached there cannot be a sale under the provisions of 
the Code? 0.21, R. 56 provides that when the property 
attached is coin or currency notes the Court may direct that 
such coin or notes be paid over to the decree-holder. Thus the 
plaintiff obtains satisfaction of the decree without having to 
sell the property attached. To take another similar instance, 
under O. 21, R. 53 when the property attached is a decree 
the creditor who has attached the decree may proved to execute 
the attached decree and the net proceeds may _ be 
applied in satisfaction of the decree sought to Br 
executed. If the argument of the appellant is 
correct, if a debtor dies leaving assets in the shape of decrees 
obtained by him or ready cash, they will not be available to 
his creditors for the mere reason that the assets left Rappen 
to be .in that shape. One would expect that if a debtor died 
leaving cash and there was no question of the cash having been 
sccreted or otherwise disposed of, the creditor would be most 
casily enabled to obtain satisfaction of his debt. There would 
be no need to go through the lengthy execution proceedings 
which should be had if the assets left happened to consist, say, 
of immoveable property. But the contention curiously is that 
in that very event the creditor is without a remedy. What 
are the further implications of this position ? If a decree is 
passed against a legal representative of a deceased person the 
decree-holder can never ask for appointment of a Receiver in 
execution. S. 51 clearly lays down that one of the methods 
o! executing a decree is by appointing a Receiver. 0. 40, 
hv. 1 enacts that the Court may appoint a Receiver of any pro- 
perty whether before or after decree. If a decree is obtained 
against a debtor in his lifetime, a Receiver may be appointed in 
execution to realize the debts due to the debtor; but if a 
decree is obtained after his death against his legal representa- 
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tive, such a course is not open to the decree-holder ; and that 
is the argument, and I neéd hardly say that this leads to an 
absurdity. O. 21, R. 46 provides that in case of a debt not 
secured by a negotiable instrument, the attachment shall be 
made by a written order prohibiting the creditor from recover- 
ing the debt and the debtor from making payments thereof 
and that a debtor so prohibited may pay the amount of his 
debt into Court and that such payment shall discharge him 
cffectually. If the contention of the appellant is correct, the 
debt attached must be sold and the debtor cannot pay the 
amount into Court. Even if the debtor offers to pay the 
amount into Court, it is beyond the power of the Court to re- 
ceive it, but the debt must be sold. I cannot believe that the 
legislature intended that such absurd consequences should ensue. 


In my opinion the words “ attachment and sale, ” in S. 52 
must not be literally construed, as a too literal interpretation 
lcads to inconvenience and absurdity. S. 50 refers to execu- 
tion of the decree where judgment-debtor dies after the decree 
but before the decree is satisfied. S. 52 contemplates proceed- 
ings in execution when the decree is passed against the legal 
representative himself. The object of the two sections seems 
tu be to enact that the property of the deceased debtor shall 
alone be liable. S. 51 provides various methods of execution and 
when ahy of those methods is appropriate, it is not the scope of 
S. §2 to exclude that particular method. ‘The words used are 
inapt but the construction which I am inclined to adopt seems 
to be the only reasonable construction. 

Next dealing with the construction of substantive rights 
raised, my learned brother has dealt with it at considerable 
length and it will serve no useful purpose to once again discuss 
the various English authorities that were cited before us. The 
result of the authorities appears to be that in England the in- 
come is treated as assets for the purpose of payment of debts. 
ls there any reason for refusing to give effect to this rule in 
India? see none. I shall first take’the case of a man 
dying leaving property which his successor inherits. Why 
should the successor in such a case be treated differently in 
India and be held not to be under an obligation to pay the 
deceased’s debts out of the income of the property in his hands? 
The heir or successor may, if he chooses, sell the property im- 
mediately after the debtor’s death. In that event he gets 
no income whatsoever from the property. Or the heir may 
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derive income from the property and pay debts from 
and out of the income. If the income so derived is suffictent 
for the payment in full of the debts, the corpus remains in the 
hands of the heir and it will remain at his absolute disposal. 
But if the heir chooses to derive an income and the corpus itself 
is not sufficient to pay the debts, I fail to see why the income 
should not be available to the creditors. [haris to say, there 
is no reason why a succesor who postpones the sale of the cor- 
pus or defers the payment of the debts should be in a better 
position than one who the moment after the deceased’s death 
disposes of the property or discharges the debts. In the case 
cf a son liable to pay out of joint family property his father’s 
clebts there is even greater reason to apply the rule. The son is 
liable under the Hindu Law to pay the debts not only out of his 
father’s share of the property but also out of his own share. 
How then can he be heard to say that the income from the pro- 
perty is not liable ? 


Turning to the case of an impartible estate, I find that it 
is dificult to distinguish it for this purpose from the case of an 
ordinary partible estate. Whether in the hands of the father 
it was self-acquired property or joint family property and what- 
ever the rule of succession applicable may be, I cannot imagine 
how the case of an impartible estate can be put on a different 
footing for this purpose from any other kind of property. The 
argument that accretions are the absolute property of the suc- 
cessor does not in the least touch the question. They may be 
the son’s absolute property in one sense. But they are not 
necessarily his absolute property in the sense that they are not 
available to the father’s creditors to the extent they are re- 
quired for the discharge of his father’s debts. 


In the result, I agree in the Order of Reference proposed 
by my learned brother. 


The appeal came on for hearing before a Full Bench as 
constituted above. 





K. V. Sesha Atyangar for appellant. 

A. Krishnaswami Atyar and C. A. Seshagiri Sastri for 
respondents. 

The Court delivered the following 

JUDGMENTS :-—The Chtef Justice :—This reference ought 


not to have been made to this Bench. The two Judges who 
heard the matter were agreed, and I see no reason for adding 
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anything to their statements on the points on which they were 
agreed. ° 


The first point is quite a simple one, whether, under sec- 
tion 52 of the Civil Procedure Code, the income of landed pro- 
perty which has passed from one Zamindar to the next, the pro- 
perty being an impartible Raj, is liable to execution for the 
debts of the deceased Zamindar, that is to say, in this case, the 
lather of the appellant. Oolagappa Chetti v. Arbuthnot(1) 
is a direct authority for the proposition that the income of such 
property is liable. The English law is perfectly plain, and to 
the same effect, as laid down in a long series of cases relating 
to the income from realty which has descended to the heir-at- 
law. Stratford v. Ritson (2) is a good instance, in which it 
was held that the income of such real property is liable for the 
debts of the deceased as his assets in the hands of his heir, 
though it is not to be taken until the corpus is exhausted. 


There is a further point raised by the reference as to whe- 
ther the money, income accrued since the late Zamindar’s death, 
which has come into the hands of the new Zamindar can be at- 
tached and sold. [It can be attached, and it is unnecessary to 
sell it. The Code has made ample provision for execution up- 
on the money belonging to a deceased person in the hands of 
another. There was no necessity to refer that point, nor do 
i think it necessary to say anything about it. 

The appeals are dismissed with costs. 


Coutts Trotter, J. : | think that this case is covered by 
the decision in 1 I. A. 268 and I venture to put in my respectful 
protest against the reasoning on which this case was referred 
to this Bench. My brother Oldfield says :__" It is advisable 
that the rights of decree-holders against the property of a de- 
ccased person in the hands of his legal representative should be 
clearly defined.” Personally I protest against a Bench being 
called upon to define generally the rights of decree-holders and 
[ entirely decline to do so. It is enough to say that this case 


is covered by 1 I. A. 268 and this appeal should be dismissed 
with costs. 


Ramesam, J :— | agree. 


A. S. V. Appeals dismissed. 


z, (1875) LRI TA 268. 2. 10 Beav. 25. 
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IN THE HIGH COURT Or JUDICATURE AT MADRAS. 


PRESENT : MR. JusTice OpGERS AND MR. JUSTICL 
WALLACE. 


Nataraja Pillai Petitioner* (Petitioner ) 
v. 
Rengasamı Pillai and others Respondents ( Counter- 
Petitioners. ) 


Nataraja Criminal Procedure Code of 1898—S. 195 (6)—Jurtsdiction under —Nature 
Pillai of, appellate, revisional, or special—Sanction to prosecute —Order revoking 

maasi d pplication to High Court under S. 195 (6) to set aside—Maintainability after 
Pillai. new Code (Act XVIII of 1923). 


The petition was, under S. 195 (6) of the old Code of Criminal! Procedure, 
to set aside an order of a District Magistrate revoking the sanction granted by 
a sub-Divisional Magistrate, for the prosecution of the respondents for an of- 
fence under S. 188 I. P. C. Objection was taken to the maintainability of 
the petition on the ground that the new Code of Criminal Procedure (Act XVIII 
of 1923) had abolished such sanction and that was the law applicable to the 
case. Petitioner contended that the right to move the High Court under S. 195 
(6) for sanction was of the nature of a substantive right, such as a right of 
appeal, which could not be taken away by any alteration of the processual law. 


Held that the right conferred by S. 195 (6) of the Old Code was not a 
right in the nature of a right of appeal, that the amendments made by the new 
Code did not take away any substantive right and, merely affected procedure, 
and that the petition was therefore unsustainable. 





Petition praying that in the circumstances stated therein 
the High Court will be pleased to set aside the order dated 
24th April, 1923 of the Court of the Additional District Magis- 
trate, Danjore in Cr. M. P. No. 17 of 1923 revoking the sanc- 
tion accorded for the prosecution of the respondents herein by 
the order of the Court of the Sub-Divisional Magistrate, 
Tanjore in M. C. No. 48 of 1921. 


K. S. Jayarama Iver for petitioner. 
A.V Viswanatha Sastri for the respondents. 


V L. Ethira; for the Public Prosecutor on behalf of the 
Crown. 
The Court made the following 


ORDER :— Odgers, J. -_This is an application to set aside 
the order of the Additional District Magistrate of Tanjore 
wherein he revoked the sanction to prosecute the respondents 
granted by the Sub-Divisional Magistrate of Tanjore. The 
application is under 5. 195 of the Criminal Procedure Code 
which has been amended by Act XVIII of 1923. The old 


Cri. M. Petn. No. 374 of 1923 3rd December, 1923. 


Odgres: J. 


q 
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section allowed application to be made by a private party. This nn 
has now been abolished by the amended section and no Court a 
can take cognizance of any offence punishable under Ss. 172 to  Fapgasam 


158 of the Indian Penal Code, except on the complaint in — 
writing of the public servant concerned, etc., or of the Court ner 
when such offence is alleged to have been committed in, or in 
relation to, any proceeding in that Court. Mr. A. V Visva- 
natha Sastriar, who appears for the respondents, takes more 
than one prelimfnary objection. | We have only heard him so 
far on one, and that is the question whether sanction proceed- 
ings can now be entertained under the Criminal Procedure 
Code as amended. Mr. Visvanatha Sastriar maintains that 
this is not an appeal under S. 195 Criminal Procedure Code 
and that the amendment of that section has effected an altera- 
tion in procedure. Now, it is settled law that new procedure 
affects bygone transactions and alterations in procedure are 
always retrospective. Gardner v. Lucas (1). It is conceded 
by Mr. K. S. Jayarama lyer for the petitioner that if this is a 
inatter of procedure, the contention of the other side is correct. 
Mr. Jayarama Iyer however contends that there is a right of 
appeal given under S. 195 Criminal Procedure Code itself and 
that this section is self-contained and independent of, or addı- 
tional to, any other right of appeal given by the Code. If this 
is an appeal, then the right of appeal inhered in the parties at 
the time the original application for sanction was made, which 
was on or before the 8th December 1921, for it is clear law 
that you cannot deprive a suitor of a right in a pending action 
of an appeal to a superior tribunal which belonged to him as of 
right. Colonial Sugar Refining Company v. Irving (2). So 
that, if this is an appeal, we can hear the petition ; if this 1s 
not an appeal, but a mere matter of procedure, then, 
alterations in procedure being retrospective, we are not at lı- 
berty to entertain it. [hat this is not an appeal under the 
ordinary appellate chapters of the Code__Chapters 31 and 32-- 
is clear from the ruling in Bapu v. Bapu (3). That was a de- 
cision of the Full Bench where the Court said they were not 
prepared to dissent from the conclusion arrived at by the Full 
Bench in Muthuswami Mudaly vw. Veeri Chetti (4). They 
added “ we think however, the power conferred upon this Court 
by S. 195 (6) Criminal Procedure Code is not a part of the ap- 





Ii. (1878) LR3 A C 582 at 603. 2. (1905) A C 369. 
3. [TL R39 M 750 22M L J 419 (F. B.) 
4. (1906) IL R30 M 382:17 M L J 266 (E B.) 


ie 
Pilla 


1. 

Rangasami 
Pillai 

Odgers, J. 


276 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVI. 


pellate and revisional jurisdiction of this Court conferred by 
chapters 31 and 32 of the Code of Criminal Procedure. It is 
a special power conferred by S. 195 (6) Criminal Procedure 
Code.” They decided that when the judges are equally di- 
vided on a question under S. 195 the matter is governed by 8. 
36 of the Letters Patent and not by S. 429 or 439 of the Cri- 
minal Procedure Code. ‘The bearing of this case on the case 


in Muthuswami Mudaly v. Veeri Chetti (4) will be considered 
11 a moment. Meantime it is instructive to refer to the opinions 
of the referring judges because, in the first instance, there were 
differing judgments and also an order of reference to the Full 
Bench, in all of which the matter was considered in some detail. 


Sundara Iyer, J., in his first opinion held that cls. 6 and 7 of S. 
195 Criminal Procedure Code do not provide on terms that an 
appeal lies from an order granting or refusing sanction, nor 
does chapter 31, relating to appeals, provide that an appeal 
shall lie from such an order, that the power of the superior 
Court under those clauses is similar to what it possesses 1n ap- 
peals and that the same may be said of the powers of the High 
Court in proceedings in revision. As to the language of 
S. 429, Criminal Procedure Code, the learned Judge was of 
opinion that the language referring to the powers of a Court of 
appeal under S. 195, Criminal Procedure Code was employed 
‘only because it is the Court to which an appeal lies from the 
decisions of the Court granting the sanction that has got power 
to revoke a sanction or to give a sanction refused by an inferior 
Court.” Spencer, J. also held that there was no rule of law 
which subjects applications made under the special provisions 
of S. 195, Cr. P. Code to the periods of limitation contained 
in the Limitation Act. The learned Judges therefore in their 
first judgments both concurred that an application under 
S. 195 (6), Cr. P. Code cannot strictly be regarded as an 
appeal. To come to the Full Bench decision in Muthuswamt 
Mudali v. Veeri Chetti (4), that case decided, that the right 
of appeal conferred by S. 195 (6), Cr. P. Code, as read with 
sub-clause 7, is not restricted to a right of appeal to the appel- 
late Court to which the Court of first instance 1s immediately 
subordinate. It also decided that a revocation of a sanction 
is a refusal of a sanction in the same way as an order confirm- 
ing a grant of a sanction is giving of a sanction for the purposes 
of the section. Muthuswami Mudali v. Veeri Chetti (4) 
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followed Palaniappa Chetti v. Annamali Chetti (5), where it 
was held ‘that under sub-5. (6) a petition by way of appeal 
lies to the High Court in every case in which a civil or criminal 
Court subordinate to it within the meaning of sub-S. 7 (a) 
gives or refuses a sanction whether in respect of an offence com- 
mitted before it or in respect of one committed before a Court 
subordinate to it, and in the latter case, whether it gives a 
sanction refused by the subordinate Court or revokes a sanction 
accorded by such Court. In all these three cases it is to be 
noted that the main question before the Court was, put shortly, 
whether there was one right of appeal or more than one, and 
what Palaniappa Chetti v. Annamali Chetti (5) and Muthu- 
swami Mudali v. Veeri Chetti (4) decided is that in such a case 
there is more than one right of appeal. This is the point on 
which Bapu v. Bapu (3) conhrmed Muthuswami Mudaly v. 
[eeri Chetti (4). As stated above Bapu v. Bapu (3) went 
further and held that the power conferred by S. 195 (6), Cr. 
P. Code is not part of the appellate and revisional jurisdiction 
conferred by Chapters 31 and 32, Cr. P. Code. S. 404, Cr. 
P. Code says that “ no appeal shall lie from any judgment or 
order except as provided for by this Code.” _It is therefore 
necessary in my opinion to find a distinct and definite right of 
appeal given by S. 195, Cr. P. Code itself before it can be 
assumed that any such right of appeal exists. Now, sub-S. 6 
says that “any sanction given or refused under this section 
may be revoked or granted by any authority to which the autho- 
rity giving or refusing it is subordinate, etc.” Ihe wording 
itself seems to point to an original refusal or an original grant 
by the High Court as a superior authority itself. Sadasiva 
Aiyar, J. in Panchalu Reddi v. Chinna Venkata Reddi (6) 
says that the powers given by S. 195 (6) of the Cr. P. Code 
to the superior “authority” is a specific statutory power. 
Though it is usual to call the application to the superior autho- 
"ity a petition of appeal, the learned Judge doubted whether 
it could be called an appeal. And in Subbasart v. Emperor(7) 
the same learned Judge was inclined to hold that the applica- 
tion to the appellate Court to revoke or grant a sanction grant- 
ed or refused is not an appeal, but an original application. In 
Public Prosecutor v. Raver Unnithirt (8) it was said that a con- 
(1902) TL ReyM aa MI 
4. (1906) ILR 30M 382:17 ML J 266 (E B). 
3. (1911) I LR 39 M 750:22 ML J 419 (F B). 
6. (1918) ILR 42 M 96:35 ML J 686. 7, (1921) ILR y M 47. 
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hrmation of sanction by the appellate Court is equivalent to a 
fresh grant of sanction by that Court. No doubt, S. 439, Cr. 
P. Code in speaking of the High Court’s power of revision, 
confers on the Court any of the powers conferred on a Court 
of Appeal by Ss. 195, etc. But I am of opinion, which 1 think 
is supported by authority quoted above, that the “ Court of 
Appeal ” referred to is only a designation of the superior autho- 
rity to which application for revocation or grant is to be made. 
Further, it will be noted that 5. 429, Cr. P. C. which provides 
for a difference of opinion between Judges composing the Court 
of appeal, 1s not confined to appeals under Chapter 31, whereas 
S. 428 (1), Cr. P. Code deals with appeals under * this Chap- 
tcr.’’ This distinction is important in relation to the decision 
in Bapu v. Bapu (3) which held that cl. 36 of the Letters 
Patent applied and not S. 429, Cr. P. C. on a difference of 
opinion between the Judges composing the superior Court to 
which application is made under 5. 195 (6), Cr. P. Code. 
Further, I am of opinion that the alterations made by the 
amendments to the Code are merely alterations of procedure. 
Prosecuions for various offences committed in relation to pro- 
ceedings before public servants or Courts are still puntshable, 
but those proceedings are to be initiated on complaints either 
ot the public servants or the Courts concerned themselves and 
not on the application for sanction to prosecute by a private 
party. The public servant or Court will still generally be set 
in motion by the party aggrieved though of course it will be 
open to either to take proceedings suo motu. 

For these reasons I am of opinion that no appeal 1s pro- 
vided for in the Code under S. 195, Cr. P. Code and further 
that the amendments made affect only procedure. We have 
therefore since the amendment no power to entertain this peti- 
tion, which must be dismissed. 

Wallace, J.: This is a petition to set aside an order of 
the Additional District Magistrate, [anjore, revoking the sanc- 
tion granted by the Sub-Divisional Magistrate, Tanjore, for 
the prosecution of the respondents for an offence under S. 188, 
indian Penal Code. 

A preliminary legal point is raised by the respondents, 
namely that, since the new amended Cr. P. Code has abolished 
such sanctions and since that is now the law in force in this 
case, this petition does not lie. The petitioner rejoins that 
the right to move this Court for sanction is of the nature of a 
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substantive right, such as a right of appeal, which cannot be 
taken away by any alteratron of the processual law. I think 
the respondent’s contention must be upheld for two reasons : 
first, that there is no substantive right now taken away ; and 
the right conferred by the old S. 195 (6) of the Cr. P. Code 
is not a right in the nature of a right of appeal ; and secondly, 
to comply with the pctitioner’s request and grant a sanction 
now, would be futile proceeding since no Court can now take 
cognizance ef complaints under any such sanction. 


To take the first point the substantive right which the peti- 
tioner possesses is the right of setting a criminal prosecution 
In train against a party who has committed a breach of an 
order under S. 144, Cr. P. Code. The necessary preliminary 
under the old S. 195 (1) to such a prosecution was the obtain- 
ing by the party of a sanction or the prosecution of a complaint 
by a public servant named thercin. | Now the method of pro- 
ceeding by first obtaining a sanction has been abolished. 
Clearly the change is a change in the processual law and does 
not deprive the petitioner of his substantive right to set the 
criminal law in motion. The petitioner still has a method 
under the new procedure for setting the law in motion, since 
he may apply to the public servant, or any authority to whom 
that public servant is subordinate to present a complaint. 


Sych an application as is now before us is not defined 
anywhere in the old Criminal Procedure Code as an appeal, 
nor do any provisions of Chapter 31 extend to it. The peti- 
tioner points out that under S. 439, old Criminal Procedure 
Code, it was laid down that the High Court may in proceeding 
under that section exercise any of the rights conferred on “a 
Court of appeal ” by Ss. 195, etc., which seems to imply that 
5. 195 confers some powers of the nature of appellate powers 
on a superior Court, and the omission of S. 195 in the new 
>. 439 emphasises the fact that the phrase “ Court of appeal ” 
as hitherto used had reference to the powers conferred on 
Courts in the matter of sanctions now abolished. However 
the question whether, in taking proceedings under the old 
S. 195 (6), this Court is a Court of appeal has been fully dis- 
cussed in the, Full Bench case of this Court reported in Bapu v. 
Bapu (3), which lays down that the power exercised under 
the old S. 195 (6) is neither appellate nor revisional power, 
but a special power. The previous rulings of this Court which 
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used the words ‘ appeal’ and ‘appellate Court’ with reference 
to these powers, for example, In re Paree Kunhammed (9), 
In re Muthu Krishna Pillai (10), Palantappa Chetti v. Anna- 
malai Chetti (5), Muthuswami Mudali v. Veeri Chetti (4) 
Jamna Doss v. Sabapathy Chetty (11) must therefore be 
taken to have been using these words loosely and not with 
strict technical accuracy. S. 439 also indicates plainly enough 
that the powers of this Court as a Court of appeal under the 
old S. 195 (6) are to be found in that section alone and are 
limited to the terms of that section. It is significant that 
tnere was no other section which laid down that the powers 
of the High Court under the old S. 195 (6) Criminal Proce- 
dure Code, consisted of any of the powers which were under 
the old Ss. 423, 426, 427 and 428, the other sections quoted in 
S. 439, conferred on it. Another significant fact is that no 
where was any period of limitation fixed for petitions under S. 
195 (6), whereas a regular right of appeal has always a de- 
fined period fixed within which it must be exercised. Old S. 
195 (6) to my mind, indicates that, in a case like the present, 
the power of the Court as a “ Court of appeal,” to adopt the 
phraseology of old S. 439 1s limited to granting a sanction re- 
tused by the lower appellate Court, which sanction is a fresh 
sanction and is not a revival or resuscitation of the original 
sanction granted by the original Court which had been revoked 
by the lower appellate Court. No reported case controverting 
this view has been quoted to us. There is no reported case 
in this Presidency, so far as I know, which e. g., lays down that 
when a sanction has been granted and revoked and again grant- 
ed, the six months are to date from the date of the original 
grant as if that had been resuscitated. The case reported in 
In re Muthu Krishna Pillai (10) is not in point, as there the 
original sanction had never been interfered with. 

The same result will be obtained by considering the matter 
from another point of view. Assuming, without deciding, peti- 
tioner’s contention that, for the purposes of a petition -under 
old S. 195 (6) the District Magistrate as a public servant is 
within the meaning of S. 195 (1) subordinate to this Court, 
it is clear that petitioner might have applied in the first instance 
in this Court for the sanction he now seeks. It follows that 
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his right to move this Court does not depend on there being in 
existence an order against him against which he can “ appeal.” 
Such right as was given him by the section was a right to apply 
to this Court for a sanction, irrespective of what had happened 
to similar applications in any Court subordinate to this Court. 

For the above reasons I hold that petitioner’s right to ap- 
ply for a sanction is purely a matter of processual law and not 
a right of the nature of a right of appeal. 

As to the 2nd point, it rests on petitioner’s contention that 
the grant of sanction by this Court will restore the sanction of 
the original Court so as to enable the prosecution already instt- 
tuted on that sanction to continue from where it left off when 
the sanction was revoked ; that is, in his view, the revocation of 
sanction has not destroyed the sanction but merely holds it in 
abeyance if and while an appeal is pending. The petitioner 
goes further and contends that, since the Criminal Procedure 
Code does not contemplate a case once begun ending merely be- 
cause a requisite sanction had not been obtained or because the 
sanction on which it was instituted has been revoked, no subse- 
quent discovery of absence of sanction or revocation of sanction 
can interfere with its jurisdiction. Such a position, I must 
hold to be untenable, since it would imply that the right to have 
a sanction revoked would be quite futile, if a complaint based 
on a sanction had already been put in, since on this theory any 
subsequent revocation would not affect the jurisdiction of the 
Court to proceed with the trial of the complaint already filed. 
The petitioner appeals to S. 537 of the Criminal Procedure 
Code for his position : but it does not really help him since that 
section has no application to cases under trial when it is dis- 
covered that no sanction exists or that the sanction given has 
been revoked. Obviously the Court has power to discharge 
or acquit an accused person of a charge which requircs previous 
sanction if, in the course of the trial and before judgment is 
pronounced it is brought to its notice that no sanction has been 
obtained, and I can see no diference between such 
a case and a case where the sanction on 
which the trial is proceeding has been set aside 
during the trial. Revocation of a sanction must have some le- 
gal effect and can only imply, to my mind that the prosecution 
started under the sanction can proceed no further and has come 
to an end. 

For reasons already given, I have held that the petitioner 
can now ask, and is now asking, this Court only to grant a fresh 
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sanction and that this is not a petition of appeal against, or a 
petition to revise, any order of the lower Court and for reasons 
now given I hold that the original sanction given has, by the 
revocation, been swept away for ever and cannot be revived by 
any order on this petition. 

The new Criminal Procedure Code has abolished the right 
to present such a petition and this petition must be heard under 
the existing processual law. That law now forbids any prose- 
cution being instituted merely upon a sanction granted to a pri- 
vate party. It follows then that, even 1f this Court does grant 
the petitioner the sanction that he seeks, such a sanction would 
Fe of no avail for instituting any prosecution ; and this is an 
additional reason for refusing to grant the petitioner the sanc- 
tion which he seeks, since to grant it would be a merely empty 
formal proceeding of no use whatever to the petitioner. 

As I have already pointed out, the petitioner is not left 
without a remedy, since it is still open to him to move the 
authorities to whom the Additional District Magistrate is sub- 
ordinate within the meaning of S. 195 (1) to present a com- 
plaint on which the respondents may be prosecuted for their 
disobedience of the order passed by the Original public servant. 

I therefore agree that the petitioner's petition 1s not main- 
tainable and must be dismissed. 


A.S. V. Petition dismissed. 


' FULL BENCH. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : SIR WALTER SALIS SCHWABE K. C. Chief 
Justice, MR. JUSTICE Coutts TROTTER, AND MR. JUSTICE 
RAMESAM. 
James Ralph Freer Appellant* (Plaintff-Petttoner. ) 
v. 
H. A. Johnson Respondent (2nd defendant- 
co-respondent). 

Damages—Divorce—Wifes adultery—Liability of co-respondent—Measure 
of damages—Practice. 

In a husband’s suit for divorce on the ground of the wifes adultery with 
the co-respondent, the Court can, if the adultry is proved, award damages 
against the co-respondent But the damages in divorce are not punitive. The 
means of the co-respondent are an irrelevant consideration except in so far ag 
they were of assistance to him in seducing the wife. It is not the intention 
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that a man should make a profit out of the dishonour of his wife. The only F. B. 
question is what the petitioner kas lost in his wife. Freer 


When damages have been assessed, in the absence of an order to the con- 
trary, they must be brought into Court and dealt with according to well- 
established principles. The sum may be ordered to be paid out to the plaintiff, 
but this is an exceptional course. The money may also be settled on the wife 
or her children. 


Appeal against the order of the District Court of Trichi- 
nopoly dated 30th March 1922 in O. S. No. 1 of 1920. 

V.V. Srinivasa Iyengar and T. Krishnaswamy Iyengar for 
appellant. 

Respondent not represented. 


The Court delivered the following 


JUDGMENTS :__The Chief Justice :. In this divorce case Sir Walter 
the petitioner and the Co-respondent are both engine-drivers. i i 
The trial Judge has found the respondent guilty of adultery on 
the evidence of her having given birth to a child over a year 
after leaving the petitioner, and granted a decree of divorce. 
He has exonerated the co-respondent from the charges of adul- 
tcry brought against him, and dismissed him from the suit with 
costs. The petitioner asks that the decree be confirmed and 
appeals against the exoneration of the co-respondent and asks 
for damages and costs against him. There was a considerable 
body of evidence against the co-respondent on which the trial 
Judge*refused to act, although he did in the course of his judg- 
ment say that in course of time the intimacy between the respon- 
dent and the co-respondent appeared to have overstepped the 
bounds of decency. There was fairly direct evidence of adul- 
tery given by the petitioner’s mother and son, and this the 
Judge. definitely disbelieved though, in my view, on inadequate 
grounds. [here was also a considerable body of other evi- 
dence directed to show inclination to plus opportunity for adul- 
tery, acts of familiarity between the two, circumstances under 
which they were alone together when adultery may have taken 
place, constant association between the two, meetings arranged 
at out of the way places, and the like. To this must be added 
the admitted fact that the respondent gave birth to an illegiti- 
mate child, and no evidence or suggestion of any other person 
being the father was given, and the somewhat curious denials 
given on oath by the respondent and the co-respondent them- 
selves. She gave no denials in examination-in-chief, but in 
answer to the co-respondent said “ The co-respondent had noth- 
ing to do with me sexually. I have my own resources and live 
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on them ”; and he said “ I never did anything to make the res- 
pondent misbehave or leave her husband,” and * I had no 
indecent relationship with the respondent when she was at 
Madura,” and nothing else on the subject. Now, it was de- 
finitely alleged that they had for some time been living together 
i the co-respondent’s house. His answer was that his sister 
and others were living there and that the respondent was a 
friend of the sister ; but no evidence was called to corroborate 
this. Indeed the respondent devoted attention mainly to prov- 
ing ill-treatment by the petitioner, and neither seems to have 
taken much trouble to disprove the adultery alleged. [Ít is 
possible that this was partly due to expressions that fell from 
the Judge indicating that he was not satished with the petition- 
er’s case. On the evidence there was an overwhelming case 
against the co-respondent and, loathe as 1 am to disagree with 
the trial Judge’s findings of fact, the reasons he gives for dis- 
believing the evidence are so unconvincing, that I think we must 
reverse his decision and find the co-respondent guilty. 


There remains the question of damages. The damages 
in divorce are not punitive. The means of the co-respondent 
are an irrelevant consideration except in so far as they were of 
assistance to him in seducing the wife. Itis not the intention 
that a man should make a profit out of the dishonour of his 
wife. The only question is what the petitioner has lost in his 
wife. Whether the co-respondent can pay that loss or not is 
immaterial. When damages have been assessed, in the absence 
of an order to the contrary, they must be brought into 
Court and dealt with in pursuance of the Judge’s 
order. They may be ordered to be paid out to 
the petitioner, but this course ts the exception and 
not the rule. They may be settled on the wife, or on 
her children, or otherwise dealt with in the discretion of the 
Court on now well established principles. 


In this case I doubt if the petitioner has lost anything by 
the act of the co-respondent. The home was clearly an unhappy 
one owing to the incompatibility between the wife and the hus- 
band and the husband’s mother. The wife took little or no part 
in looking after the petitioner's house or his comfort: and he 
derived little pleasure from her society. She left him long 
before he commenced proceedings, and it 1s not proved that the 
co-respondent in any way persuaded her thereto. She was of 
casy virtue and of a gregarious and pleasure-loving disposition. 
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There were no children of the marriage to be provided for or 
the burden of whose up-bfinging has been left to the deserted 
husband. The husband has no doubt been put to some expense in 
having his marriage dissolved. I do not accept his statement 
that he has injured his prospects with his Railway Company 
owing to the co-respondent’s association with his wife, and I can 
find no other element of damages present. He will get his 
costs here and below and Rs. 100 to cover any loss he has 
suffered. 

The decree is confirmed as regards divorce, but varied by 
hnding the co-respondent guilty of adultery with the respondent 
The appeal will be allowed with costs here and below against 
the co-respondent. [he costs of the co-respondent, if paid, 
must be returned and the co-respondent must pay Rs. 100 as 
damages, such damages to be paid to the petitioner. 

Coutts Trotter, J :— l agree and have nothing to add. 

Ramesam, J. :—-I agree. 


A. V. V. 


Decree varied. 





ÎN THE High COURT OF JUDICATURE AT MADRAS. 


PRESEN : MR. JUsTICE KRISHNAN AND MR. JUSTICE 
WALLER. 


Rukmani Ammal Appellant* (1st Defen- 


and 2nd defendant) (Ap- 
y. 
Narasimhachariar and another 


Respondents (Plaintif 
and 2nd defendant) (Ap- 

pellant and 2nd respondent). 

Hindu Law—Partition—Sisters—S ur vivorship—Right to, when lost. 

Two step-sisters, who inherited their father’s properties after the death of 
his widow, divided his immoveable properties under a partition deed, which 
after reciting a prior partition of moveables allotted various items of land to 
each of the sisters and closed with the following clause :—“ Henceforth the only 
relationship between us will be one of friendship and not of property.” Held, 
on a construction of the document, that the parties intended not merely to give 
their present right to the properties but to exclude the right of succession by 
survivorship in case one of them predeceased the other. 

Muttu Vaduganadha Thevar v, Dora Singha Thevar, IL R 3 M 290; 
Gomathi Ammal v. Kupputhayi Ammal, 14 M L J 175; Subbammal v. Laksh- 
mana Atyar, 26 M L J 479 distinguished. 

Appeal against the order of the District Court of Coimba- 
tore in Appeal No. 283 of 1921 dated 12—10—1922 (O. 5. 
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No. 720 of 1921 on the file of the Court of the District Munsif 
oi Erode). y 


A. Krishnaswami Iyer tor appellant. 
N.S. Rengaswami Atyangar for respondent. 


The Court delivered the following 
JUDGMENTS M aller, J -_The question for decision is 


.as to the proper construction of a partition deed executed by 


two step-sisters. They inherited the properties of their fa- 
ther after the death of his widow. Ihe moveable properties 
they divided without a deed and the immoveable by the deed 
in question nine years after, one of them, Janaki by name, died 
leaving a will in favour of the plaintiff. The will is disputed by 
the other sister who claims the property by right of survivor- 
ship. The partition deed is Ex. A It refers to the fact that 
the moveable properties had already been divided, allots a de- 
cree to one sister and an usufructuary mortgage to the other 
and divides the immoveable properties between them. Ít 
closes with the sentence “ Henceforth the only relationship 
between us will be one of friendship and not of property.” The 
question is whether they intended by this expression to exclude 
the right of succession by survivorship. It is argued that their 
intention was merely to give up their present and not their fu- 
ture rights. ° 


The phrase used in Ex. A is sometimes to be found in 
deeds of partition between males. In such cases there is no 
question of right of survivorship and the phrase would seem to 
carry no special significance. Ina case like this, however, there 
is a question of a right of survivorship and the phrase might 
well have been intended to carry a special significance. 


Several rulings have been cited. The first is Muttu Vadu- 
ganadha Tevar v. Dora Singha Thevar (1). A partition 
deed was relied on in which occurred precisely the same phrase 
as is now under consideration. The finding was (vide page 
339) that the right renounced in the partition deed was ab- 
solutely different from the right in contest in the subsequent liti- 
gation. The decision does not, I think, help the appel- 
lant. Here each sister renounced “ henceforth ” all right to 
the other’s share and they cannot but have had in contemplation 
the certainty that one of them would predecease the other. 
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The next ruling, Gomathi Ammal v. Kupputhayi Am- 
mal (2) is of no greater service to the appellant, for the finding 
was that the sisters could not have had in contemplation the re- 
nunciation of the right of survivorship, as they believed them- 
selves to be entitled to an absolute estate. Had they known that 
their estate was limited the language of the deed that there- 
after the connection between them was to be that of blood only 
might have led the Court to a different conclusion. The Munsitf 
in this case has entirely failed to grasp the real significance of 
the ruling. 


The last ruling is no more favourable to the appellant. 
It is Subbammal v. Lakshmana Iyer (3). In that case certain 
expressions had been used in a deed which were not very apt 
to. the occasion but had been interpreted by the lower Courts as 
excluding the right to succeed by survivorship. The High 
Court held that all doubt would have been set at rest had the 
more usual words that “ the parties henceforth had no connec- 
tion of property but only of blood” been added. The Munsif 
interprets the ruling as meaning that it is essential that all 
the three expressions should be present in order to justify the 
inference that the right of survivorship had been renounced. He 
is, | think, wrong. It seems to me clear that the High Court 
regarded the first two phrases as being of doubtful import and 
the third as quite conclusive. 


In the result, I think that the learned District Judge 
rightly interpreted the partition-deed and would dismiss the 
appeal with costs. 

Krishnan, J. > | agree that the construction placed in 
Ex. A by the District Judge is correct and that this appeal fails 
and is dismissed with costs. 


A. V. V. Appeal dismissed. 





2. (1903) 14 M L J 195. 3. (1914) 26 M L J 479. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND Mr. Justice WALLER. 


P. Venkatachalam Chetty A ppellant®* (Defendant). 
v. 
P. S. Govindaswami Naicker Respondent (Plaintif). 


Probate and Administration Act, S. 3—Deed—Construction—Gift or will— 
No disposal of any tmmediate interest in property. 


A document purported to dispose of a part of a house to which the donor 
‘sas entitled, in these terms :— You (donee) shall yourself after my life-time 
use and enjoy the two TOOMB..................... I shall myself enjoy the rent 
in respect of the two rooms as long as I may be alive. You shall yourself use 
end enjoy after my life-time that rent and the two rooms from son to grand- 
son with power of sale etc. To this effect is the gift deed executed and given 
in respect of the aforesaid two rooms,” Held that the document, though in 
form a deed of gift, was in fact a will. It was a declaration of the intentlons 
of the donor with respect to her property after her death inasmuch as there 
was no disposal of any immediate right of possession or any immediate interest 
in the property. In wills in this country it is not uncommon for the donor 
to reserve to himself a life-interest in he property disposed of and such a reserva- 
tion is not conclusive against the document being testamentary in ita character. 


Thakur [shri Singh v. Thakur Baldeo Singh 10 C 742 Relied on. 


On appeal from the Judgment of the Hon’ble Mr. Justice 
Kumaraswami Sastri, dated the 30th day of August, 1922, in 


the exercise of the Ordinary Original Testamentary Jurisdic- 
tion of the High Court in T. O. S. No. 11 of 1921. ° 


B. Sttarama Rao, K. P. Ramakrishna Iyer and K. B. Renga- 

natha lyer for appellants. 

K. Doraisami Iyengar for respondent. 

The Court delivered the following 

JUDGMENTS : The Chief Justice : This is an appeal 
from a Judgment of Kumaraswami Sastri, J. in which he found 
that a document dated November roth, 1913, described as a 
gift deed was in fact a will. He found that it was duly exe- 
cuted and declined to go into the question whether certain pro- 
perty which passed under that document had been disposed of 
between the date of the will and the date of the death of the 
testatrix. There was ample evidence as to the execution 
of the document, three witnesses being called who 
swore that they saw the testatrix afhx her mark 
in their presence. He believed that evidence and I can find 
no reason for suggesting that that decision is wrong. The 








^O S Appeal No. 106 of 1922, 14th November, 1928. 
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question whether the document is a will or a gift is more diff- 
cult. It is contended that it is in effect a deed of gift operating 
in presenti and not a will at all, and that as it is a deed of gift 
in respect of immoveable property which has not been register- 
ed, it is void and has no effect. A will is defined in S. 3 of the 
Probate and Administration Act (V of 1881), as “the legal 
declaration of the intentions of the testator with respect to his 
property, which he desires to be carried into effect after his 
death.” This document which, as I have said, is described 
as a gift deed purports to dispose of part of a house. The 
relevant portions of the document are as follows :__‘‘ You 
shall yourself after my life-time use and enjoy the two rooms 
built on the ground of the house Municipal No. 11 

I shall myself enjoy the rent in respect of those two rooms 
as long as I may be alive. You shall yourself use and enjoy 
after my life-time that rent and that ground and the two rooms 
from son to grandson and so on in succession with power to 
o‘ft, mortgage, exchange and sale. No one has any right to 
or interest in those rooms. To this effect is the gift deed 
document executed and given in respect of the aforesaid two 
rooms and their grounds.” In form it is a deed of gift and 
not a will, but in fact it is a declaration of the intentions of 
the donor with respect to her property which she desires to be 
carried into effect after her death, because there is no disposal 
of any immediate rights of possession or any immediate 
interest in the property. The fact that the document 
purports to reserve a life interest in the property to 
the donor is an argument against its being a will, but as was 
pointed out by the Privy Council in Thakur Ishri Singhv. Thakur 
Baldeo Singh (1), no great attention need be paid to that, be- 
cause it 1s a frequent thing in this country to find documents 
which are in fact wills in terms making clear that the person 
disposing of the property reserves a life or immediate interest 
in the property. The various things to consider in arriving 
at a decision as to whether a document is a will or a gift are 
discussed in that Judgment in page 800. The document before 
their Lordships was very different to this, but there were-cer- 
tain matters in common between the two which were relied upon 
by their Lordships, and, in particular, the fact that the docu- 
ment in that case did not purport to give anybody to any posses- 
sory or present interest until the death of the donor. A 
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clear instance of a document which should be held to be a gift 
or a deed of settlement, and not a will, 1s to be found in the 
case of Rajammal v. Authiammal (2), where the donor gave 
te his wife and daughter-in-law, the latter of whom was claim- 
ing maintenance, some property and provided that that pro- 
perty during his life-time should be held by the donees for him, 
that they should receive Rs. 5 per month until his death and 
that after his death they should have the property absolutely. 
It was held that that was a deed of gift and not a will. We 
have to consider the proper interpretation of this document, 
and I have come to the conclusion that it is really a will and 
not a deed of gift, and I mainly base that view on the fact that 
the donee gets nothing until the death of the donor. It 1s 
true that the document was handed over to the donee, but I 
find nothing inconsistent with its being a will in that fact. 


Lastly it is contended that the legacy granted by this will 
has been redeemed by reason of the property having been sold 
after the date of the will to the defendant. I am not clear 
on the judgment whether the learned Judge intended to give 
any decision on that. point. It is said that it is covered by 
the sale deed, Ex. II, whereby the testatrix sold certain pro- 
perty to the defendant. I am not satisfied that it is covered 
by it; in fact on an examination of the documents and the 
further evidence, it seems clear that it is not. But that is a 
matter which it is not necessary to decide now. If and when 
the legatee tries to obtain possession of the property, there is 
nothing in this Judgment or in the Judgment of the Court be- 
low to prevent the defendant, if so advised, from setting up 
that this legacy has been in fact redeemed. 


The appeal will be dismissed with costs. 
Waller, J. :— I agree. I would only add that in my 


opinion the question whether the testatrix had power to dispose 
of the property does not arise in a proceeding of this kind. 


A. V. V. Appeal dismissed. 


a. (1909) IL R 33 M 304: 20 ML J 519. 


3 
PART vin.] THE Mabkas LAW JOURNAL REPORTS. 291 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. 


Yezzu Mallayya Appellant* (1st Defendant). 
v. 
Talluri Punnamma, minor, by next 
friend Konakalla Punnayya Respondents (Plaintif. ) 


C. P, Code S. 11 and O. 32, R. 4 (3)—Minor defendant—Appointment of 
guardian-ad-litem—Conseni of guardian—Express or implied consent—Ex parte 
decree against mtnor—Execution sale—Binding character of —Prior suit by 
minor through next friend to set aside the sale—Disinissal of —Subsequent suit 
by minor to set aside the decree—Bar of res judicata. 


The question whether or not a person appointed as guardian ad-litem of a 
minor defendant consented to his being so appointed is a question of fact in 
each case, The consent of the guardian referred to in O. 32 R. 4 (ili) C. P. Code 
need not be expressed in writing but may be implied from the circumstances of 
the cage. 

Chattar Singh v. Taj Singh, 1. L. R. 43 All. 104 followed. 

A guardian of a minor defendant is not bound to waste the minor’s money 
in contesting a suit to which there is no good defence unless it is proved that the 
minor has been in any way prejudiced by the course the proceedings took or 
that there has been any fraud or gross negligence on the part of the guardian, 
the minor would be bound by the decree. 

In a suit by a minor to set aside a decree and a sale in execution on the 
ground that the minor was not represented in the suit, it was found that the 
minor had previously sued through his next friend to set aside the execution sale 
and had failed in the previous suit. Held that the ground on which the present 
suit was based viz., that the minor was Dot properly represented in the suit in 
which the decree was passed, was a ground that might and ought to have been 
put forward in the previous suit, and that not having been done, the decision 


in the previous suit constituted res judicata under Expln, 4 to S. 11 of the. 


C. P. Code. 
Arunachalam Chetty v. Meyappa Chetty, 1 LR 21 M 91. 
Muhammad Rowther v. Abdu! Rahiman Rowther I L R 46 M 145: 1¢lied on, 
Second Appeals against the decree of the District Court 
of Guntur in A. S. No. 157 of 1921, preferred against the de- 
cree of the Court of the principal District Munsif of Guntur in 
O. S. No. 414 of 1919. 
B. Somayya for appellant. 
B. Satyanaraygna for respondent. 
Ch. Ragava Rao for 3rd respondent in S. A. No. 550 of 
1922. 
The Court delivered the following 
JUDGMENT :. These are second appeals which arise in a 
suit brought on behalf of a minor by his next friend for set- 
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ting aside the decree in O. S. No. 187 of 1917 obtained against 
that minor with the present second*defendant as his guardian 
for a certain sum of money due on a promissory note, and also 
for the setting aside of a sale in execution of that decree, in 
which the third defendant became the purchaser of certain 
properties belonging to the minor. The learned District Judge 
has declared the decree to be invalid but he has upheld the sale 
in execution of that decree, and in consequence, the plaintiff has 
appealed in S. A. No. 850 of 1922 and the decree-holder in 
©. S. No. 187 of 1917 has appealed in S. A. No. 836 of 1922. 
Both the second appeals have been heard together. 


Now, the first question we have to consider is whether the 
decree in O. S. No. 187 of 1917 should be treated as null and 
void and not binding against the minor. The only reason 
urged before us for holding so ts that the consent of the second 
defendant, who was appointed as guardian ad litem of the 
minor, was not obtained beforehand and that therefore his ap- 
pointment should be treated as a nullity and the suit should be 
looked upon as having been decreed against the minor without 
his being properly represented on record. The learned District 
Judge has no doubt found in the minor’s favour on this point, 
but after considering the point carefully we are unable to agree 
with him. 

The second defendant was appointed in 1913 gs the 
guardian of the person of the minor under the Guardians and 
Wards Act. The suit No. 187 was brought in 1917, that is, at a 
time when the second defendant was the certificated guardian of 
the minor. Notice was issued to the second defendant before he 
was appointed guardian and the notice was in these terms : 
“ Take notice hereby that Yezzu Mallayya, the plaintiff in the 
above mentioned suit. (O. S. No. 187 of 1917) has presented 
an application to this Court praying that a guardian ad litem 
for the minor may be appointed and that after receipt by you 
of the notice of application in the matter of the said minor, you 
or any friend of the minor be appointed as such before 
14 31917, the date fixed ; and that, in default, the Court 
shall appoint a separate person as guardian of the minor for 
purposes of the suit.” That notice was served on the defen- 
dant personally and it bears an endorsement in these terms 
‘On 27th February 1917 the Court peon having come to the 
village of IThadikonda and given me, the guardian-defendant 
inentioned in this order, a copy of the notice of application for 
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appointment of a guardian for the minor, herewith attached, | 
have received the same. > (Signed) Konagalla Venkatasubba- 
rayadu (that is, the second defendant).” Itis not disputed 
that this notice was served on the second defendant personally. 
(in the date fixed for the appointment of the guardian the 
second defendant no doubt did not appear, and the learned 
District Munsif, evidently holding that the second defendant 
was willing to act as guardian, appointed him as guardian of 
the minor for the suit. He notes “served, absent, appointed.” 
Now, it is contended that, unless there is an express consent on 
record by the person proposed as guardian that he would act 
as guardian his appointment as guardian is illegal and the case 
should be treated as iÍ no guardian had been appointed for the 
minor. We are unable to accept this argument. All that 
O. 32, R. 4 (u1) says is that no person without his consent 
shall be appointed guardian for the suit. No doubt the con- 
sent of the person is wanted, but there is nothing in the rule 
which requires that that consent should be expressed in writing. 
The consent may be inferred from circumstantial evidence, and 
In this case, we think the circumstances are such that we are 
justified in holding that the second defendant did in fact consent 
to be the guardian of the minor for the suit. He was, as al- 
ready pointed out, appointed guardian of the person of the 
minor under the Guardian and Wards Act, and, under clause 
(11) of R. 4 of O. 32 he was the person who ought to be ap- 
pointed as guardian for the suit, unless the Court considered, 
tor reasons which have to be recorded, that it was for the 
minors’ welfare that another person should be appointed. 
There is nothing here to show that there was any reason for 
thinking that another person should be appointed for the 
minor's welfare. That consent can be inferred from circum- 
stances is clear from the ruling in Chatier Singh v. Tei 
Singh (1), which we respectfully follow. In these circumstances 
we must reject the argument that the minor was not properly 
represented in the previous sult. 


It is also suggested that, as the second defendant was the 
person who executed the promissory note, he had an interest 
that was adverse to the minor; but, in the particular case he was 
not a party himself, he not having bcen sued but only the minor, 
and there is no reason to suppose that the maternal uncle of 
the minor would not have put forward a proper defence for the 
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Mallayya minor if there was one. No guardian is bound to waste the 
Pannamma. Minor’s money in trying to defend aesuit in which the defence 
will not succeed. The conclusion we have therefore come to is 
that the decree itself cannot be set aside. Ít is not proved on 
the minor’s side that she has been in any way prejudiced by the 
course that the proceedings took or that there has been any 
fraud or gross negligence on the part of her guardian. This find- 
ing is sufhcient to dispose of S. A. No. 836 : but there is still 
another ground why the minor is bound by this decree and that 
is the ground of res judicata. The minor’s present next friend 
had brought a suit, O. S. No. 79 of 1920, to set aside the sale 
that was held in execution of this very decree and it would cer- 
tainly have been a proper ground to take in that suit that the 
decree was itself null and void, so that the sale would also be 
pull and void but no such plea was put forward. ‘The suit 
was dismissed against the minor both in the first Court and in 
appeal. We think the ground that is put forward at present, 
viz., that the minor was not properly represented in the suit in 
which the decree was passed, was a ground that might and 
ought to have been put forward in the previous suit, and that 
not having been done, the decision in the previous suit consti- 
tutes the question res judicata under explanation 4 of S. 11 of 
the Civil Procedure Code. As authority for this proposition 
we may refer to the case in Arunachalam Chetty v. Meyappa 
Chetty (2) and Muhammad Rowther v. Abdul Rohiman 
Rowither (3). On this second ground also the plaintiff's claim 
to set aside the decree fails. 

We must therefore allow S. A. No. 836 of 1922, with 
costs throughout, and set aside the decree of the lower appel- 
late Court in so far as it holds that the decree in O. S. No. 187 
of 1917 is invalid. 

S.A. No. 850 of 1922 will fail in this view. We have al- 
rcady held that there was nothing illegal and invalid in the de- 
cree under which the sale took place, and therefore there is no 
ground for holding that the sale in pursuance of that decree 
was in any way affected by illegality or was void. We agree 
with the district Judge in his view that the plaintiff’s claim is 
affected by res judicata as regards the sale also. S. A. No. 
850 of 1922 must therefore be dismissed with costs. 


A. V. V. Second Appeals dismissed. 


a, (1897) [IL Ra1M91:8MLJ 28. 3. (1923) IL R 46M 136. 
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In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— SIR WALTER SALIS SCHWABE, K. C, Chief 
Justice AND Mr. JUSTICE RAMESAM. 


Velamakanya Krishnayya Appellant* (Defendant), 
v. 
S. Ponnuswami lyer and another Respondents (Plaintif ). 


Transfer of Property Act—S. 59 —Equttable mortgage—Document creating 
or Document merely recording already completed transaction of—-Test —Regis- 
tration —Necessity—Document creating equitable mortgage unregtstered—Proo} 
of mortgage by proof of fact of deposit of title+deeds—Permissibility. 

The test to find out whether a document is in itself an equitable mortgage 
and requires to be registered, is, does the document constitute the bargain be- 
tween the parties, or is merely the record of an already completed transaction. 
In the former case, the document must be registered, and is if it affects im- 
moveable property of the value of Rs. roo or upwards, inadmissible in evidence 
unless registered, in the latter case, the document need not be registered. The 
ing of the document, because, if the money is handed over contemporaneously 
with, or in exchange for, the document or after the document, it will be very 
diffcult to establish that the document did not contain the terms of the bargain 
between the parties. The terms of the document itself are a better guide to 
the truth than the verbal evidence given afterwards by persons either trying to 
escape from the liability or to establish it. 

Held that the document in question in the case did not itself create the 
charge, but was merely the record of a charge which had already been 
created, 

Where the document is in itself the equitable mortgage and is inadmissible, 
because unregistered, the mortgagee cannot prove the equitable mortgage by 
proof of the fact of the deposit of the title-deeds with him. After the decision 
ci the Privy Council in Subramanyam v. Lachman, 50 C 338, the decision in 
Elumalai Chetty v. Balakrishna Mudali, 41 M L J 297 on this point can no 
longer be taken to be the law. 


On appeal from the judgment of the Honourable Mr. Jus- 
tice Phillips dated 3rd March 1922, passed in the exercise of 
the Ordinary Original Civil Jurisdiction of this Court in O. S. 
No. 348 of 1920. 

V. Radhakrishnayya for appellant. 

H. Rama Rao for respondents. 

The Court delivered the following 

JUDGMENTS : The Chief Justice : This is an appeal 


from the judgment of Phillips, J., in which he decided that a 
loan made to the defendant by the plaintiffs’ firm secured by 


promissory notes and by deposit of title deeds was secured by a 
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Krishnayya — valid equitable mortgage. The facts of the case are that the 
Ponnuswami clefendant was a servant in a certain firm and had borrowed 





— from time to time monies from that firm secured by promissory 
ie notes and by deposit of title-deeds of his house. The firm 
Schwabe, dissolved and the plaintiffs’ firm took over the assets and lia- 
C.J. bilities of the firm and continued the defendant in their employ- 


ment. Shortly after the taking over of the firm they made 
an advance of Rs. 500 to the defendant and took a promissory 
note from him for the outstanding amount of his indebtedness 
to the old firm plus Rs, 500 and at a later date they made fur- 
ther advance to him some secured by promissory notes. About 
the time of the advance of Rs. 500 the document Ex. B was exe- 
cuted by the defendant and it runs thus. “ Collateral security 
letter in respect of a house executed in favour of Messrs Peru- 
ru Viswanadham and Koneti Desikacharyulu Company of 
Madras. As you have this day obtained an assignment of 
the sum of Rs. 1,945 due by me to Messrs Peruru Viswana- 
dham and Co., the same being the sum of principal and interest 
due, I have this day executed a pro.-note in your favour for this 
sum and the sum of Rs. 500 taken to day, i. e., the total of 
Rs. 2,445 ; so let it be known that for that I have retained with 
vou as collateral security my document of the Collector’s certi- 
ficate No. 815 in respect of my house bearing door No. 11 in 
Tiruvateeswaranpet, Madras.” This, I understand from my 
learned brother, is a more accurate translation than that print- 
ed in the documents. The defendant says that that document 
is in itself an equitable mortgage of his house and, as it has 
not been registered, it cannot be given in evidence. 


The law on the subjct has on several occasions been said 
to be quite clear, but the application of the law, as far as I can 
see, has not been easy. The Privy Council in Subramanyan v. 
l.atchman (1) applying the principles laid down by Lord 
Cairns in the leading case of Shaw v. Foster (2) said, “ the 
test 1s, did the document constitute the bargain between the 
parties or was it merely the record of an already completed 
transaction P” If it constitutes the bargain, then, on the 
well-known rule that, where contracts are reduced to writing, 
you cannot give parol cvidence of their contents. In order to 
prove the mortgage, the plaintiff would have to attempt to put 
in as evidence the document and, if it is a mortgage document, 
he would be precluded from so doing by the Transfer of Pro- 


1. (1923) IL R 50 C 338: 44 ML J 602 (PC). 2 LRs AL 32: 
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perty Act and under the Registration Act. The question in 
each case, which it is difffcult to decide, is whether or not the 
document does constitute the bargain, or is merely a record of 
a completed transaction : and I think that when one looks at 
the cases, the easiest guide is the question whether or not the 
money was paid before the making of the document, because, 
if the money is handed over contemporancously with, or in 
exchange for, the document or after the document, it will be 
very difficult to establish that the document did not contain the 
terms of the bargain between the parties. In order to arrive 
at the true facts in respect of that question, J think that 
the first thing to do is to look at the document itself. In many 
cases, it will appear from the document that the document is 
handed over before any advance is made ; in some cases ıt will 
appear from the document that the document comes into exis- 
tence in reference to a past advance, as for instance, where an 
advance is secured by a promissory note and the document giv- 
ing equitable mortgage of the property as security is dated at 
a later date than the time of the advance ; and, as a general 
rule, the terms of the document itself are a better guide to the 
truth than the verbal evidence given afterwards by persons el- 
ther trying to escape from the liability or to establish it. The 
terms of the document are to the effect that the 
matter had already been completed, and I do not think that 
this document was made to create a charge. | think it was 
merely recording the charge which had already been created, 
and | think it can be said that there was here a completed con- 
tract of mortgage before the letter was passed, so distinguishing 
it from Bairab Chandra Bose v. Anathnath De (3), where, on 
the terms of the document there and from the surrounding cir- 
cumstances, it was held that it could not be said that there had 
been a completed contract before the letter was passed. I rely 
mainly on the past tense used in the letter. It says that the 
promissor has executed the promissory note and that he has 
taken a sum of Rs. 500 and he purports to inform the new firm 
that he has left with them his documents as collateral security. 
{ think on the whole it is merely recording the facts for their 
information and, of course, in order to provide them with 
strong evidence if necessary, and not making the bargain by 
the letter. 

The oral evidence is not satisfactory. The defendant 
himself does not make good on his‘evidence the case for which 
~~ 3. (1919) 57 I C 686, ee 
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he is contending. he evidence called by the plaintiff is not 
satisfactory because it is that of gumastas who knew very lit- 
tle about the facts and that of a partner of the firm who, though 
gives some strong evidence from which it could be inferred that 
the bargain had been in fact completed before this document, 
he does not pretend to have been present or to be able to 
give definite first hand evidence of the facts. 

On the whole, | must come to the conclusion that the 
learned Judge is right. I should add that, in his judgment, 
he expressed the view that, even if this document did contain 
the terms of the contract made, it would be possible for the 
plaintiffs to prove their equitable mortgage by proving the fact 
of the deposit of the title-deeds with them. In so holding, he 
was following the decision in Elumalai Chetti v. Balakrishna 
Mudali (4), which, I think, in view of the later decision of the 
Privy Council in Subrahmaniam v. Latchman (1), can no long- 
cr be taken to be the law. 

The appeal must be dismissed with costs. The Receivers 
may take their costs from the estate in the first instance. Six 
months’ time is allowed for redemption. 

Ramesam, J. :__I would add that the translation of Ex. 
B, even in the first sentence, is not strictly accurate. It ought 
to run, “As I have this day got novated in your favour the 
sum of Rs. 1,945, etc.”’ The Telugu is “ Avala ” which means 
novation and not assignment. If the plaintiffs’ firm are as- 
signees from the old firm, strictly the assignment would have to 
be by a registered instrument. But no such difhculty arises. 
| agree with my Lord's judgment. 

A. S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT > MR. Justice Courts [ROTTER AND MR. 
{USTICE RAMESAM. 


K. Ramaswami Naicker Appellani" (Defendant). 
v. 
Alamelu Ammal Respondent (Plaintiff). 


Res Judicata between co-defendants—Rule as to—Applicability of—Condi- 
tions—Fraudulent benami transfer—Plea of—Maintainability—Covenant for 
quiet enjoyment—Damages for breach of—Sutt for—Plea in. 
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In the course of the insolvency of C., the Official Assignee challenged, a» 
not being bona fide and as being without consideration, a 
transfer of the insolvent property obtained by R from a 
transferee from the insolvent himself, and a transfer made by R 
to A. of the same property. A suit brought by the Official Assignee against 
R. and A. jointly for a declaration that the transfers in their favour must be set 
aside for want of good faith and like considerations was decreed on the ground 
that the transferees were not purchasers in good faith, the appellate Court, iu 
that suit, also expressing the opinion that the transfers were not for consideration. 
In a suit by A. against R. for damages for breach of the covenant for 
quiet enjoyment due to her having been ousted by the Official Assignee, /eld 
(1) that the opinion of the appellate Court in the prior proceeding that the 
transfer in favour of A. was not for consideration was mere obiter dictum and did 
not operate as res judicata between R. and A., and (2) that R. could not plead 
that the transfer in favour of A. was a benami transaction intended to cheat 
the creditois of C. 
Appeal against the Judgment of the Hon’ble the Chief 
Justice in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 766 of 1920. 


V Varadaraja Mudalitar for appellant. 


V V Srinivasa Atyangar and A. Narasimhacharya for 
respondents. 


The Court delivered the following 

JUDGMENTS :__Coutts Trotter, J. This isa curious 
case which arises out of the rather complicated affairs of a man 
called Chockalinga Naicker, who was adjudicated insolvent in 
February, 1915. I have had occasion to go into the story at 
considerable length on another occasion and | need only, for 
the purpose of the present case, recapitulate the circumstances 
very briefly. On the 2nd September, 1910, Chockalingam pur- 
ported to transfer the lands to Pachaimuthu Naicker for 
Rs. 2,000. On the 27th June, 1912, Pachaimuthu in his turn 
transferred them to Ramaswamt Naicker, who is closely related 
in a double way to the insolvent Chockalingam for Rs. 3,000. 
On the 27th of June, 1914 Ramaswami Naicker purported to 
transfer the lands to Alamelu Ammal for Rs. 4,550. In 
the course of the insolvency of Chockalingam, the Official As- 
signee challenged these alienations. He challenged them as 
being not bona fide and as being without consideration, and the 
end of that was that I tried a proceeding in which the Ofhcial 
Assignee, as representing the estate of Chockalingam, sued 
Ramaswami Naicker and Alamelu Ammal jointly in order 
to get it declared that these transactions must be set aside for 
want of good faith and like considerations. In those proceed- 
ings Ramaswami Naicker and Alamelu had exactly the same 
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interest, viz., to resist the contentions of the Official Assignee 
on both points. They failed. It was held by me that the 
garnishees had not shown that they were purchasers in good 
faith, and I undoubtedly used expressions which indicated, let 
us say, some suspicion as to whether the purchases were for 
valuable consideration. But, reading my own judgment, it 
seems to me clear that I took very good care not tg decide that 
point. It went on appeal and my decision was confirmed by 
the late Chief Justice and Napier, J. and, no doubt, they did 
use language which went a good deal further than mine with 
regard to the question of consideration or want of considera- 
tion. he present Chief Justice, who decided this case on 
the Original Side, has indicated the view that, even if the appel- 
late Court must be taken to have expressed the opinion that 
there was no consideration in that case having regard to the 
iact that they agreed with the finding on which I dismissed the 
suit, namely, that there was a lack of good faith, that was the 
real ground of decision and that the other ground was obtter 
dictum being a mere expression of opinion not necessary for 
the decision of the case. The suit which was tried by the 
Chief Justice arose inthis way. There was a suit brought by 
Alamelu Ammal against her vendor Ramaswami Naicker and 
she said, “ Here is this conveyance in my favour. I have been 
ousted by the action taken by the Official Assignee. You must 
indemnify me for the loss on my bargain and pay me damages 
based on the value of the land at the time that you failed to 
carry out your undertaking as embodied in the covenant for 
Guiet enjoyment which is part of the sale deed.” To that 
the only answer that is vouchsafed is this. at least that is the 
only point pressed before us__that, because the Court in those 
proceedings had to try whether there was a valid transfer away 
{rom the estate of Chockalingam and whether the lady Alamelu 
Ammal and Ramaswami Naicker, who were the garnishees who 
were resisting the attack in that case, were free from the charge 
cf having in their hands property belonging to the insolvent’s 
estate, it must be considered that the Court decided in that case 
that the transaction was a fraudulent one for all purposes and 
that their determination in those proceedings was binding in 
these proceedings against the two garnishees. Ít ts clear that, 
in certain circumstances, a judgment may act as res judtcata 
as between two co-defendants when they litigate against one 
another subsequently. That doctrine while recognised is 
strictly circumscribed both by the English and by the Indian 
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Law. The locus classicus is the judgment of Vice-Chancellor 
Wigram in Cottingham v, Earl of Shrewsbury (1), where he 
says this: “ If a plaintiff cannot get at his right without trying 
and deciding a case between co-defendants, the Court will try 
and decide that case, and the co-defendants will be bound. But 
if the relief given to the plaintiff does not require or involve 
a decision of any case between co-defendants, the co-defendants 
will not be bound as between each other by any proceeding 
which may be necessary only to the decree the plaintiff obtains.” 
That principle was acted on and carried out in Ramaswamti 
Atyar v. Ponnuswami (2), a Letters Patent Appeal, where a 
Bench of three Judges__the present Chief Justice, Oldfeld, J. 
and myself__held that the principle was well-established that 
there could be no estoppel created between co-defendants so as 
to invoke the doctrine of res judicata unless there was a litis 
Contesttio as between those defendants inter se. There is no 
trace of such a thing here and we must therefore hold that the 
judgment of the appellate Court in the former insolvency peti- 
tion, No. 62 of 1915, does not so act in this case, and as the 
learned Chief Justice points out, it may very well be that, even 
supposing that this lady was consciously intermeddling in these 
somewhat murky affairs of Chockalingam, she had a conveyance 
direct from Ramaswami Naicker as a guarantee that, if any- 
thing went wrong with the estate of Chockalingam, he would 
stand to her in the position of an indemnifier. One must not 
forget that Ramaswami Naicker was the son-in-law and bro- 
ther-in-law of this Chockalingam. ‘hat seems to me to be 
quite sufficient to explain this transaction wihout any supposition 
at all that they must necessarily be engaged in a common fraud. 
Even if one has a suspicion of that kind, on the principle of 
Doe de Roberts v. Roberts (3) and Prole v. Wiggins (4), 
which has been acted upon inthis Court in Kamayya v. 
Mamayya (5), it would not be possible to act on it here ; be- 
Cause the plaintiff having proved a conveyance containing a 
covenant for quiet enjoyment, the defendant could not be heard 
to say “ That was all a sham; that conveyance was not be- 
tween me and her at all; it was a fraudulent transfer effected 
with intent to defeat the creditors of Chockalingam by putting 
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suam turpitudinem non est audiendus the defendant will not be 
allowed to sct up that case. i 

In my opinion, the learned Chief Justice came to the right 
conclusion in this case and this appeal must be dismissed with 
costs. 

Ramesam, J. :__I agree. 


A. S. V Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JUSTICE WALLER. 
The South Indian Railway Company by their 


Agent at Irichinopoly Petitioner* (Defendant) 
v. 
S. P. R. S. Narayana Ayyar Respondent (Plaintiff ). 


Railway—Goods entrusted to, for transport—Loss tn transit—Damages for— 
Suit for—Limitation—Starting point—Limitation Act—Art. 41—Applicability— 
Onus of proof tn such sutt—Entrustment under owner's risk note—Effect—T heft 
from running train—Meaning—Railways Act of 1890—Ss. 77, 140—Subordinate 
officer like District Traffic Superintendent—Notice to—Validity—Conaitions. 


Where goods are entrusted for transport to a Railway Company under an 
agreement providing that, in consideration of the carriage of the goods at a 
lower rate, the consignee has no right to compensation for loss of the goods 
except in the event of wilful neglect of the railway administration or theft 
by or wilful neglect of its servants during transit, and that a robbery from 
a 1unning train does not constitute wilful neglect, the consignee suing the Com- 
pany for damages for the loss of the goods in transit is under a duty te prove 
neglect on the part of the Company. It will be open to the Company to say 
that the goods were lost by theft while the train was running, in which case, 
they will, as a matter of course, be exempted from liability ; but the burden 
of proof on this point lies on the Railway Company. Theft of goods from a 
Waggon during transit is theft from a running train even if the thief got into 
the waggon before the train started. 

The article of the Limitation Act applicable to a suit by a consignee for 
damages for the loss of goods in transit is Art. 31, the starting point being 


the date when the Railway Company finally says that the goods cannot be 
Celivered. 


A notice, under Ss, 77 and 140 of the Railways Act of 1890, given to a 
subordinate officer like-the District Traffic Superintendent, is not valid unless 
there is evidence (1) either that the power of the Agent to receive notices under 
S 140 had been delegated to the subordinate officer who actually received the 
notice, or (2) that the Company by its rules or course of business had held out 
tn the public that notices might be given to such an offcer instead of to the 
Agent and thus estopped itself from raising a technical defence. 


Petition under S. 25 of Act 12 of 1887, praying the High 


Court to revise the Judgment and Decree of the Court of the 
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subordinate Judge of Mayavaram 1 in Small Cause Suit No. 911 
of 1920. 


V Viswanatha Sastri for appellant. 


C. S. Venkatachariar for respondent. 
The Court (Ayling, J.) delivered the following 


JUDGMENT : This Revision Petition arises out of a Small 
Cause Suit in which the respondent, the consignee of a bale of 
cotton thread entrusted for transport to the South Indian 
Railway Company, sued the company for Rs. 470 damages for 
the loss of the said bale in transıt. The bale was entrusted 
to the Railway Company on 2__4 1919. Nothing has been 
heard of it since and there can be no possible doubt that it must 
be treated as lost. The loss of the bale is the basis of the suit. 

The liability of the company has to be determined wıth 
reference to a special agreement Exhibit I entered into between 
them and the consignor at the time of the despatch of the bale. 
This provides that in consideration of the carriage of the bale 
being at a lower rate the consignee( under whom, of course, 
plaintiff claims) has no right to compensation for loss of the 
goods except in the event of wilful neglect of the railway ad- 
ministration or theft by or wilful neglect of its servants during 
transit. It is further provided inter alia that a robbery from 
a running train docs not constitute wilful neglect. This ques- 
tion of the liability of the Railway Company has been dealt with 
by the Subordinate Judge in paragraphs 4 and 5 of his Judg- 
ment. The issue framed ts this :— 

“ Whether the bale in question was lost by theft while the 
train was running and wheher the defendant company took the 
necessary steps to preveht such a risk ? ” 

The issue seems to me to have been very badly drafted 
because there are really two distinct questions involved, the 
Lurden of which is not on the same side in each case. Under 
the terms of the agreement the burden of proving neglect on 
the part of the company lies on the plaintiff as explained by 
Kumaraswami Sastri, J., in P. Albuquerque and Sons v. $. 1. 
Railway Company (1). It is open to the company to say 
that the bale was lost by theft while the train was running, in 
which case, they are, as a matter of course, exemped from 
lability but the burden of proof on this natin lies on the 
Railway Company. ‘The issue framed by the Subordinate 
Judge does not cover the first point at all. He has set himself 


1. (1922) 43 M L J 90. 


The 
South 
Indian 
Railway 
i Daa 


on 
Ayyar. 





Ayling, J. 


The 
South 
Indian 

Railway 
Company 
y 


Narayana 
Ayyar 


Ayling J. 





304 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVI. 


simply to consider whether the Railway Company has shown 
that the bale was lost by theft from a particular wagon number 
1897 during transit between Perundurai and Erode. He has 
laid down the extraordinary proposition that even if the bale 
was so stolen, it will not be theft from a running train if the 
thief got into the wagon before the train started, a proposition 
which seems to me to have no foundation ; and his arguments 
on the evidence relating to the loading of the bale in the parti- 
cular wagon specified seem to me to be most inconclusive. {£ 
cannot accept the finding such as it is and must call for a 
specific finding from the Subordinate Judge on the following 
two issues :_ 

(1) Was the suit bale lost in consequence of the wilful 
neglect of the Railway administration or theft by, or wilful 
neglect of, its servants, transport-agents or carriers ? 


(1) Was it lost by robbery from a running train within 
the meaning of Ex. I 

Another point taken by the learned vakil for the petitioner 
relates to the question of notice. This is governed by Ss. 77 
and 140 of the Railways Act, IX of 1890. The former pro- 
vides that a person entitled to compensation for loss of goods 
can only recover it if his clam has been preferred in writing by 
him or on his behalf, to the Railway administration within six 
months from the date of the delivery of the goods for carriage 
by rail. S. 140 of the same Act provides for the method of 
service of notices on the Railway administration. The effect 
of these two sections has been considered by a Full Bench of 
this Court in Mahadeva Atyar v. South Indian Railway Com- 
pany (2). In the present case, the plaintiff relies on a notice, 
Ex. A, which was addressed to the District Traffic Superinten- 
dent on sth September, 1919, within six months of the con- 
signment of the bale. The question is whether those specified 
conditions of Ss. 77 and 140 have been complied with. Here 
again, | cannot accept the findings of the Subordinate Judge. 
The Judgment of the Full Bench above referred to lays down 
the conditions on which notice to a Subordinate Officer like the 
District Trafric Superintendent could be deemed sufficient com- 
pliance ; and it is sufficient to say that the Subordinate Judge’s 
judgment is entirely without reference to the conditions therein 
laid down. I must therefore call for a proper finding on 
issue II, “ whether the suit is barred for want of proper notice,” 


2. (1921) ILR 45 M 135; 42 ML J 2% (F B). 


PART IK.) THE MADRAS LAW JOURNAL REPORTS. 306 


in view of what is contained in the Full Bench Judgment above 
referred to. ” 

The last point taken on behalf of the Company is that the 
suit is barred by limitation. The proper article applicable ap- 
pears to be Art. 31 of the Indian Limitation Act, IX of 1908. 
On this point, I think the Subordinate Judge’s findings must be 
accepted. Paragraph 7 of his‘Judgment deals with it and he re- 
lies on a Judgment of this Court in Madras and Southern Mah- 
ratta Ry. Co., Ltd. v. Bhimappan (4). I can see no 
around for distinguishing that case from the present one, and 
it appears to be an authority for the Subordinate Judge’s cal- 
culation of the time prescribed, from the date when the dcfen- 
dant Company finally said that the bale could not be delivered. 
] do not think on the question of limitation there is any ground 
for interference. 

Findings on the issues referred to the Subordinate Judge 
must be returned within two months from this date. Either 
side will be at liberty to adduce fresh evidence, if they wish, 
on the two issues which have been referred to, in substitution of 
issue (1) as originally framed by the Subordinate Judge. 
Seven days will be allowed for filing objections. 

[In compliance with the order contained in the above Judg- 
ment, the Subordinate Judge of Mayavaram submitted the 
following findings :] 

On tie issues 1 and 2 referred to therein, otz., 

(1) Was the suit bale lost in consequence of the wilful neglect of the 
Railway administration oi theft by, or wilful neglect of its servants, transport- 
agents or carriers ? 

(2) Was it lost by Robbery from a running train within the meaning 
of Exhibit 1 ? 

2, A bale of cotton twist was consigned by Ramaswami Chettiar at Tirup- 
pur Station on the South Indian Railway on 2—4—1919 to Tiruvalur, the plain- 
tiff Narayana Aiyar being the consignee. The plaintiff not having received the 
consignment wrote to the District Trafic Superintendent, Trichinopoly, on sth 
May 1919 informing him that he had not received the bale consigned to him 
and asking the Superintendent to get the bale delivered to him. To this, the 
Superintendent replied that the matter was receiving his attention (wide 
Exhibit B). On 29th May, 1919, the plaintiff again wrote a letter to the 
District Traffic Superintendent that the bale had not yet been delivered up to 
him and that either the bale might be delivered up to him or its value Rs. 438 
might be paid to him (wide Exhibit C). The District Trafic Superintendent 
thereupon instructed the Station Master, Tiruvalur, to ascertain from plaintiff 
what amount he was willing to receive in final adjustment of his claim. The 
Station Master, after taking a statement from the plaintiff on 30th June, 1919, 
wrote to the District Trafic Superintendent that at his instance 
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the plaintiff was willing to accept Rs. 428 and that the said amount may be 
paid to the plaintiff at an early date (vide Exs G and Gr). The plaintiff 
not having received any further information wrote on 19th August, 1919 to 
the District Traffic Superintendent requesting him to settle his claim and in- 
forming him that on failure to do so, he would have to institute a suit (D). 
T'o this, a letter has been sent from the office of the General Traffic Manager 
on 30th August, 1919 that the bale in question had been stolen away from a 
running train and as the consignment was booked at owner's risk form note H, 
the Company is relieved from all liability for loss and that, therefore, the 
plaintiffs claim could not be entertained (Dr). On 28—11—1919, the plaintiff 
gave a notice to the Agent, South Indian Railway, that unless the full value 
of the bale was paid to him within two weeks, he will sue the Company for 
recovering the sum with interest (E). This letter has been forwarded in 
original to the General Traffic Manager for disposal on rst December, 1919, and 
on 12th December, 1919 a reply to the plaintiff has been sent from the office 
of the General Traffic Manager, that it was reported that the bale was stolen 
away by some thieves from the train conveying the same while it was running 
between Perundurai and Erode Stations and that the Railway is not therefore 
liable as already intimated to the plaintiff in the letter, dated 30th August, 1919, 
in special view of the contract referred to therein and that the enquiry made with 
reference to the value of the bale was not an admission of liability on the part 
of the Company and that the plaintifs claim cannot, in the circumstances, be 
admitted (Er). The plaintiff has thereafter instituted his suit on 5th July, 1920. 


3. The defendant has raised various pleas. The plaint contains substan- 
tially the same facts as are already set forth, and the defence is also the same 
as disclosed in the replies of the General Traffic Manager. ‘The evidence of 
defendants witnesses is to the effect that the suit bale-was loaded at Tiruppur 
on 2nd April in B. N. R. C. G. waggon No. 1897, and that the said wagon 
was attached to a goods train running on the same day to Erode. My predeces- 
sor was of opinion that the evidence as to such loading is not of a reliable 
character. The goods clerk spoke only from his memory that it was so loaded 
in waggon No. 1897. The loading book in which the above particulars would 
have been entered has not been produced on the ground that it could not be 
found and further Ex. H, the railway receipt, does not also unfortunately con- 
tain the number of the waggon in which the bale was loaded, though it shoulda 
properly contain such information. I am of opinion that, in the circumstances, 
it cannot be held that the said bale had been actually loaded at Tiruppur in 
waggon No. 1897. The evidence therefore as to whether there was found 
any tampering with the seal of the waggon at Erode is of little or no importance. 
No doubt, there has been an attempt to show that the suit load was found 
missing at Erode when the waggon was examined. But in the absence of any 
record as to the waggon having been examined and to the bale having been 
found missing, the evidence of the defendant's witnesses cannot carry any con- 
viction. It is not disputed that when the Railway officials had found that 
there was theft in one of the waggons there would be reports sent in writing 
to the officials higher up. ‘This is admitted by Neelakanta Ayyar, D. W. 5. 
He states that in addition to this bale there were two other articles missing 
and that he gave a report of the loss to the District Trafac Superintendent and 
to the police. But no such report either from the Railway office or from the 


police is forthcoming. I am, therefore, of opinion that the bale was not, asa 
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matter of fact, loaded in Tiruppur and that the evidence as to its having been 
loaded or to its having been found lost at Erode cannot be believed. 


4. With the above facts, I shall answer the question remitted to this Court 
for findings. 


5. On the ist tssue.—It follows that the bale had been lost on account of the 
neglect of the Railway Transport Officer. The further question is whether 
the neglect could be called wilful. When the bale had been eonsigned, 
an officer of the Railway Company and by his neglect the bale is not consigned, 
the neglect cannot but be considered to be wilful, unless there are extenuating 
circumstances to prove the contrary. In such cases, where the transport has 
to be done by a Railway Officer, if no explanation is forthcoming as to why the 
bale had not been loaded, he cannot be exonerated on the ground that the 
plaintif has not proved that he (the othcer) had wilfully kept it back. All 
neglect is wilful unless there are circumstances to show that the neglect was due 
to accident or to circumstances over which the Railway Officer had no control. 
In the absence of any such extenuating circumstances, I cannot but hold that 
the non-loading of the bale was due to the wilful neglect of the transport agent. 
This conclusion is fully supported by the decision reported in 24 Bombay Law 
Reporter, page 272. 

6. As to the and issue—I find it in the negative as the oral evidence is 
untrustworthy and as the loss could have been proved by very satisfactory docu- 
Inentary evidence in the possession of the Company. It must be noted that 
no intimation was given of any such loss to the plaintiff promptly and that the 
theft was suggested by the Company only on 30th August, 1919 though the 
bale is alleged to have been lost on and April. 

7. Then as regards the question whether proper notice had been given to 
the Company of the claim under S. 77 of the Railways Act, the section only 
1equire that notice should be given to the Administration. As a matter of con- 
venience, S. 140 lays down that the notice may be given to the Agent. But 
it has been held by their Lordships of the Madras High Court, in the Full 


Bench decision in 45 Madras, 135, that where there have been officers deputed | 


to whom complaints could be made and who could settle the claims, and if it 
is shown to have reached the responsible officer for the Railway administration, 
tlle notice would be sufhcient. In the present case, it would be seen that in 
unswer to the letter written by the plaintiff to the District Traffic Superin- 
tcudent, reply is sent to the plainuff by the General Trafhc Manager for dispo- 
sal. The consignment receipt Exhibit I (a), also shows that the person to 
whom the plaintiff should complain is the General Trafic Manager. Even in 
his last reply, the General Tiafhc Manager tefers to the :eply he had already 
sent. It therefore follows that the notice given by the plaintiff had reached 
the proper offcer to whom it should be sent, and I accordingly hold that the 
notice given by the plaintiff to the District Trafic Superintendent on 19th 
August is a proper notice as contemplated by S. 77 of the Railways Act. 


This petition coming on for final hearing on Thursday, 
the 1st day of November, 1923, the Court (Waller, J.) deli- 
vered the following 
= JUDGMENT :— The findings called for have been received. 
i will deal first with that relating to the claim under S. 77 of 
the Railways Act. ‘The finding of the Subordinate Judge is 
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that the notice given by Plaintiff reached the proper ofhcer to 
whom it should have been sent. ‘The particular notice was, 
I take it, the letter addressed by plaintiff on 19__8__19 to 
the District Trafic Superintendent, Trichinopoly (Exhibit D), 
and replied to by the Deputy Trafhc Manager (Freight). Ic 
is not quite clear whom the Subordinate Judge considered to 
be the “ proper Officer,” but I imagine that he meant by this ex- 
pression the General Trafic Manager of the Railway. His 
argument, I understand, is this. Plaintiff’s letter to the Dis- 
trict Trafic Superintendent was replied to by the General Tra- 
fic Manager (as a matter of fact, the reply came from his 
Deputy) ; the notice sent by plaintift to the Agent was referred 
by the latter to the General Trafhc Manager ; the consignment 
receipt indicates that consignors should complain to the Gene- 
1al Trafhe Manager ; therefore, the General Trafic Manager 
must have been authorized to receive claims under S. 77 and 
notice to him is a sufhcient compliance with S. 140 of the Act. 


This finding is based on the Full Bench Ruling in Maha- 
deva Atyar v. S. 1. Ry. Co., (1). As I read that ruling, what 
two of the three Judges, decided was this, that there should be 
cvidence (1) either that the power of the Agent to receive 
notices under S. 140 had been delegated to some subordinate 
oficer, who had actually received the notice or (2) that the 
company by its rules or course of business had held out to the 
public that notices might be given to such an offcer instead of 


to the agent and thus estopped itself from raising a technical 


defence. 


In this case, | can find no such evidence. The rules of 
the company have not been produced and there is nothing to 
show that the-Agent has delegated to any of his subordinates 
his power under S. 140. Nor is there any evidence from 
which it can be inferred that plaintiff’s first claim came to his 
notice. The circumstances referred to by the Subordinate 
Judge do not justify the conclusion that the company’s course 
of business has led the public to believe that notice miay be 
piven to the District ‘Traffic Superintendent, the Deputy Traffic 
Manager or the General Trafhc Manager instead of to the 
Agent. Even plaintiff, when he came to issue his formal notice, 
addressed it to the Agent, when, unfortunately for himself, it 
was out of time. He cannot, | think, fall back on informal 


x (1921) ILR 45 M 135: 42 M L J 202 (F B), 
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correspondence between himself and subordinate officers of the 
Railway at an earlier daté. 

I think that the Subordinate Judge’s finding that plaintiff’ s 
letter to the District Trafhc Superintendent of 19th August 
1919 Was a proper notice is supported by no evidence. Nothing 
has been proved that would bring the case within the Full Bench 
ruling referred to above. [It is not necessary to consider the 
other findings. The suit is barred. The Revision Petition 
is allowed with costs throughout. 


A. S. V. Petition allowed. 


IN THE High COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE VENKATASUBBA RAO. 


Chinniah alias Krishnaswami Naidu Petitioner” (1st ac- 
cused in Bench Cases No. 69 of 
1923 on the file of the Court of 
the First Class Magistrate of 
Chittoor Town). 

Madras Act III of 1889, S. 6—Keeping a common gaming house—Gaming 
house, meaning of. 

A common gaming housc is one in which a large number of persons are 
invited habitually to congiegate for the purpose of gaming. It does not make 
any difterence for this purpose that the use of the house and the gaming therein 
are limfted to the subscribers and the members of a club, and may not be open 
to all persons who might be desirous of using the same. 

15 Halsbury’s Laws of England 217, Jenkins v. Turpin, 13 Q B D 505 folf 

Srintvasachari and others v. Rex, 1 Weir 917 referred to. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Judg- 
ment of the Court of the First Class Bench Magistrate of 
Chittoor Town in Bench Case No. 69 of 1923. 

V. Viswanatha Sastri for the petitioner. 

K. N. Ganapathi for the Public Prosecutor on behalf of 
the Crown. 

The Court made the following 

ORDER :~—The offence with which the accused 1s charged 
is that of keeping a common gaming house, punishable under 
S. 6 of: Madras Act III of 1889. A common gaming house 
is defined thus in 15 Halsbury 217 ‘It is one in which a 
large number of persons are invited habitually to congregate 





“Cr R C No. 382 of 1923. 
(Cr R P No. 286 of 1923). 23rd November, 1923. 
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{or the purpose of gaming.” In Jenkinsy.Turpin(1), Hawkins, 
J., says “ Neither do | think it makes any difference that the 
use of the house and the gaming therein was limited to the sub- 
scribers and members of the club, and that it was not open to 
all persons who might be desirous of using the same. If 
this could be set up as a defence to an indictment, any indict- 
inent for keeping a common gaming house might be defeated. `’ 
[ am willing to accept this statement of the law and I do not 
think that this is at variance with that contained in Srinivasa- 
chart and others v. Rex (2), where the learned Judges, Sir 
Arthur Collins, C. J. and Parker, J. observe “In the absence 
of any technical definition the term ‘common gaming house’ 
must at least imply that the house was one used as a place of 
public resort.” [hey do not say what a place of public resort 
is and, in the circumstances, | am not prepared to hold that 
the definition given in the Madras case is necessarily opposed 
to that given in the English case and in Halsbury’s Laws of 
England. 

The next question is, has the evidence in this case establish- 
ed that the accused keeps a gaming house in this sense ? 
P. W. 3, a dismissed and disreputable police constable, no 
doubt says, “ The accused is the owner of the house. ‘The 
accused collects the pool for himself for every ‘ rung’ or ‘ run’ 
ior the use of his house and for the cost of the cards. The 
accused benefits up to Rs. 12 a day, never less than Rs. 5.°’ It 
is extremely unsafe to act upon the uncorroborated testimony 
òf a witness of this sort. He admits that he was himself 
taking part in the game and then turned an informer at the 
request of the Police. Ihe only independent witness who 
speaks to the transaction from personal knowledge is P. W. 4 
and he hopelessly contradicts P. W. 3. because, according to the 
former the accused was himself a player and he took money 
from the pool whenever he happened to be the winner. 
P. W. 4’s station in life is not such as to inspire confidence, 
and I am not prepared therefore to act upon evidence of this 
kind and convict the accused. 

It is somewhat remarkable that the police should have 
attempted to prove a case of this nature by such worthless 
evidence, when, according to them, it is a notorious fact that 
the accused keeps a common gaming house, several persons 
have from time to time complained and the gaming house has 
been kept for about ten years previous to the prosecution. 
ye (1882) L Rig QBD 505. = 1 Weir g17. 
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In the circumstances I set aside the conviction and direct 
the fine, if it has been collected, to be refunded to the accused. 
The order as to confiscation is also set aside. 

C. A.S. Conviction set aside. 





IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE ODGERS AND MR. JUSTICE 
WALLACE. 


P. Kottoora Thevan and others Petitioners* (Accused 
I to 10). 


Indian Penal Code, Ss. 34, 149 and 395—Davoity—Unlawful assembly— 
Rioting—Common intention—Basts of a conviction for dacoity—Necessity for 
charge and proof that the lawful assembly had common intention of committing 
dacoity or that each decused knew that dacoity was likely to be committed tn 
pursuance of the common object. 

The only legal jurisdiction for a conviction for dacoity must rest on an 
application of S. 34 or S. 149 of the Indian Penal Code. For either section to 
apply it is necessary to charge and prove that the unlawful assembly as a whole 
had the common: intention of committing dacoity or that each accused knew the 
dacoity was likely to be committed in prosecution of the common object of the 
unlawful assembly. 

Where there was no count in the charge that the common object of the 
unlawful assembly was to commit dacoity, or to cause hurt for the purpose of 
of committing theft, no conviction for dacoity by force of S. 34 or S. 149 of the 
Indian Penal Code can be sustained. 


Case taken up under the orders of the Hon’ble Mr. Justice 
Coleridge, dated roth April, 1923 and petitions under 5s. 435 
and 439 of the Code of Criminal Procedure, 1898, praying 
the High Court to revise the Judgment of the Sessions Judge 
of Tinnevelly in Criminal Appeals Nos. 76 and 79 of 1922, 
dated 31st March, 1923. 

T. Rangachariar and A. Srirangachariar for the accused. 


V L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 
The Court made the following 


ORDER :__Petitioners in this case were convicted before 
the Assistant Sessions Judge of Tinnevelly by a jury of the 
offence of dacoity, and by the Assistant Sessions Judge himself 
of the offences of rioting, and by force of S. 149, Indian Penal 
Code, causing various kinds of hurt. On appeal, the Sessions 
Judge reversed the convictions under Ss. 324 and 325, Indian 
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Penal Code -by force of S. 149 and sustained the convictions 
under Ss. 395, 147 and 323, Indian Penal Code. Petitioners 
contend that there was no legal material on which a conviction 
under S. 395, Indian Penal Code, can be sustained. 


The facts, which before us as a Court of revision may not 
be traversed, are that an unlawful assembly of which petitioners 
are said to have been members, attacked the Adi-Dravida 
village of Ilavankulam with the common object of committing 
mischief to the properties of the residents and hurt to thetr 
persons, that mischief and hurt were so caused and that in the 
course of this outrage, various articles of property belonging 
tc various inhabitants were carried off by persons in the mob. 


Now there is no evidence that any such article was carried 
off by 5 or more persons, or that 5 or more persons invaded 
any house, caused hurt to the inmates for the purpose of com- 
mitting theft there, and carried off articles therefrom. The 
only evidence that we can find of theft of articles from a house 
Or person, accompanied by the use of hurt or violence to the 
inhabitants of the house or to that person is as follows :—Pro- 
secution 7th witness says that accused 5, 6 and to beat him 
with sticks, and then entered his house and looted it, and pro- 
secution 10th witness says that gth accused beat him with a 
stick and then stole vessels from his house. [n neither case 
is there any evidence that 5 or more persons joined ‘in these 
robberies. 


Prima facie then there is no evidence that any dacoity was 
committed. The only legal justification for a conviction for 
dacoity must rest on an application of S. 34 or S. 149, Í. P. 
Code. For either section to apply, it was necessary to 
charge and prove that the unlawful assembly as a whole had 
the common intention of committing dacoity or that each ac- 
cused knew that dacoity was likely to be committed in prosecu- 
tion of the common object of the unlawful assembly. No 
charge in such tenour was framed against accused, nor were 
they called upon to defend themselves on such a count. In 
the charge framed they were no doubt called upon to defend 
themselves, inter aliá, against the charge of being members of 
an unlawful assembly, whose common object was to commit mis- 
chief and cause hurt. But there was no count in the charge 
that the common object of the unlawful assembly was to com- 
mit dacoity, or to cause hurt for the purpose of committing 
theft, without which no conviction for dacoity by force of 
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>. 34 or S. 149, I. P. Code, can be sustained. Again, no doubt, 
all the accused were charged substantively with the offence of 
“ dacoity by robbing Sankarapandyan and others, ” but, as we 
have pointed out, there is no evidence that any or all the ac- 
cused directly committed dacoity. 


The conviction for dacoity, based either on a finding of 
a common object not charged, or on evidence which does not 
prove the essential ingredients of the offence, cannot be sus- 
tained. The learned Assistant Sessions Judge therefore mis- 
directed.the jury and should have directed them that a con- 
viction for dacoity could not be sustained on the charge and the 
evidence. We must, therefore, as this is a case of an illegal 
conviction, interfere in revision and set aside the conviction of 
the petitioners for dacoity. 


There is evidence, however, that accused 1, 2, 3 and 9 
committed theft (Prosecution 5th witness), that accused 5, 6 
and 10 committed robbery (Prosecution 7th witness) and that 
oth accused committed robbery (Prosecuion roth witness). 
As they have been charged with dacoity, they may be convicted 
of these lesser offences of the same kind. We therefore con- 
vict accused 5, 6, 9 and 10 of the offence of robbery under 
S. 392, I. P. Code and accused 1, 2 and 3 of the offence of 
theft under S. 379, I. P. Code. 


Ag to the sentences, the method of the Assistant Sessions 
judge of passing one consolidated sentence for all offences 1s 


not a happy one, and leads to complications, as we now find.” 


We do not know what sentence he intended to inflict for the 
offence of dacoity, considering that dacoity was one of the 
offences which he found proved, the sentences were extremely 
lenient. Though we hold that no dacoity was proved to have 
been committed, we agree with the lower Courts that a very 
serious and concerted attack was made on these unfortunate 
villagers. We do not find ourselves inclined to reduce the 
sentences by much. In the case of accused 4, 7 and 8 now 
acquitted of dacoity and kindred offences, we. reduce -the sen- 
tences by six months. In the case of accused 1, 2, 3, 5, 6, 9 
end 10, now acquitted of dacoity but convicted of robbery or 
theft, as above, we reduce the sentence by 3 months. ‘The 
lower appellate Court’s order under S. 106, Cr. P. Code will 
stand. 


C. A. S. Sentences reduced. 
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IN THE HiGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MrR. JUSTICE PHILLIPS AND Mr. JUSTICE 
VENKATASUBBA Rao. 


Sankaranarayana Pillai and others.. <Appellants* (Defet- 
dants Nos. 4 to 10, 14 to 16, 20, 


22, 23, 27, 29, 32, 42,47 and 
L. R. of 26th defendant) 


Vv. 4 


Rajamani alias Guruswami Nadar 
and others Respondents (Plaintiffs 1 to 4, 
Defendants 1 to 3, 17, 48 and nil). 


Provincial Insolvency Act of 1907, S. 18 (1)—Recetver—Order appointing 
and vesting property in him—W hat amounts to—Offictal Receiver acting as 
agent of Couri—Sale of property by—Falidity—Ratification by Court—Effect— 
Hindu Law—Joint family—Father and minor son—Adyjudtication of—Validity as 
regards minor son—Sale of family property by Official Recetver—Interest of 
minor son if and when passes under—Receiver professing to act as assignee of 
father and of minor son, but pui porting to convey entire property—E ff ect—Decd— 
Construction. 

Defendants 1 and 2 and 3rd defendant, who were cairying on business 
together, were adjudicated insolvents. At the same time, the plaintiffs, who 
were the sons of defendants 1: and 2, and who were made -parties to the insol- 
yency petition, were also adjudicated. The order of the District Judge on 
the insolvency petition was :—Petitioner 1 examined. No opposition. Adjudica- 
tion order passed. Referred to Official Receiver for further proceedings.—The 
family pioperties of defendants x and 2 were sold by the Official Recgiver, the 
sale deeds showing that the Official Receiver purported to convey his entire inte- 


e iesi in the properties) The deeds further showed that the Official Receiver pro- 


fessed to act as the assignee of the adult as well as the minor insolvents and 
that he did not purport to exercise the power possessed by a Hindu father to 
dispose of his son’s interest for causes which are recognised as just and proper. 


In a suit brought by the plaintiffs to recover their 4/9ths share in the pro- 
perties sold by the Official Receiver on the grounds (1) that, as they were 
minors at the time, their adjudication was illegal, the Official Receiver had no 
authority to sell their shares, and his sale of the properties was therefore void 
ns against them ; and (2) that the property of the insolvents did not vest in the 
Official Receiver, held, (1) that the order on the insolvency petition, by implica- 
tion, appointed the Official Receiver, the Receiver for the property of the in- 
solvents and vested the property in him; (2) that, even otherwise, the property 
of the insolvent vested in the Court, the Official Receiver could have acted as 
its agent, and, as his proceedings were ratified by the Court, the sales effected 
by him were valid; (3) that, on the insolvency of defendants 1 and 2, their 
right to dispose of their son’s interest in ancestral immoveable property for the 
payment of their debts not tainted with illegality or immorality vested in the 
Official Receiver ; and (4) that, even if the adjudication of the minor plaintiffs 
as insolvents was illegal, the sales by the Official Receiver must, on the autho- 





*Appeals Nos. 216 and 272 of 1927. 21st November, 1923. 
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rity of the decisions in 42 C 56 and 25 A 407, be held to have passed the entire 
properties sold, including the interest of the minor plaintiffs therein. 

Appeals against the decree of the Court of the Additional 
subordinate Judge of Tinnevelly in O. S. No. 9 of 1920 (O. S. 
No. 47 of 1919 on the file of the Sub-Court, Tinnevelly). 

T. R. Venkatarama Sastri and T. L. Venkatarama Aiyar 
tor appellants in A. S. No. 216 of 1921. 

A. Krishnaswami Atyar for respondents. 

K. Rajah Atyar and P. F Krishnaswami Aiyar for 
appellants in A. S. No. 272 of 1921. 

A. Krishnaswami Atyar and K. V Sesha Atyangar for res- 
pondents. 

The Court delivered the following 

JUDGMENTS : Phillips, J. The plaintiffs in this suit 
are the sons of defendants 1 and 2 and in 1912, defendants 1 
and 2 and 3rd defendant who were carrying on business toge- 
ther were adjudicated insolvents, and at the same time the 
plaintiffs who were made parties to the insolvency petition were 
also adjudicated. The family properties of defendants 1 and 
2 were sold by the Ofhcial Receiver and now the plaintiffs bring 
this suit to recover their 4|9ths share in that property on the 
ground that they were wrongly adjudicated insolvents and thart 
consequently, the sale of their property by the Official Receiver 
was void as against them. 

Assuming that the plaintiffs who were then minors were 
wrongly adjudicated insolvents, the question remains whether 


the sales eftected by the Official Recetver did or did not pass" 


their interest in the family property. 

The sale is objected to on two grounds, firstly, that the 
Official Receiver purported to sell the share of the plaintiffs 
and, not having authority to do so as their adjudication was 
illegal, the property did not pass ; and, secondly, it is contended 
that the property of the insolvents did not vest in the Official 
Receiver. The Subordinate Judge has decided the second 
point against the plaintiffs but has found on the first point that 
the Official Receiver purported to sell the plaintiffs’ share as 
well as the shares of their fathers, defendants 1 and 2, and 
that, as he had no right to sell the minors’ shares, the same Js 
not binding upon them. On referring to the sale deeds Exhi- 
bits XVI, XXII, XXVIII, XXX, etc., we find that the Official 
Receiver sold the properties belonging to defendants 1 to 3 
and the plaintiffs. In several of the sale deeds there is also 
a recital that these persons had all been adjudicated insolvents, 
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and it is these documents-that the Subordinate Judge has inter- 
preted as constituting a sale of the minors' rights in the proper- 
ty separately from the rights of those legally adjudicated in- 
solvents. The appellants, however, rely on two cases decided 
by the Privy Council, namely Bijraj Neopant v. Pura Sundary 
Dasee (1) and Gharibulla v. Khalak Singh (2). The former 
was a case Of a sale wherein the vendor purported to sell cer- 
tain property as the beneficial owner. As a matter of fact, 
he was not entitled to the property as beneficial owner, but, as 
an executor, he had full title to the property and it was held 
that, inasmuch as he purported to pass the whole of the proper- 
ty and had power to do so as executor, the title passed, it being 
held that “the plain legal interpretation of the deed should 
not be allowed to be aftected by speculations as to what particu- 
lar rights existing in the various vendors were present to the 
minds of some or all of the parties to the conveyance at the 
date of its execution.” Applying this principle to the present 
case, we find that the Official Receiver had power to sell not 
only the share of the adult insolvents but had also vested in 
him the power of these insolvents as fathers to sell their sons’ 
interest in the property for the payment of antecedent debts. 
The Official Receiver had ,therefore, power to sell the shares 
of the plaintiffs as well as of the fathers. The recital in the 
deed is that the property belonging to all the members of the 
iamily is sold and there is no specific recital that the shares of 
the various persons are sold separately. Itis, therefore, difh- 


° cult to read into the document any intention to sell the shares 


separately, and, in accordance with the principle of Bijraj 
Neopant v. Pura Sundary Dasee (1) it must be held that the 
property which purported to be sold and which actually was 
vested in the Official Receiver would pass to the vendees, and 
that property includes the shares of the sons. The second 
case Gheribullah v. Khalak Singh (2) is a case where the mana- 
ger of a family mortgaged, in conjunction with another major 
member of the family and a minor represented by his mother as 
guardian, the whole family property. Although it was held 
{hat the mother as guardian of the minor could not make a 
mortgage of the minors’ property without the sanction of 

the Court which was not obtained, it was held that the manag- 
ing member had power to sell the whole property for the bene- 
it of the family, and that, therefore, the whole of the proper- 
ty passed. Here again although the minor’s interest purport- 
r. (1914) IL R43 C 56:27 ML J 93 (P C). 2. (1903) ILR a5 A 407(PC). 
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cd to be conveyed, and the minor through his guardian was a 
party to the document yet as the manager had the right to dis- 
pose of the minor’s interest also, the minor’s interest was deem- 
cd to have been mortgaged. On the authority of these two 
decisions, I think it is clear that the sale deeds executed by 
the Official Receiver had the effect of passing the interest of the 
minors but it is argued for the respondents that there are other 
cases of the Privy Council which take a contrary view, namely, 
Balwant Singh v. R. Clancy (3) and Ganesh Rao v. Tulja- 
ram Rao (4), but both these cases are distinguishable. In 
the former case there was a specific statement in the sale deeds 
that the vendor was the only sharer in the property and he did 
not in any way purport to dispose of the rights of his brother 
who was subsequently found to be entitled to a share. The 
document was explicit and referred only to the interest of the 
actual vendor. In the second case a father and his son enter- 
ed into a compromise of a suit, the father purporting to act as 
guardian of the son. It was there held that, as the father had 
not obtained the permission of the Court to enter into the com- 
promise the compromise was not binding on the son, and the 
plea that the father could have entered into the compromise in 
his personal capacity and thereby made it binding on his minor 
son was not accepted, although the case in which the minor is 
represented by some other person as guardian was expressly 
left apen, possibly with reference to the decision in Ghartbhullah 
v. Khalak Singh (2). On the ground therefore that the com- 
promise was entered into by the father not only on his own bé- 
half but on behalf of his son, and that he had not obtained the 
permission of the Court, the compromise was held not to be 
binding under S. 462 C. P.C. Jam, therefore of opinion 
that the sales by the Official Receiver which purported to sell 
the whole property belonging to the family had the effect of 
passing the whole property, for the right of disposing of the 
whole property had become vested in the Official Receiver, and 
he must be deemed to have sold that right. I may also re- 
fer to two decisions of this Court in support of this conclusion 
Surappa Raju v. Venkayya (5) and Rajagopalan v. Subbara- 
ma Iyer (6). Another case relied on by the appellants Saba- 
pathy Chetty v. Ponnuswami Chetty (7) is apparently in con- 


2. (1903) IL R25 A 407 (PC). 3. (1912) I LR 34 A 296:23 MLJ 18 (PC). 
4 (1913) IL R36 M 295: 25 ML J 150 (PC). 5. (1915) M W N 908. 
6 (1919) M W N 356. 7. (1915) 28 I C 365. 


Sankara- 
narayana 
Pillai 
V, 
Rajamani 


Phillips, J. 


Sankara- 
narayana 
Pillai 
v. 
Rajamani 


Phillips, J. 


318 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVI. 


flict with the Privy Council decision in Balwant Singh v. R. Cla- 
ncy (3), but it is unnecessary to discus$ that question here. Ít 
has been repeatedly decided that the power of a father to dis- 
pose of his sons’ share does vest in the Official Receiver, when 
the father becomes insolvent, and there was nothing in 
Mr. Krishnaswami lyer’s argument of sufficient force to induce 
me to re-open the question. In view of this finding, the plain- 
tiffs suit would have to be dismissed; but Mr. A. Krishnaswam1 
lyer seeks to support the decree on the ground that the decision 
of the Subordinate Judge that the property of the insolvents 
had become vested in the Official Receiver is wrong. The 
order of the District Judge on the insolvency petition was as 
follows__Petitioner examined. No opposition. Adjudication 
order passed. Referred to Official Receiver for further pro- 
ceedings * * * * * — It 1s now contended that this order 
does not amount to the appointment of a receiver under S. 18 
(1) of the Provincial Insolvency Act and that, consequently, 
the property did not vest in the Ofhcial Receiver. That sec- 
von runs as follows “ Ihe Court may at the time of the order 
of adjudication, or at any time afterwards, appoint a receiver 
for the property of the insolvent, and such property shall there- 
upon vest in such recciver.’’ [t has been held in several] cases 
in this Court that an appointment order is necessary and that 
the property does not vest in the Ofhcial Receiver without such 
order, but I would hold that even if this proposition is conced- 
cd it does not help the respondents because there ts an order of 
Appointment inthis case. Under S. 19 (1) “the Local 
Government may appoint such persons as it thinks fit (to be 
called Official Receiver) to be receivers under this Act.” 
In the present case such a receiver had been appointed 
by the Local Government for the District of Tinnevelly and it 
appears to me that the Court, having passed an order of adjudi- 
cation and referred the insolvency petition to the Official Re- 
ceiver for further proceedings, must have intended to appoint 
and be deemed to have appointed the gentleman called “ Off- 
cial Receiver” as the receiver in-this particular insolvency. I 
um not prepared to hold, as contended by Mr. Krishnaswami 
lyer, that the proceedings in the District Judge’s order must 
be read as meaning judicial proceedings only, his argument be- 
ing that the reference was merely a reference to the Official 
Receiver to exercise the powers which could be delegated to 


him under S. §2 of the Act. No such limitation is found in 
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the order itself and therefore the order “ Referred for further 
proceedings ” is only intélligible in the view that the case was 
referred to the person who had been appointed receiver under 
the Act, with the intention that he should act as receiver in 
this particular case and the order amounts to an order of ap- 
pointment. It is quite clear that the Court, the Official Re- 
eciver and all the parties acted under the impression that‘a 
receiver had been appointed and that the insolvents’ property 
vested in him. ‘This order was in 1912 and even when this 
suit was brought in 1918, it was recited in the plaint that the 
property vested in the Official Receiver, and it was only during 
the course of the tria] that the question was raised by the plain- 
tiffs apparently upon a perusal of the order of the District 
Judge and of a subsequent formal order passed by him in 1916 
appointing the Official Receiver for the property of the insol- 
vents in this case. This subscquent order was not passed by 
the same Judge who passed the original order and cannot affect 
in any way the meaning of the former order. ‘The cases re- 
lied upon, namely, Official Receiver of Trichinopoly v. Soma- 
Sundaram Chettiar (8), Muthuswamt Swamtar v. Somo 
Kandtar (9) and Vythilinga Padayachi v. Ponnuswami Pada- 
yacht (10) are cases in which no order of appointment had 
been made. The petitions of the insolvents having been sent 
to the Official Receiver before adjudication, such an order pass- 
ed before adjudication could hardly be interpreted as an order 
passed at the time, or after adjudication, under S. 18 (1). 
Those cases are therefore, of little value in the present case in 
the view that I take of the District Judge’s order of 1912 
which was passed at the time of adjudication. There is an- 
other case reported in Subba Iyer v. Ramaswami Iyengar (11) 
in which it was held that, although there had been no order ap- 
pointing a receiver, yet the acts done by the Official Receiver 
in administering the estate would be deemed to be acts done 
as agent of the Court, such acts ‘being subsequently ratified 
and, therefore, valid. It is suggested that the decision in 
Subba Iyer v. Ramawsmai lyengar (11) is not right, because at 
the time the order of agency was passed property had not 
vested in the Court ; but whether or not this is a valid objection 
the same objection cannot be taken in the present case because 
by the order of adjudication the property became vested in the 


Court. Accepting this case as an authority for the proposition 
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that the Official Receiver could act as agent, it 1s clear that the 
subsequent ratification by the Court would make the proceedings 
valid. I would, therefore, hold that the property of the 
major insolvents was vested in the Official Receiver at the date 
of sale and, consequently, the sales are effective either as acts 
of the Receiver properly appointed, or as the agent of the 
Court. 


Several other pleas were raised by the plaintiffs, such as 
the immoral nature of the debts incurred by their fathers, the 
fraud practised by the Official Receiver in administering the 
estate, and collusion between him and the creditors. hese 
points have been found against the plaintiff in the lower Court 
although there are several remarks in the Judgment which go 
to show that the learned Subordinate Judge thought that there 
was a good deal of force in the contentions but it is now con- 
ceded by Mr. Krishnaswami Alyar that he can point to nothing 
in the evidence to substantiate these pleas of immorality or 
fraud. I may add that the fraud was not specifically pleaded, 
nor was an issue taken thereupon, and it would hardly be fair 
to allow fraud to be proved without specific allegation thereof. 


As a result of the above, the appeals are allowed and the 
plaintiff's suit dismissed with costs throughout. 


Venkatasubba Rao, J. :__I agree. 


Mr. T. R. Venkatarama Sastri, the learned Vakil for the 
appellant, assumed without admitting that the adjudication of 
the minor plaintiffs as insolvents was illegal, and the appeal 
was argued on this footing. The first question that arises 1s 
under the conveyances from the Offcial Assignee does the en- 
tire property pass to the alienees or does the interest only of 
the adult co-parceners pass ? The learned Sub-Judge has 
found that the debts of the 1st and 2nd defendants were not 
incurred for illegal or immoral purposes and it is now a settled 
rule that the Official Receiver can exercise the right of the 
father to dispose of the sons’ interest in ancestral immoveable 
cstate for the payment of the father’s debts not tainted 
with illegality or immorality. The sale deeds filed in the case 
show that the Official Receiver purported to convey his entire 
interest in the properties in question. {Ít is no doubt true that 
he-profesesd to act as the assignee of the adult as well as the 
minor insolvents and that he did not purport to exercise the 
power possessed by a Hindu father to dispose of his sons’ 
interest, for causes which are recognised as just and proper. 
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But all the same, I think in the circumstances the alicnees ac- vanes 
quired the right and title of the Official Receiver which he Pillai 
> ° , e D. 
possessed in every capacity. | Bai waki 
In Bijraj Neopani v. Pura Sundary Dasee (1) it was held 
Venkata- 


that the title vested in an executor passed under the deed by  subba Row] 
which he purported to convey all his right and title in the pro- E 
perty sold although he did not expressly state in it, that he 

was conveying the property in his capacity as executor. Their 

Lordships observe “The deeds state plainly that whatever 

right or title the vendors possess is to go to support the convey- 

ance, and it is a settled rule that the meaning of a deed is to 

be decided by the language used interpreted in its natural 

sense. ” 


This principle was also recognised in Gharibullah v. 
Ahalak Singh (2). One of the three brothers constituting 
an undivided Mitakshara family was a minor, and his mother 
as his guardian executed the mortgage deed along with the two 
adult brothers. It was found that the mother was incom- 
petent to act as the minor’s guardian but their Lordships held 
that the mortgage must be considered to be a mortgage by the 
family entered into by its Karta and could, so far as the mort- 
gage was found to have been made for the benefit of the family 
and for legal necessity, be enforced against all the members. 


The true principle deducible from these cases seems to be 
this. The first question that arises is did the executant purport 
to pass the whole property ? The next question is was he ine 
a position to validly convey it? If the two questions are 
answered in the affirmative, the third question arises 1s there 
anything in the deed to repel the presumption that he intended 
to convey the title he possessed in every capacity ? Judged 
by this test there can be no doubt that the alienees before us ac- 
quired the interest of the fathers as well as of the sons in the 
properties conveyed by the Ofhcia] Receiver. 

Mr. Alladi Krishnaswami Aiyar, the learned Vakil for 
the respondent, contended that the interest of the sons did not 
pass and relied upon Balwant Singh v. R. Clancy (3). The . 
ancestral family in that case consisted of Sheoraj Singh and 
Maharaj Singh. The former was the sole mortgagor and by 
the deed of mortgage, after declaring that he was the absolute 
owner and that there was no sharer in the property, he pur- 
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ported to mortgage it. Maharaj) Singh was not a mortgagor 
and he was made a party to the deed in order that the fact of 
his having signed it might afford evidence that he had assented 
to the taking of the loan and the granting of the mortgage by 
Sheoraj Singh. ‘Their Lordships found as a fact that Maha- 
raj Singh was a minor on the date of the mortgage and held 
that as the mortgage was not made by Sheoraj Singh as the 
manager of the family or in any respect as representing Maha- 
1aj Singh the mortgage deed did not affect the latter, or his 
interest in the estate. 

This decision is not opposed to the two cases already cited 
for in it the essential elements I have referred to are wanting. 
Sheoraj Singh obtained the loan in his assumed position of the 
absolute owner of the estate and not as the manager of the 
joint Hindu family. There was an implied denial by him of 
his possessing any capacity which is consistent with the recogni- 
tion of the minor’s title and while he denied the minor’s right 
he could not be held to have conveyed the estate on behalf of 
the minor. [n the circumstances it was unnecessary to find 
whether Sheoraj Singh was in a position to validly convey the 
property and accordingly although the High Court gave a find- 
ing that he was not, the Judicial Committee did not consider 
it necessary to deal with that question. 

I am of opinion that the present case comes within the 
principle enunciated and acted upon in Biyrayj Neopaniy. Pura 


, Sundary Dasee (1) and Gharibulla v. Khalak Singh (2) and 


that our decision on this point must therefore be in favour of 
the appellant. 

I now proceed to deal with the next argument of 
Mr. A. Krishnaswami Iyer that the properties did not vest in 
the Official Receiver. S. 18 (1) of the Provincial Insolvency 
Act III of 1907 runs thus—“ The Court may at the time of the 
crder of adjudication, or any time afterwards, appoint a receiv- 
er for the property of the Insolvent, and such property shall 
thereupon vest in such receiver.” On the 29th November 
1922, the District Judge made the following order ; “ Adjudi- 
cation order passed. Referred to Official Recetver for further 
proceedings.” The argument is that the Court did not ap- 
point a receiver for the property of the insolvent and that there- 
fore it did not vest in the receiver. I do not think this argu- 
ment is sound. No set form of words ts prescribed to make 
the appointment of Receiver. In this case the order directs 
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the Official Receiver to take further proceedings. S. 20 of the 
Act sets out some of the proceedings he was to take. It says 
that the Receiver shall realise the property of the debtor and 
{or that purpose may perform certain acts. These proceedings 
the Official Receiver could not take unless he was the receiver 
of the estate. The order by implication, therefore appoints 
the Official Receiver, the Receiver for the property of the in- 
solvent. The parties, the Court, the Receiver himself and 
strangers to the estate, | understood the order in this 
sense. That the plaintiffs also understood it in the same way 
is apparent from their plaint. Mr. Krishnaswami Aiyar con- 
tends that the word “ proceedings ” means “ Judicial Proceed- 
ings ° and that the order is to be construed as directing the 
Keceiver to exercise the jurisdiction delegated to him under 
S. 52 of the Act. But I am unable to accede to this conten- 
tion. [he word Proceedings’”’ does not occur in S. 52 
whereas it occurs in 9. 20, and in the latter section the proceed- 
Ings contemplated have reference to the administration of the 
insolvents’ estate. This being my construction of the order 
m question, the cases relied upon by the learned Vakil, namely, 
Official Receiver, Trichtnopoly v. Somasundaram Chettiar (8), 
Muthuswamt Swamiar v. Somoo Kandtar(9), V ythilinga Pada- 
yachi v. Ponnuswami Padayachi (10) and Kavali Sankara Rao 
v. Ramakrishnayya (12) are distinguishable. 


There is yet another ground on which the sales by the Off- 
cial Receiver may be upheld. Under S. 16 (2) (a) on the 
making of an order of adjudication the property of the inso® 
vents vests in the Court and under S. 23 where no Receiver is 
appointed the Court has the rights of a Receiver. S. 20 pro- 
vides that the Receiver shall realise the property of the debtor 
and for that purpose may sell any property of the insolvent. 
Cl. (e) of the same section says that the Receiver may appoint 
an agent to take any proceedings. Reading the order in ques- 
tion in the light of the above sections, it is obvious that in any 
event the Official Receiver was empowered by the Court as its 
apent to sell the properties, and the sales effected by him are 
valid in this view. This was in effect what was held in Subba 
lyer v. Ramaswami Iyengar (11) and l am prepared to follow 
it. On this point also, therefore, the respondent fails. 
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In the result | agree with the order proposed by my learn- 
cd brother. e 

By the Court :— The memorandum of objections in Ap- 
peal No. 216 of 1921 is dismissed. There will be no costs. 


A. S. V. Appeal allowed. 





IN THE HIGH COURT uF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE ODGERs. 
Oharata [yer Petttioner® (Respondent). 


Criminal Procedure Code, S. 488 — Order for maintenance — Offspring of 
a Sammandham — Righ to maintenance against the father. 


Although the offspring of a sammandham are not entitled to an order for 
maintenance against their father in case the tavazhi o1 tarward has sufficient 
ineans to maintain them, where the tarwad is not in a position to maintain them 
without an allowance from their futher, an order for maintenance may be pass- 
ed against him unde: S. 488 of the Criminal Procedure Code, 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the 
order of the Court of the Sub-Divisional Magistrate of Mala- 
puram, dated 27th October, 1923 in M. C. No. 12 of 1923. 

N. R. Sesha diyar for the petitioner. 

The Court made the following 

ORDER :— Ihis is an application to revise the order of the 
Sub-Divisional Magistrate of Malapuram made under S, 488, 
Cr. P. Code wherein he ordered the petitioner to pay a monthly 
allowance of Rs. 4 for the maintenance of the child of the res- 
pondent, a Nair woman, the petitioner being a Brahmin. The 
petitioner dented the sammandam and disowned the pater- 
nity of the child. The learned Magistrate however observed 
that his vakil did not press this point seriously either in the 
Lross-cxamination of the prosecution witnesses or in his own 
defence, and has come to the finding that the paternity of the 
child is proved. The main point relied upon before the lower 
court was that the woman was in a position to maintain the 
child and therefore the father was not liable to maintain it. 
Mr. N. R. Sesha Iyer before me has taken the same point and 
relies on two decisions of this Court, namely, Chantan v. Ma- 
Ihu (1) and Parrappath Chinna v. Sankunt Menon (2). In 
the former case it was held that a child that possesses a 
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right to maintenance from its mother’s tavazhi is not entitled 
to an order for maintenance against its father. It was also 
held that the words “ unable to maintain” are not confined to 
physical inability but include also pecuniary inability. Abdur 
Rahim, J., in that case said I think the ability contemplat- 
cd by the section applies as much to the case of a child which 
has got means of its own or which is entitled in law to be main- 
tained, and is being maintained as in this case by some other 
person as to a child which is able to earn a living by its own ex- 
crtions.’ In the later case in Parrappath Chinna v. San- 
kunni Menon (2) to which Ayling, J., was also a party as in 
the earlier case which was followed, the learned Judges say 
that the offspring of a sammandham are entitled to maintenance 
irom their tavazhi, and if the tavazhi or tarwad has suficient 
means to maintain them, they are not entitled to an order for 
maintenance against their father. And the reason which 
prompted the learned Judges there to revise the order of 
the Magistrate was that the lower Court had not found what 
the income of the tavazhi was, nor had it given any findings as 
to the income of the tarwad. In this case the learned Magistrate 
has found as a fact that the respondent's tarwad is not in a posl- 
tion to maintain the child without an allowance from the peti- 
tioner. Sitting here in revision | am bound by that finding of 
fact. I must therefore dismiss this Criminal Revision Case. 
C.A. S. Petition dismissed. 
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P. C. Perumal alias Chellaperumal ,  Petitioner*® (Accused in 
C. C. No. 668 of 1922 on the 
file of the Town Second Class 
Magistrate of Trichinopoly. ) 
Criminal Procedure Code, Act V of 1898, S. 540—Power of Court to summon 
Court witness—Existence of wide powers under the sectton—Discretion of the 
Court. 

The teims of S. 540 of the Criminal Procedure Code are very wide, and 
any Court may at any stage of any inquiry, trial or other proceeding summon 
uny person as a witness, if his evidence appeais to it essential to the just de- 
cision of the case. In acting under the provisions of that Section, the Court 
has to exercise a proper discietion. 
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Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898 praying the High " Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate of ‘Trichi- 
nopoly in Criminal Appeal No. 1 of 1923 preferred against the 
judgment of the Court of the Town Second Class Magistrate 
of [richinopoly in C. C. No. 668 of 1922. 

ô. Subramania yer and A. S. Srinivasa Iyer for the 
petitioner. 

V. L. Ethiraj for the Public Prosecutor on behalf of the 
Crown. 

The Court made the following 

ORDER : In this case the accused was charged under 
dS. 342, 323 and 379 I. P. C. in.that at about 5 O’ clock on 
the evening of the 18th November 1922 he bound the com- 
plainant to a tree, snatched away his loin cloth and the towel 
he had on the upper part of his body and the two rupees that he 
had inthe folds of his loin cloth. He was acquitted under 
>. 379 but convicted under Ss. 342 and 323. The conviction 
was upheld by the Sub-Divisional Magistrate. Mr. S. Subra- 
mana lyer for the accused presents three points for considera- 
tion. He says first that there is good and sufhcient alibi evi- 
dence that the accused who was employed as a Building Sub- 
Inspector in the Loco Scheme, Golden Rock, S. L. Ry. Trichi- 
nopoly was at work there on that day and not at the place 
where the offence is said to have been committed which is 


agreed to be 7 miles distant. Ihe second point is that the 


Court improperly called a Court witness after the case 
of each side had been closed; and the 
third point is that the Court had no jurisdiction to try 
the case at all as the offence really amounted to robbery and, 
therefore was only cognizable by a first class Magistrate. 
With regard to the first point the first Court disbelieved 
the alibi evidence, and the lower appellate Court says “ The 
Lower Court also disbelieved the alibi evidence of defence wit- 
nesses 1, 2 and 4 as the appellant did not mention a word about 
it in his long statement ” and proceeds to confirm the conviction. 
l have allowed the learned Vaku, as I thought it was a case 
which needed some examination, to take me through the evi- 
dence of the alibi witnesses.. The first alibi witness D. W. 1 
says that the accused was at the work spot in the offce until 
¢ p. m., on the day in question. He and the accused apparently 
left the work together and went to Trichinopoly junction by 
train together. He is a fellow workman with the accused, 
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He and the accused work in one and the same section under the 
Sub-Divisional Officer, and the head Draftsman in the witness’s 
ofhce is the maternal uncle of the accused. Further the witness 
states from memory and not from any official record that the 
accused worked with him until 5 p. m. on the 18th November. 
l am not prepared to say that this witness can be trusted to 
establish the alibi of the accused To begin with he is indirect- 
ly interested and again he only relies on his memory. With 
regard to D. W. 2 he first stated that he did not know where 
the accused was working on the 18th November. However, 
he speaks to his having met the accused on the Golden Rock 
platform at 5-30 that evening. This man is a draftsman. Al- 
though his office does not work on a penultimate Saturday, he 
says he specially worked on the 18th November, though there 
is no record to show that he did. I cannot believe his man in 
any way. D. W. 3 was not relied on by Mr. Subramania Iyer 
because he says that no such occurrence as is charged occurred 
at all. [amnotprepared to believe that. D. W. 4 produces 
a diary of the accused. He isa clerk in the Railway Executive 
Fingineer’s office. The diary was made up on the 22nd Novem- 
ber and the complaint was made on the 18th. The diary is 
made up by the accused himself, and I must say I am unable to 
rely on that in any shape or form. I am of opinion that the 
alibi evidence was sufficiently considered by the lower Court; 
and having considered it myself, I find it does not establish an 
alibi in favour of the accused. 


With regard to the second point, the Court witness was 
called under S. 540 Criminal Procedure Code, when both the 
prosecution and the defence evidence had been closed. But 
neither the prosecution nor the defence had called Kambara- 
sampettai Perimana Muthiriyan who is mentioned as 2nd wit- 
ness in the complaint of Nachiar Ammal, who is the boy’s (com- 
plainant’s) mother. Itis true that this witness is not mention- 
ed in the list put in by the Police in the charge-sheet which con- 
tain the names of 7 witnesses of whom 5 were called. ‘The 
Magistrate, acting under S. 540, the terms of which are ex- 
tremely wide, called him as a Court witness and apparently re- 
lied on his evidence. Two cases are quoted for the defence to 
show that this witness ought not to have been called. The 
first is Empress of India v. Kaliprosonno Doss (1) where a 
single Judge of the Calcutta High Court refused to exercise 
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his powers under S. 540 on the ground that’there was no mat- 
ter necessitating enquiry or question*to be cleared up and the 
witness proposed to be called was not one on whose testimony 
the Court could place confidence. Here the Magistrate, ap- 
parently thought there was a matter to be cleared up as it ap- 
peared that this witness could corroborate the prosecution wit- 
ness as to the occurrence on the 18th November. The other case 
quoted, | may state that no Madras case has been quoted, was 
Natabar Ghose v. Adya Nath Biswas (2). That was a case of 
very special circumstances. There was a protracted hearing 
by the Special Deputy Magistrate lasting for about 10 months 
and after, the case had been posted for judgment two witnesses 
were examined before the Magistrate under S. 540. I consi- 
der that that was an exceptional case, and although it is true 
that proper discretion has to be exercised under S. 540, still the 
terms of the section are extremely wide and any Court may at 
any stage of any enquiry, trial, or other proceeding, summon 
any person as a witness if his evidence appears to it essential 
to the just decision of the case. There is no ground for as- 
suming here that the Magistrate did not think that the evi- 
dence of this man might.be of importance one way or the other 
cither to support the prosecution or to destroy the presecution 
theory. 


The third point is that there was no theft but robbery. I 
am quite unable to accede to this proposition. The Magis- 
wate has found that the reason why the boy was tied up was 
to punish him for having thrown stones in the street. It is quite 
unreasonable to suppose that the accused meant to rob the boy 
of his cloth and two rupees. [It 1s quite unnecessary that a man 
should have to tie up a small boy in order to take his cloth from 
hinr ; so that the object of tying up the boy was not theft at all. 
Therefore, the offence of robbery was not committed. The boy 
was tied up to punish him and then the cloth was taken away 
from him to put him to shame and two rupees were found tn 
the cloth. It has been found that the accused did not take the 
two rupees. In fact the accused was not guilty of theft at all. 
| find these three points against the petitioner and dismiss the 
Criminal Revision case. 


C. A.S. Petition dismissed. 


a. (1922) 37 CL J 415 :27 CW N 675. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR. JUSTICE KUMARASWAMI SASTRI, 


C. Adimoola Mudaliar Petitioner™ (Auction-purchaser; 
Counter-petilioner) 


v. 
N. C, Manicka Mudaliar Respondent (Defaulter-peti- 


toner). 


Madras Estates Land Act, S. 131—Requtsition by petitioner io Court as lo 
balance of amount payable by htm—Payment of a smaller amount under infor- 
matton by the office—Payment of balance after the expiry of the time limited 
under a notice of Court—Delay caused by an act of Couri—Delay excused. 


An application under S. 131 of the Madras Estates Land Act to set aside 
a rent sale was made in time and a sum of money was deposited in the Court 
of the Deputy Collector at the time of making the application. The petitioner 
was asked to come on a later day for the purpose of asceitaining the balance 
to be deposited by him. On that day the petitioner came and wanted to know 
how much he was to pay. The Deputy Collector endorsed on his application 
“Find out how much he has to pay” and sent it to the office and another sum 
was paid on that day in consequence of information by the office. Nothing 
further was done till the necessary balance was paid after the expiry of one 
month after the sale in pursuance of a notice from the Deputy Collector. 

Held, that in the case, the delay of the petitioner in paying the balance wns 
due to an act of the Court misleading the petitioner and the delay should be 
excused. 

J. L R. 25 C 216 and 25 C 609 applied. 

Retitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the orders of the Court of the Deputy Collector of Tiruvallur 
dated 27th July, 1922 in M. P. Nos. 130, 132 and 133 of 1922. 

T R. Ramachandra Atyar and S. Krishnamachartar for 
petitioner. 

S$. Varadachariar for S. Gopalaswami Atyangar, S. Ranga- 
chartar and V Subramanta Aiyar for respondents. 


The Court delivered the following 

JupGMENT : These petitions arise out of applications 
fled before the Deputy Collector under S. 131 of the Estates 
Land Act for setting aside the sales for arrears of rent. The 
sales were on the 13th of March, 1922. On the 6th of April 
an application was put in for the purpose of setting aside the 
sale on the ground of irregularity. ‘The Deputy Collector, 
probably being under the impression that no application would 
lie to set aside the sale on the ground of irregularity, advised 


*C R P Nos. 783, 893 and 894 of 1922. 23rd November, 1923. 
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that the petition may, if so inclined, apply to set aside 
the sale under S. 131 of the Estates Land 
Act which corresponds to O. 21, R. 89, C. P. C. An applica- 
tion was put in for that purpose and a sum of Rs. 150 was de- 
posited at the time. The petitioner was asked to come on the 
10th of April for the purpose of ascertaining the balance to be 
deposited. Onthe roth of April, it appears from the record, 
that the petitioner appeared and wanted to know how much he 
was to pay. The Deputy Collector endorsed on his applica- 
tion “ Find out how much he has to pay” and sent it to the 
office, and Rs. 15-8-0 was received on that day. Having paid 
Rs. 15-8-0 the Petitioner went away and did nothing further. 
On the 20th of April the purchaser who was himself the Izara- 
dar applied to the Court for payment of the money paid in by 
him as purchase-money and in his petition he states that he is 
informed that the judgment-debtor paid into Court the decree- 
amount with § per cent and poundage and applied for getting 
rid of the sale under S. 131 of the Estates Land Act, that he 
has no objection to the sale being set aside ; and he applied for 
payment of the money to him. Apparently no notice was taken 
of this application and on the 2nd of June a notice was sent by 
Mr. Krishnamachariar, a Vakil of the High Court, to the De- 
puty Collector wherein the application made by his client on 
the 20th of April 1922 for payment of the money due to him 
was referred to. The notice proceeds as follows :_—Phough 
they did so even without any formal notice of the petition 


“by the other side for the purpose of expediting payment of 


the said large amount to them and, their request was made so 
carly as 20th April last and a reminder was sent by my clients 
by registered post dated the 6th May and registered on the gth 
Idem and received by the Head Clerk on the 11th of the said 
month and though myiclients subsequently went and requested 
the suit clerk to send the refund order by post, which he said 
would soon be done, nothing has been done as yet.” After 
recepit of the application by the purchaser, the reminder re- 
ferred to in the notice and the lawyer’s notice, a notice was is- 
sued on the 15th of June by the Deputy Collector calling upon 
the petitioner to pay Rs. 138-6-3. I find a calculation made by 
the Deputy Collector’s office which shows that the arrears was 
Rs. 168-14-3 and the commission was Rs. 135 making up a 
total of Rs. 303-14-3, that Rs. 165-8-0 had already been paid 
and that Rs. 138-6-3 was the balance that he had to pay. On 
1eceiving information to pay, this amount was actually paid by 
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the petitioner Notice was issued by the Deputy Collector 
informing the parties that the petition for setting aside the sale 
would be disposed of. Both parties appeared and the Deputy 
Collector set aside the sale. 

Objection was taken before the Deputy Collector that, as 
the amount required under S. 131 of the Estates Land Act was 
not paid within the time limited by the Act, namely, 30 days 
from the date of sale, the sale ought not to be set aside. Tho 
Deputy Collector set aside the sale on three grounds. He 
beld that the non-payment of the proper sum within 30 days was 
due to the fact that, owing to want of records, a sum was 
asked to be paid which did not represent the full amount paya- 
ble under S. 131. He states that the petitioner acted on the 
statement made by the Deputy Collector as to the amount paya- 
ble and that, if there was a mistake, the mistake being that of 
the ofhce, ought not to prejudice the petitioner. The Deputy 
Collector set aside the sale on the ground that the purchaser 
liaving agreed to the sale being set aside and to the deposit be- 
ing paid over to him he is estopped from contending that the 
sale ought not to be set aside because of the payment being not 
in accordance with the section. The third ground which he 
sets out is that there were irregularities in the sale which ren- 
dered the sale invalid. He also refers to the contention raised 
that being an inam it could not be brought to sale before en- 
franchisement. 

The petitions are filed under S. 115 C. P. C. and S. 107 of 
the Government of India Act, and before | can interfere it has 
to be shown that the Court exercised a jurisdiction not vested 
in it by law or failed to exercise a jurisdiction so vested, or 
acted in the exercise of its jurisdiction illegally or with material 
irregularity. The contention of Mr. Ramachandra lyer for 
the purchaser is that the amount which has to be paid being an 
amount which has to be arrived at merely by arithmetical cal- 
culation, the petitioner was fully competent to have known what 
the amount was when he himself states the amount of the sale 
in his petition and that, even assuming that there was some 
error in calculation or an error made in the Deputy Collector's 
office, it is not a ground for excusing the non-payment of the 
tull amount required; secondly, that there is nothing on the re- 
cord to show that the Deputy Collector fixed the amount that 
was payable or told him to pay a particular sum and that he 
was misled by such order ; thirdly, that there can be no ques- 
tion of estoppel because the petition to refund the purchase- 
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money proceeded on a statement that if the amount due and 
payable as required by the section had been paid, that amount 
ought to be paid over to the purchaser. He states that the De- 
puty Collector assumed a jurisdiction to set aside the sale on 
grounds which are not warranted by the very facts which he sets 
out and that, consequently, he has acted without jurisdiction by 
mis-directing himself upon the question of law. The contention 
lor the respondent is that there is sufficient material on record 
to show that the petitioner before the Deputy Collector's 
Court was not aware of the exact amount payable, that he ap- 
plied for information to the Deputy Collector, that the Deputy 
Collector, who might have refused information or assistance 
did render the assistance that was required and that the question 
therefore, as to whether the party was misled is a question of 
fact which was within the competence of the Deputy Collector 
to decide and, having decided it in favour of the applicant, 
there is no want of jurisdiction or irregularity in procedure. 
it is also contended that the question as to whether the purchas- 
er is estopped or not is a question of fact which it was in the 
competence of the Deputy Collector to decide. Questions 
were also raised as to whether S. 131 of the Estates Land Act 
precludes an application to set aside a sale for irregularity. It 
was argued that having regard to S. 192 of the Act, which 
makes S. 311 of the C. P. Code inapplicable (owing to 
its not being included in the category of the sections enufmerat- 
ed), 3 It was open to the Deputy Collector to go into the ques- 
tion of irregularity also. The question as to whether a sale 
could be set aside on the ground of irregularity under the 
Estates Land Act is not free from doubt, but I think it is un- 
necessary to decide that question in this application, because, 
ti the sections of the Code are applicable, the present applica- 
tion, being only to set aside the sale under S. 131 of the Estates 
Land Act which corresponds to S. 310 (a) of the Civil Proce- 
dure Code, it 1s not competent to the Court to go into any ques- 
tion of irregularity in the sale. I do not, therefore, say any- 
thing further on this point. 


As regards the question as to whether the petitioner in the 
lower Court was misled by an act of Court, I agree with the 
contention raised by Mr. Varadachariar. Ihave already 
stated the facts attending on the payment of the money. There 
can be little doubt that the Deputy Collector on the roth of 
April, when the petitioner applied and asked to know how much 
the actua] amount payable by him was, asked the office to find 
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out the amount due and that Rs. 15-8-0 was paid, as appears 
from the record, on that date. I think it is a fair inference to 
draw from this fact that Rs. 15-8-0 was paid in consequence of 
the office informing the petitioner that Rs. 1 5-8-0 was the 


amount that was due and which he had to pay to make up the 
amount payable under the Code. It, therefore, seems to me 
that the amount which the petitioner paid was the amount which 
he paid on information given by the Court as to the amount 
payable. In his petition to set aside the sale he says that he 
was not served with any papers before the sale and, if this state- 
ment is true and there is nothing in the record to show that 
it is not so he could not have known the exact amount payable 


except from what he heard ; so that he would have had to ap- 
ply to some body for assistance in ascertaining the amount. He 
chose the person most competent to give details, namely, the 
Deputy Collector, and the Deputy Collector helped him in 
ascertaining the amount. It cannot be said that he had any 
reason to believe that the office would have given an amount 
which was incorrect and, even assuming that he had any doubts, 
he was justified on acting on the statement of the office in pre- 
ference to what he might have thought was the amount that 
was payable. 


On these facts, the question is whether the delay ought 
to be excused. Mr. Ramachandra Aıiyar concedes that, if the 
Inistake was a mistake of the Court and if the party was mise 
led, then it will be a ground for excusing the payment after 
ume; but he states that there is nothing to show that 
the Deputy Collector gave the petitioner any information by 
which he was misled. 1 have given my reasons for holding 
that the petitioner was misled by the figures given on applica- 
tion by him to the Deputy Collector. ‘This is not a case where 
the petitioner applies to an irresponsible ofhcer for informa- 
uon but where he applies to the Court which ordered the sale 
tor ascertainment of the amount payable by him, and such infor- 
mation was given by the Court. Under these circumstances, 
| think that the principle in dbdul Latif Moonshi v. Jadub 
Chandra Mitter (1) and Makbool Ahmed Chowdry v. Bazle 
Sabhan Chowdiy (2) applies. Reference has been made by 
Mr. Ramachandra Aiyar to Chundt Charan Mandal v. Banke 
Behary Lal Mandal (3), but there 1s nothing in that case which 


I. IL R25 C 2:16. 2 ILR 25 C 609. 3. I LR 26 C 449. 
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cverrules the principle of the decisions in I. L. R. 25 Cal. refer- 
red to above. Maclean, C. J? begins his Judgment by 
stating that he “ did not intend to lay down, as an absolutely 
hard and fast rule, that if the § per cent. on the purchase 
money and the amount specified in the proclamation of sale 
were not paid within the thirty days, the Court was powerless 
to set aside the sale.” He also states that he is “ not pre- 
pared to say that, if the judgment-debtor has been misled by a 
mistake of the Court, the consequence of that mistake ought to 
tall upon him.” The other Judges also take the same posi- 
tion. Jenkins, J. observes that “it is essential to the respon- 
dent’s success that it should be established that he has been pre- 
judiced by the act of the Court and that the mistake that has 
been made is attributable to that act”; and he 
states that “what constitutes an act of the Court 
must depend on the circumstances of each case.” If I am 
right in holding that the petitioner in the lower Court depended 
upon the statements made by the Deputy Collector, I think 
that the present case falls within the ruling enunciated and 
there can be no want of jurisdiction or error which will entitle 
me to set aside the order of the lower Court. I do not 
therefore, think it necessary to go into the other question of 
estoppel, 

In my opinion, there is no ground for interference with 
the order which also I think is right on the merits. Q. R. P. 
Nos. 783 and 894 of 1922 are dismissed with costs, and 


°C. R. P. No. 893 of 1922 is also dismissed but without costs. 


C. A.S. Petiiton dismissed. 


PRIVY COUNCIL. 


PRESENT :_ViscOUNT HALDANE, LORD BUCKMASTER 
AND LORD PARMOOR. 
Ma Than Than Appellant” 
v. 
Ma Pwa Thit Respondent. 
(On apepal from the Chief Court of Lower Burma. ) 


Burmese Law—ddoption—Keittima adoption—Ceremonies necessary—Proof 
of adoption—Quantum—WM itness—-Credibility—Tiial Judge—O pinion of—A ppeal 
—Interference in—Propitely — Award — Validity — Aribitratois — Misconduct 


~P C Appeal No. 95 of 1922. 6th Jaly, 1923. 
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—4ward based on—Findin in award—Release given in pursuance of award— 
Binding character of. : 


There is no special ceremony in Burmese adoption, but the adoption must be 
n matter of publicity and ‘notoriety. It is strong evidence of such publicity 
and notoriety that the alleged keittima adopted daughter lived in the house of 
her alleged adoptive father from her babyhood for 12 or 13 years, and that he 
was entered on the register of the school as her parent, and paid the school-fees. 

Where the evidence in the case was clear that the appellant lived in the 
house of K. as his adopted daughter, and was publicly recognised by him as 
his adopted daughter, /e/d, reversing the decision of the Chief Court and resto- 
ring that of the trial Judge, that the appellant had proved that she was the 
Keittima adopted daughter of K. 

It may well be that although a witness is credible, yet that his recollection 
of a particular incident is not of such a character as to carry much weight. 


Where the Judge, who has seen the witness and has heard his evidence, 
comes to the conclusion that the witness is credible, that is to say, a witness who 
to the best of his recollection intends to tell the truth, it requires circumstances 
cf exceptional character to justify a Court of Appeal in coming to a different 
conclusion. It is not a question of the weight of evidence, but of the attitude 
and trustworthiness ‘of the witness, and of the effect of his whole demeanour 
in the witness box. 


An award based on the collusive action of the arbitrators is necessarily 
wholly invalid owing to their misconduct. 


An award based on the collusive action of the aibitrators found that the 
appellant was the keitttma adopted daughter of K, and was entitled to a 
fourth share of his estate, or Rs 30,000. In pursuance of the award the res- 
pondent, the other party to the arbitration paid the sum of Rs 30,000 to the 
appellant and obtained a deed of release from her. Held, that the finding in 
the awé&rd, that the appellant was the kedtima daughter of K could not be 
relied upon by her, and that the payment of R 30,000 under the terms of the 
award could not be regarded as a valid release of the claims of the appellans 
against the estate of K. 


On appeal from the Judgment and Decree of the Chief 


Court of Lower Burma, preferred against the Judgment of 
Mr. Justice Robinson. 


Dunne, K. C. and Ratkes for the appellant. 

Montgomery, K. C. and Dube for the respondent. 

1923. 6, July. The Judgment of their Lordships was 
delivered by 

Lord Parmoor :— [he question involved in this appeal is 
whether the appellant is the keittima adopted daughter of Ko 
Po Kyaw and Ma Nyun. Ko Po Kyaw died at Edward 
Street, in Rangoon, on the 27th October, 1916, leaving consi- 
derable property, worth from Rs. 1,00,000 to Rs. 1,50,000. 
Ma Nyun was the first wife of Ko Po Kyaw. The appellant 
claims that she was adopted as ketttima daughter in or about 
1893, after the deceased, and his first wife, had been married 
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16 years without children. The respondent was the fifth of 
the six wives of the deceased. She was married to the de- 
ceased about 1906, was divorced from him about six months 
later, but resumed living with him after the death of his sixth 
wife, and was living with him at the time of his death. The 
appellant was born in 1892, being the daughter of Ma Gyoke, 
who was a cousin of Ko Po Kyaw, and married to Ko Maung 
Gale. In the first Court the Judge, Mr. Justice Robinson, 
gave judgment in favour of the appellant, but this judgment 
was set aside in the Court of Appeal. 

At the trial of the action, there was a considerable con- 
ict of evidence between the witnesses, called respectively on 
behalf of the appellant and respondent. Mn. Justice Robin- 
son held that implicit trust might be placed in the evidence of 
Maung So Naing, who had joined Ko Po Kyaw in business 
many years ago, and was the trusted manager of the business. 
He lived in Ko Po Kyaw’s house, and was treated like a bro- 
ther. There is no doubt of the importance of the evidence 
of Maung So Naing, but in the Court of Appeal his evidence 
was treated as unreliable, and the Chief Justice regrets that he 
cannot agree with the-learned Judge’s opinion of this man’s im- 
partiality. Before further considering the weight that should 
be given to the evidence of Maung So Naing, it will be well 
te state shortly certain facts which are either not disputed, or 
which, in the opinion of their Lordships, have been ‘learly 
established. 

Ko Po Kyaw and Ma Nyun took the appellant, when she 
was a child, aged about one year, away from her parents, and 
she lived in the house of Ko Po Kyaw in Edwards Street for 
the next thirteen or fourteen years. She was taken to Ko 
Po Kyaw’s house with the consent of the natural parents, and 
Ma Gyoke, the natural mother, states that she was taken to 
be adopted by Ko Po Kyaw and Ma Nyun ; and this state- 
ment, which alone might be of little value, is in accord with 
the subsequent sequence of events. From the time that.the 
appellant was taken to the house of Ko Po Kyaw she appears 
to have been brought up publicly as his daughter, and to have 
lived openly and continuously under his protection. Their 
Lordships attach much importance to the evidence of Maung 
Po Lun, who kept a school in Rangoon, and who entered the 
appellant's name in the School Register for the month of 
March, 1899, according to the regulations prescribed for the 
students’ names in native. schools, The entry in the register 
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was produced, and in the column in which the name and occu- 
pation of parent or guardian is entered, the name entered is :__ 
“ Maung Ba Kyaw, Trader, Edward Street. ” 

Jn the first place, it is clear that the name entered in the register 
is not the name of the natural parents, and secondly, their 
Lordships see no reason for doubting that the name actually 
entered was that of Ko Po Kyaw, although some doubt is 
thrown on this in the judgment in the Court of Appeal. Evi- 
dence was further given that the school fees were paid by 
Ko Po Kyaw during the time that the appellant remained at 
school. A further exhibit from the school register was pro- 
duced containing the entry of the appellant’s sister, Ma Than 
Kin, and in this case the name entered as parent is that of the 
natural father Mg. Mg. Gale. After the appellant had 
left school she continued to sleep in Ko Po Kyaw’s house 
until she was about fourteen years of age, after which she 
slept in the house of her natural mother Ma Gyoke. ‘The 
reason given for this change is that, at this time, Ko Po Kyaw 
brought Ma Pwa Gya as a wife from Mandalay, and that, as 
she often went up to Mandalay, there was no female companion 
for the appellant at Edward Street. The appellant did not 
cease to visit Ko Po Kyaw’s house frequently, and it is not 
suggested that, if she had become his adopted daughter, there 
was any action which denoted repudiation of her adoption, 
cven if such repudiation is possible, a matter not before their 
Lordships, and on which their Lordships give no opinion. 

The facts stated above point directly to the conclustorf 
that Ko Po Kyaw did adopt the appellant as his ketttima 
daughter. There is no special ceremony in Burmese adop- 
tion, but the adoption must be a matter of publicity and noto- 
riety. It is strong evidence of such publicity and notoriety. 
that the appellant lived continuously in the house of Ko Po 
Kyaw from her babyhood for twelve or thirteen years, and 
that he was entered on the register of the school as her parent, 
and paid the school fees. | Moreover, there is evidence that 
the appellant was given jewelry by Ko Po Kyaw to wear, and 
that Ko Po Kyaw also paid for her clothes. It 1s, however sug- 
gested that this evidence is consistent with Ko Po Kyaw taking 
over the charge of the daughter of his relative, Ma Gyoke, and 
bringing her up in his house, as an assistance to his relative, 
but without the intention of adopting her as his kettttma daugh- 
ter. It is in reference to this suggestion that it becomes 
necessary to consider shortly the more important evidence 
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adduced at the hearing. Undoubtedly, the most important 
witness is Maung So Naing. Mr. Justice Robinson, who saw 
Maung So Naing and heard his evidence, held that he was a 
credible witness, that is to say, a witness whose evidence could 
be trusted and who intended, within the best of his recollection, 
to tell the truth. 


It may well be that although a witness 1s credible, yet that 
his recollection of a particular incident is not of such a charac- 
ter as to carry much weight, but in this instance, if Maung So 
Naing is to be accepted as a credible witness, it is hardly possi- 
ble to reject the evidence which he gives as to the adoption of 
the appellant. He states that he was present at the time of 
adoption, together with the members of the household of Ko 
Po Kyaw, and that a kinmoodat ceremony was performed, and 
that the phoongyis were invited and fed. Hf this evidence has 
been invented for the purpose of the case, Maung So Naing 
could not be regarded as in any sense a credible witness and 
the Court of Appeal in rejecting it have directly differed from 
Mr. Justice Robinson on the question of credibility. In the 
Court of Appeal certain inconsistencies in the evidence of 
Maung So Naing were referred to in support of the view that 
he was not a credible witness, and he was further criticised for 
his conduct in withholding the key of the safe after the death 
of Ko Po Kyaw, but it appears to their Lordships that,ein this 
respect, he acted rightly, and in accord with the responsibilities 
which he came under at the death of Ko Po Kyaw. Where 
the Judge, who has seen a witness, and has heard his evidence, 
comes to the conclusion that the witness is credible, that is to 
Say, a witness who to the best of his recollection intends to tell 
the truth, it requires circumstances of exceptional character to 
justify a Court of Appeal in coming to a different conclusion. 
It is not a question of the weight of evidence, but of the atti- 
tude and trustworthiness of the witness, and of the effect of his 
whole demeanour tn the witness box. In the opinion of their 
Lordships there are no such exceptional circumstances in the 
present casc, and accepting Maung So Naing as a credible wit- 
ness, it 1s clear that the appellant lived in the house of Ko Po 
Kyaw as his adopted daughter, and was publicly recognised by 
him as his adopted daughter. Evidence was given on behalf 
of the respondent by three near relatives of Ma Nyun and by 
U. Maung Gyi, a Pagoda Trustee, and rice miller, who. state 
that they knew nothing of the adoption of the appellant by Ko 
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Po- Kyaw, but if the evidence of Maung So Naing is believed 
this negative evidence has'little value. 

There is a further special incident in the case to be consi- 
dered. It is said that the dispute was referred by the parties 
to the arbitration of four lugys, or elders, each party nominat- 
ing two elders, and that on the 10th November, 1916, the 
parties executed an agreement of reference. 
There is a question as to what were the matters in dispute to 
which the deed of agreement referred, but on the same day 
the /ugys made and delivered, what purported to be an award, 
finding that, under the Buddhist Dhammathats, the ketttima 
daughter, Ma Than Than, is entitled to a fourth share of the 
cstate of Ko Po Kyaw, or Rs. 30,000, and that in accordance 
with this award the defendant, Ma Pwa Thit, shall, at the time 
of registration, in the Registration Ofhce at Rangoon, pay the 
said sum in full into the hands of the keitttma daughter, Ma 
Than Than. On the following day a sum of Rs. 30,000 was 
paid to the appellant by the respondent, and a deed of releasc 
was executed by the parties in the presence of witnesses. What 
is the effect of this award and release? Mer. Justice Robin. 
son held that the arbitrators acted collusively with the respon- 
dent, and that, by reason of such collusion, the award was in- 
valid. It was not thought necessary to give any decision on 
this point in the Court of Appeal, but, in the opinion of their 
Lordships, the evidence is amply sufficient to maintain the find- 
ing of Mr. Justice Robinson. The result is that the award 
must be regarded as invalid. The finding in the award, tha? 
the appellant was the kesttima daughter of Ko Po Kyaw, is not 
a finding on which the appellant can rely, and the payment ot 
Rs. 30,000 under the terms of the award cannot be regarded 
as a valid release of the claims of the appellant against the 
cstate of Ko Po Kyaw. This sum is part of the terms of an 
award based on the collusive action of the arbitrators, and 
such an award is necessarily wholly invalid owing to their mis- 
conduct. Their Lordships are unable to attach importance to 
the subsequent inconsistent evidence given by the lugys at 
the trial, and agree with Mr. Justice Robinson that the release 
fails by reason of the decision that the award itself is vitiated 
by the collusive misconduct of the arbitrators. 

In the result their Lordships will humbly advise His 
Majesty that the judgment of the Court of Appeal should be 
set aside with costs, and the judgment of Mr. Justice Robinson 
restored. In the Court of Appeal the appellant is entitled to 
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costs, and in addition to the ordinary costs, special advocate’s 

fees of 10 gold mohurs a day for each day’s hearing after the 

first. The respondent will pay the costs of the appeal. 
Solicitors for appellant : Sandersons and Orr Dignam. 
Solicitors for respondent : Waterhouse and Co. 


Appeal allowed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE PHILLIPS AND MR. JUSTICE 
VENKATASUBBA RAO. 


Kanna Panikkar and others. Appellanis* (Plaintif. 
and L. R. of 3rd Plaintif ). 
V. 
Nanchan and others. Respondents (Defendants ) 
Malabar Law— Karnavan —Alrenation of tarwad property —Suit by other 
members to recover properly alienated—Limitation Act, Arts. 44, 91, 144— 


Asplicability—Karnavan executing deed of alienation not only as Karnavan but 
also as guardian of minor members—Effect. 


A suit by the junior members of a Malabar tarwad to recover possession 
of immoveable property improperly alienated by the Karnavath: is governed 
by Art. 144, and not by Art. 91, of the Limitation Act. The fact that the 
Karnavathi purported to execute the document not only as Karnavathi, but 
also as guardian of the minor plaintiffs, will not make either Art. 91 or Art. 44 
applicable to the suit. 

r Appeal against the decree of the Court of the Subordinate 
fudge of South Malabar at Palghat dated the 31st December 
r921 nO. S. No. 30 of 1920. 

C. V. Ananthakrishna Iyer and C.V Mahadeva Aiyar 
tor appellants. 


T. R. Ramachandra diyar and N. R. Lakshmana Aiyar 
tor respondents. 

The Judgment of the Court was delivered by 

Phillips, J. :—It has been held in Chandu v. Kambi (1), 
Uuni v. Kunchiamba (2) and followed in Chappan v. Paru (3) 
that the members of a tarwad need not sue to set aside an alie- 
nation by the Karnavan but can sue to recover possession on the 
strength of title. In the latter case one ground for the deci- 
sion was that the alienation though not binding on the tarwad 


“Appeal No. 133 of 1922. sth December, 1923. 
1. (1885) I. L. R. 9 M 208 a. (1890) ILR 14 M 26 
3. (r912) TL R 37M 420. 
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might be binding on the karnavan. In this view Art. 91 of 
the Indian Limitation Act would not be applicable to the present 
case, but it is argued that in as much as the karnavathi purport- 
ed to execute the document not only as karnavathi, but also as 
guardian of the minor plaintiffs, consequently the minors 
are parties to the document, and as such are bound to set it 
aside before recovering the property. But can it be said that 
minors are parties in that sense ? [It has been held in the case 
oi Hindu Mitakshara families that sons when minors are repre- 
sented in a document through their guardian they need not set it 
aside. | Kovvuri Thirupathi Raju v. Kovuuri Venkataraju (4) 
and Genesha Iyer v Amirthaswami Odayar(5)]}. The principle 
that underlies the construction put forward by Mr. T. R. Rama- 
chandra lyer is that parties are bound by their own acts until 
they are set aside or cancelled, but minors cannot act and there- 
fore the mere addition of their names in the document cannot 
make the document their act which must be set aside. [n this 
connection we may refer to Chingacham Fitil Sankaran Nair v. 
Chingacham Vitil Gopala Menon (6). Article 44 does not 
apply here as the alienation does not purport to be one by a 
guardian alone, but also by a karnavathi, who under certain 
circumstances has authority to alienate apart altogether from 
her guardianship of minors. As neither article 91 nor Article 
44 is applicable, Article 144 must be applied and the suit 1s 
within time. The suit will therefore be remanded to the 
lower Court for disposal, after allowing plaintiffs time to amend 
the plaint and pay additional Court fee if necessary. Costs 
will abide the result. The Court fee in appeal will be refunded. 
A.S. V Suit remanded. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTICE WALLER. 


Ratnam Pillai and another Petitioners* (ist and 15th 
respondents 1st and 15th defendants) 
Nataraja Desikar (deceased) 
Annamalai Desikar Respondent (Petitioner 
Plamtnf ). 
Legal Representative—Religious institution—Mutt—Suit by wrongly appoint- 
ed head on behalf—Death of plaintif pendente lite—Right of lawfully appointed 


*C R Ps Nos. 311 and 312 of 1923. 1st, and and 16th November, 1923. 
4. (1917) 40 I C 418, 5. (1918) M W N 892, 
6. (1905) ILR 30M 18. 
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successor to continue suit—O. 22, Rr. 3 and 10—Applicabiltty—A pplication 
ander wrong rule—Order granting, under rule applicable—Propriety. 


A suit brought on behalf of a mutt can be continued by a properly appointed 
successor on whom the representation of the institution has devolved. 0. 22, 
R. ro, and not O. 22, R. 3, applies to such a case. 


An application for being brought on record as the legal representative 
af a deceased party though made under a wrong rule, may be ordered under 
the proper rule, if any, applicable to the case. 

Petitions under Ss. 115 of Act V of 1908 and 107 of the 
(Government of India Act praying the High Court to revise the 
orders of the Court of the Subordinate Judge of Vellore in C. 
M. P. Nos. 37 and 599 of 1922 respectively in O. S. No. 42 
of 1921. 

C. A. Seshagiri Sastri for petitioner. 

T.V Gopalaswamt Mudaliar and A. C. Sampath Atyan- 


gar for respondent. 


JUDGMENT : The facts appear to be this. Nataraja 
was in 1914 declared by the High Court to be a trespasser. 
He appealed and the High Court’s decision was upheld by the 
Privy Council in 1920. In that interval in 1919 he had filed 
this suit as head of the Mutt. After the Privy Council’s 
judgment Annamalai who has now been brought on the record 
as plaintiff was elected head of the Mutt. Some time after- 
wards Nataraja died and in 1921 (1922) Annamalai applied 
to be brought on record as his legal representative. [his applica- 
gion was granted and the order granting it has been brought up 
Mm revision. 

It is now argued that O. 22 R. 3 does not apply. lt 
does not follow, however, that because an application has been 
made and granted under a wrong rule, respondent cannot be 
brought on record under the proper rule if any rule 1s applica- 
ble to his case. 


On the whole Í see no reason why Annamalai should not 
be allowed to continue the suit under O. 22, R. 10. Nataraja 
sued on behalf of and as head of the Mutt. No doubt he 
was found not to be the duly elected head of the mutt, but as de 
facto trustee is allowed to sue vide Kasi Chetty v. Srimath De- 
vastkamani Nataraja Destkar (1). If Nataraja had a right 
to sue as representing the Mutt, it seems to me that on the ap- 
pointment of a properly elected head the right to sue devolved 
on-the latter. It would have been a very ditferent matter had 


r (1913) M WN 181, 
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Nataraja sued in his personal capacity. Here the real plain- 
tiff is the Mutt and a suit brought on its behalf even by a wrong- 
ly appointed head can I think, be continued by a properly ap- 
pointed successor on whom the representation of the institution 
has devolved. 

Respondent will be allowed to continue the suit. The 


petitions are dismissed with costs (one set). 
A.S. V. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : SIR WALTER SALIS SCHWABE K. C. Chief 
Justice, AND MR. JUSTICE WALLER. 


C. Doraivelu Mudaliar and others. Appellants™ (Plaintiffs ) 
Y 


G. R. Audikesavalu Naidu Respondent (Defendant) 


Receiver—Discharge of —Scheme suit —Deciee in —Recetver appotnted in 
pursuance of—Appeal against decree—A ffirmance of decree with slight modifi- 
cations—E ffect of appellate decree on receivershifp—No ipso facto discharging of 
receiver. 


A suit brought on the original side for a scheme to be framed in relation 
to a temple was decreed and a scheme framed. An appeal was lodged against 
that decree; but before the case came on in appeal, an application was made 
to a Judge sitting on the original side for the appointment of a receiver, and 
an order was made appointing a receiver. The appellate Court affirmed the 
decree of the Court below with slight modifications, with the result that the 
scheme framed by the trial Judge stood in operation as from the date fixed by, 
his order with the modifications decreed by the Court of appeal. After the 
cider in appeal, a Judge’s summons was taken out on the original side for 
the discharge of the receiver on the sole ground that the effect of the order 
of the Court of appeal was to put an end to the receivership. Held, that the 
effect of the order of the Court of appeal was not ipso facto to discharge the 
receiver, and that the summons was therefore taken out on entirely wrong 
grounds and must be dismissed. 


On appeal from the Judgment and order dated the 27th 
day of February 1922 of the Hon'ble Mr. Justice Kumara- 
swami Sastri passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C. S. No. 393 of 1915. 

V. Stvaprakasa Mudaliar for appellants. 

A. Duraiswami Atyar for respondents. 

The Court delivered the following 

JUDGMENTS :__The Chief Justice :_This is an appeal 
irom an order of Kumaraswami Sastri, J., in Chambers on 
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Judge’s summons to discharge the receiver of certain temple 


„property and to order the receiver to put the hereditary trustee 


of that temple in possession of properties and documents relat- 
ing to the temple. The facts are these. A suit was brought 
asking for a scheme to be framed in relation to the temple, 
which was tried by Kumaraswami Sastri J., and he in due course 
gave a decree and framed a scheme. An appeal was 
lodged against that decree and there was a cross appeal. Be- 
fore the case came on in appeal, an application was made be- 
tore Phillips, J. for the appointment of a receiver, there being 
allegations made that the trustee did not properly account, 
would not hand over or produce books, and was not behaving 
as a trustee should behave under the scheme as framed by 
Kumaraswami Sastri, J., and having heard the application on 
several occasions with the trustee before him, Phillips, J., 
ordered that a receiver should be appointed. The appeal then 
came on and this Court confirmed the order of Kumaraswami 
Sastri, J., but to some extent, not to a very great extent, modifi- 
ed the scheme as framed by him. The scheme stands in opera- 
tion as from the date fixed by Mr. Justice Kumaraswami Sastri’s 
order with the modifications decreed by the Court of appeal. 
After the order in Appeal, this summons was issued and the 
case was put before the Court solely on the ground that the 
eect of the order of the Court of appeal was to put an end 
ro the receivership and in the words of the afhdavit “ that the 
receiver became functus officto and automotically ceases to be 
Yeceiver.” The plaintiff and the receiver, alleging; as I un- 
derstand, that they were supported by the Advisory Board, op- 
posed this summons and alleged that the trustee was still an un- 
ht person to have control. The matter came before Kumara- 
swami Sastri, J., again and he decided that the effect of the 
order of the Court of appeal was ipso facto to discharge the 
receiver, and declined to go into any question as to whether or 
not the trustee was a fit person to have charge or to go into the 
question whether it was advisable in the interest of the temple 
(hat the receiver should be continued. 


In my judgment that is wrong. The order of Phillips, J., 
was made quite irrespective of there being any appeal. His 
Jurisdiction to make the order depended on one or two things, 
zither on the scheme then in operation which provided that ap- 
plications be made to the Court by summons, or by reason of 
his powers under O. 40, R. 1 of the Civil Procedure. Code which 
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gives the Court power to appoint a receiver of any property 
whether before or after decree, where it appears to the Court 
to be just and convenient to do so, and that order continued un- 
tilit was put an end to. It was not put an end to by the Court 
of appeal which merely varied the scheme. That being so, 
this order, in my judgment, is wrong, and this appeal must be 
allowed with costs. The summons which was taken out be- 
fore the learned Judge was taken out on entirely wrong 
grounds and must be dismissed with costs. But I wish to make 
it quite plain that this does not in any way dispose of the real 
question which both parties say they desire to have decided. It 
is perfectly open to the trustee, if he is so advised, to take out 
a fresh summons asking among other things for the discharge 
of the receiver. It would be open to him on that application 
to contend that the scheme as framed by the Court of appeal 
gives ample protection to those interested, and that it is no 
longer necessary in the facts of this case to have a receiver. It 
would also be open on that application for the plaintiff, the 
receiver and the Board, if so advised, to bring any circum- 
stances before the Court as to the conduct of the trustee or 
otherwise to enable it to arrive at a proper decision on that 
point. I think that it is unnecessary for me to point out that 
there are also ample powers under the scheme for the Board 
or other persons with the consent of the Advocate General to 
take ¢teps in reference to the conduct of the trustee, if he has 
been guilty of any misconduct in recent times, as to which we 
say nothing and express no VIEWS. 

The result is that this appeal should be allowed and the 
order of Kumaraswami Sastri, J., is set aside with the result 
that pending any fresh proceedings, the receiver will be rein- 
stated. 

Waller, J. :—-1 agree and have nothing to add. 

A. Ve D: Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE KRISHNAN. 
Kandasami Goundan and another Petitioners* 
(Defendants ). 
V. 


Subbai Goundan and another Respondents (Plaintiffs). 
Court Fees Act, S. 7 (V) (a) and (d)—Sutt for possession of specific plot 
of land in a permanently settled estate—VFaluation for purposes of Court-fees— 


"C R P No. 822 of 1922. 6th December, 1923. 
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Kandasami Market value—Plaint not properly stamped—Undesvaluation—Return of plaint 


ial to Court having jurisdiction—Proper procedure*-Givil Procedure Code, Q. 7, 
Subbai Rr. to and 11, 
Goundan 


A suit for the recovery of a specific plot of land situated within a perma- 
nently settled estate but not constituting a definite share thereof or separately 
assessed to revenue, falls within cl. (v) (d) and not under cl. (v) (a) or (b) 
of S. 7 of the Court Fees Act. Court-fee should therefore be paid on the 
riarket-value of the property in suit. 


Godavarty Sundaramma v. Godavarty Mangamma 8 L W 88; Chandan 
Han v. Bishan Singh, 1 LR 33 A 630 relied on. 


The plaintiff in the above suit having valued his plaint at ten times the 
share of the Government revenue due on the land, the Court directed him to 
pay Court-fee on its market value. The plaintiff did not pay and the Court 
holding that the subject-matter of the suit exceeded its jurisdiction directed the 
return of the plaint for presentation to a superior Court. Held, that the pro- 
cedure of the Court below was illegal. The Court should have first called upon 
the plaintif to state the market value and then directed him to pay the proper 
Court-fee on his plaint and on his failure to do so, rejected the plaint. If 
the plaintiff paid the requisite Court-fee and it was then found that the valua- 
tion of the suit went beyond the jurisdiction of the Court, the plaint should 
have been returned for presentation to the proper Court. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Coimbatore in C. M. A. No. 34 
of 1922 preferred against the order of the Court of the Addi- 
tional District Munsif of Coimbatore dated 30__3-_1922 in 
O. S. No. 13 of 1921 (O. S. No. 709 of 1921, Principat Dis- 
trict Munsif’s Court, Coimbatore). 


S. Subramania Atyar for petitioner. 


C. $. Venkata Chariar for respondents. 
The Court delivered the following 


JUDGMENT :— [he question that has been raised in this 
Civil Revision Petition is one of jurisdiction. The suit is 
brought for possession of a plot of land which forms part of a 
zamindari estate, by one ryot against another and the question 
which arose and which was tried as a preliminary point by the 
first Court was, “Is the suit properly valued for purposes of 
Court-fee and jurisdiction ?”’ The District Munsif held that 
>. 7 (v) (d) of the Court Fees Act applied as the land formed 
part of an estate paying revenue to Government but was not a 
definite share of such an estate and was not separately assessed 
as mentioned in cls. (a) to (c), and that therefore court- 
fee should: be paid on the market value of the land. But, 
without fixing the market value, he directed the plaint to be 
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amended and the ad valorem court-fee to be paid on 
such value. That order was not obeyed and, instead 
of rejecting the plaint, what he did was this. He 
considered that the market value of the land plus the value 
of the other reliefs claimed made the subject matter of the suit 
cxceed his Jurisdiction and directed the return of the plaint 
to be presented to the proper Court. On appeal, the District 
Judge held that the suit fell within cl. 7 (v) (a) of the Court 
Fees Act as the land was in his opinion a definite share of an 
estate paying annual revenue to Government under clause (a). 


The construction of S. 7, cl. V (a) to (d) has been the 
subject of consideration both in this Court and in the Allahabad 
High Court. In Godavarty Sundarammay.Godavarty Mangam- 
ma (1) it was held that sub-clause (a) referred only to a de- 
hnite fraction or share of an estate and not to any piece of land 
which formed a plot defined by metes and bounds included in 
an estate in other words, that the clause would apply only 
when the suit was for a half, one-third or any other fractional 
share of the entire estate. That view was followed in two 
unreported cases of this Court, S. A. Nos. 886 of 17 and 711 
of 1915, and also in Chandan v. Bishan Singh (2). It 
»cems to me that that view is correct and I respectfully follow 
it. If that is correct, this suit should have been valued under 
sub-clause (d) and not under sub-clause (a) of S. 7 of the 
Court Fees Act. It is clearly excluded from the second part 


of sub-clause (a) because it is not recorded in the Collector’s® 


register as separately assessed with annual revenue, the paimash 
register being not such a register as the collector’s register re- 
ferred to. In these circumstances the suit should have been 
valued, as held by the Distrrct Munsif, under sub-clause (d) of 
7 (v) of the Court Fees Act. 


But the District Munsif should not have returned the 
plaint to be presented to the proper Court at the stage he did 
as that was not a proper order there. He should have first 
called upon the plaintiff to state what the market value of the 
land was and after taking evidence as to that value if disputed 
which may be adduced on either side, he should have himself 
determined what the market value was, and then he should 
have called upon the plaintiff to pay the proper Court Fee on 
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that valuation giving him a reasonable time to make the pay- 
ment and, if he then failed to make the payment, he should 
have rejected the plaint, but if he made the payment and if ıt 
was found that the valuation of the suit went beyond his juris- 
diction, then returned the plaint for presentation to the proper 
Court. The Munsif was not justified in returning a plaint 
which was not properly stamped. 

I must therefore set aside the orders of both the lower 
Courts and remand the case to the Court of first instance and 
direct that Court to decide what the market value of the land 
is and then dispose of the case in the light of the observations 
above made. 

As regards costs, if the District Munsif rejects the plaint 
or finds finally that he has no jurisdiction to try the suit, the 
petitioner will have his costs of this revision petition and of 
the appeal in the lower Court : and the costs before the District 
Munsif will be disposed of by the District Munsif himself. If, 
on the other hand, the District Munsif finds that he has juris- 
diction to try the suit and tries it, all costs here and below will 
abide and follow the final result of the suit. 


A. V. V. Order set astde. 


ei eae 


In THE Hicu Court or JUDICATURE AT MADRAS 
PRESENT :__MR. JUSTICE SPENCER. ° 


Arumuga Goundan and others. Petitioners* (Defendants 
Nos. 4 to 5). 


Vi 


Periavanjiappa Goundan and others Respondents (Des 
fendants Nos. 1 to 3 and 
Plaintif). 


Civil Procedure Code, S. 151—Inherent power—Suit disposed of —Minots— 
No proper representation—Decree declared not binding—Restoring sutt to the 
filc—A ddition of parttes—Powers of Court. 


The decree in a certain suit simply declared that another decree passed 
in a prior suit was not binding on certain minors as they were ont validly 
represented by a guardian. Thereupon the Court which passed the prior 
decree took the case again on its file under S. 151, C, P. Code and proceeded to 
try it after making the minors parties to the suit. 


Held, the Court did not possess inherent powers to restore a suit once 
cisposed of to its file and to add as parties to it persons who were not represented 
nt the original trial. 





"C R P No. 385 of 1923. 7th December, 1923. 
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Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India’ Act, praying the High Court to re- 
vise the order dated the 2nd October 1922, of the Court of the 
District Munsif of Udumalpet in J. A. No. 1334 of 1922 in 
QO. S. No. 559 of 1919. 


C. S. Swaminathan for petitioners. 
T. G. Ramaswami lyer for respondents. 


The Court delivered the following 

JUDGMENT :_In Original! Suit No. 479 of 1921 it was 
decided that the decree in O. S. No. 559 of 1919 was not bind- 
ing on the minors because they were not validly represented in 
the earlier suit, the guardian appointed by the Court not hav- 
ing consented to act as guardian and not having appeared for 
them at the trial. 


The decree in O. S. No. 479 simply declared that the de- 
cree in O. S. No. 559 was not binding on the minors, and in 
this respect it was in accordance with what in the view of the 
Privy Council in Monohar Lal v. Jadunath Singh (1) was a 
proper decree, viz., that it would be sufhcient in such a case to 
remit the parties to their original rights without declaring that 
the earlier suit would have to be tried afresh. 


In the judgment in O. S. No. 479 there is an observation 
that Q.S. No.5 59 will have to be revived as against these minor 
plaintiffs, and the District Munsif has now in the exercise of his 
supposed powers under S. 151, C. P. C., taken the case back‘on 
his file and proceeded to try it. I do not think that the Court 
possessed inherent power to restore a suit once disposed of and 
to add parties to it who were not represented at the original 
trial. Bhagwan Dayal y. Param Sukh Das (2) 1s quoted as 
an authority for so doing, but that case has been dissented 
from by a Bench of this Court in Eda Punnayya v. Jangala 
Ramakotiayya (3). As pointed out by Oldfield and Seshagirt 
Iyer, JJ., if a minor is not properly represented before the 
Court, a decree passed against him is in effect a nullity and the 
Court cannot set aside the ex parte order and re-open the suit 


under O. IX R. 13. 


If the minors were not legally made parties to the suit, 
the action of the Court in making them parties now ts tanta- 
mount to restoring to file a suit already disposed of and add- 
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ing parties who were not represented at the original trial. 
The case in Venkata Row v. Tuljaram Row (4) is not an 
authority for such a proceeding. 

I set aside the order of the District Munsif with costs in 
this Court and remit the parties to their rights as they stood 


at the disposal of O. S. No. 479 of 1921. ; 
T.S. V. Order sel aside. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice KRISHNAN AND MR. JUSTICE 
WALLER. 


Sithamalli Subbayyer d ppellani* (Petitioner-defendant ) 
V. 
M. L. M. Ramanathan Chettiar .Respondent ( Respondent- 
plaintiff ). 


Civil Procedure Code, O. 11, Rr. 14 and 21—0rder for production of docu- 
ments—Non-compltance with—Dismissal of suit not justified. 


O. 11, R, 21 of the C., P. Code does not justify the dismissal of a suit 
for non-compliance with an order under O. 11, R. 14, C. P. Code for production 
of documents. 

Ramnath v. Parbhu Dayal (1923) 65\1 C 661 dissented from. 

Appcal against the order of the Court of the Second Addi- 
tional Subordinate Judge of Madura, dated roth April, 1923 
in Interlocutory Application No. 100 of 1923 m O. S. No. 5 
of 1922. ° 
K.V Krishnaswami diyar, C. A. Seshagiri Sastri and 
N. Swaminatha Aiyar for appellant. 

T. M. Ramaswami Aiyar and C. Rama Rao Sahtb for 
respondent. 

The Court delivered the tollowing 

JUDGMENTS :——Krishnan, J. : In this case the defendant 
had applied to the Subordinate Judge for an order of discovery 
of documents against the plaintif under O. 11, R. 12, C. P. 
Code. The learned Judge refused to give such an order but 
directed the defendant to file a list of documents which he al- 





leged were with the plaintiff, and on his doing so, passed an 


order under R. 14 directing production of such documents upon 
oath. The plaintif produced certain documents in Court and 
prayed the Court to keep them under lock and key. He also 
filed an athdavit. Under the Subordinate Judge’s orders the 
documents were kept under lock and key. The defendant 





* A A O No, 213 of 1923, rath December, 1923. 
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then applied tor inspection and by a separate order after hear- 
ing parties inspection was ordered of the documents filed in 
Court by the plaintiff. On defendant inspecting those docu- 
ments he found that some of the documents included in his 
list were not produced, in particular the rough chitta books he 
had asked for. Thereupon the defendant applied to the Court 
to take action under O. 11, R. 21 and to dismiss the suit. The 
Subordinate Judge dismissed the application holding that that 
rule did not apply to cases of non-compliance with an order 
for production and that the order for inspection which refer- 
red only to documents filed in Court was fully complied with. 
The appeal to us is by the defendant against that order of the 
subordinate Judge. 


Rule 21 in terms does not apply to an order for produc- 
tion it speaks only of interrogatories or discovery or inspec- 
tion. In the repealed Code the words “ or production ” were 
in the corresponding section but they have been omitted in the 
new Code. [tis argued that the omission ts due to a desire to 
avoid redundancy, as an order for production implied discovery 
end inspection. The opinion of Broadway J., of the Lahore 
High Court in the case Ramnath v. Parabhu Dayal (1) is cited 
in support of the argument that the object of the omission was 
to avoid redundancy. The learned Judge does not give a 
very decided opinion on the point nor has he discussed the ques- 
tion. On the other hand a Bench of the Allahabad High 
Court” has held that R. 21 does not apply to case of “ pro» 
duction”’ orders. With all respect to the opinion of the 
learned Judge of the Lahore Court I am unable to follow his 
view. In the corresponding English Rule, O. 31 R. 21 of the 
English rules of Practice, the words “or production” do not 
occur and it was apparently to bring the practice here into con- 
formity with the English practice on the point that the omission 
was made, An order for production ts quite different from 
an order for discovery or an order for inspection and cannot 
be said to imply either. In the present case the order for 
discovery was refused and the order for inspection was passed 
as a subsequent order. It is impossible to hold therefore that 
in the present case the order for production was anything more 
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than for bare production in Court of specified documents. In 
the case Joy v. Hadley (2) the order was for production and 
inspection it was in reality an order for 
inspection in Court of documents to be produced in Court for 
the purpose. That case is thus not an authority on the point 
before us. Some support was sought to be drawn from the 
wording of the Form 6 under O. 11 R. 14, first Schedule, Ap- 
pendix C of the Code. That form can be properly used only 
where the order is “ to produce for inspection ” as the title of 
the form shows. Rule 14 contemplates further orders being 
passed on the documents being produced. An order for ins- 
pection of documents may, | think, therefore be passed under 
that rule itself after hearing parties ; R. 18 also enables a party 
to obtain an order for inspection. The form 6 cannot be re- 
lied on as showing that an order under R. 14 involves an order 
for inspection, for documents may be directed to be produced 
in Court for various other reasons, for example, for preventing 
tampering with them. 


It was suggested that if we do not apply the provisions of 
R. 21 in cases of orders for production there will not be a sufh- 
ciently effective method to make the party obey the order of 
the Court. There is no basis for this argument, for there are 
several ways of making a party produce a document shown to 
be in his possession and for which privilege is not established ; 
and the presumption that arises against a party who is called 
«apon and does not produce a document in his possession or 
power is tn itself of serious consequence to him. 


In the view Í take that R. 21 does not apply to orders for 
production, the appeal fails. It is true that plaintiff has not 
definitely stated in his afidavit whether he has the chitta books 
with him or not. Defendant may apply to the lower Court 
to call for a further affidavit from him. Defendant can al- 
ways take any further steps, he may be advised to, under the 
rules for inspection. This appeal fails and is dismissed with 
costs. 


Waller, J., :——I agree. 
A. V. V. Appeal dismissed. 


A AA Se ee eee ai Eee, 


3. Cited in 22 Ch. D. 571, 
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IN THE HIGH Court oF JUDICATURE AT Mapras. 
PRESENT : SIR WALTER SALIS SCHWABE K. C. Chief 
Justice AND MR. JUSTICE RAMESAM. 
W. H. Nurse Appellant* (Defendant) 
V. 
Rustomji Dorabji Respondent (Plaintiff). 


Malicious Proseculion—Damages—Malice—Pioof of—Indirect motive—Ad- 
vantages in civil dispute—Advice of counsel—Effect of-—Quantum of damages— 
Interference on appeal. 

Where in an action for damages for malicious prosecution the Court finds 
that the defendant preferred an unfounded criminal charge against the plaintiff 
with the indirect motive of bringing pressure on the latter to settle a civil dis- 
Fute then pending between the parties, the defendant must be held to have 
been actuated by malice. The opinion of counsel as to the propriety of insti- 
tuting a prosecution will not excuse the defendant from liability unless he shows 
that he laid all the facts of his case fairly before him and acted bona fide on 
the opinion given by that counsel. 

Ravenga v. Mackintosh, 2 B & C 593 referred to. 

In an action for damages for malicious prosecution the trial Judge has a 
wide discretion, on the facts of the case before him, to say what, in his view, 
the damages should be; and an appellate Court will not substitute its own 
discretion and interfere with the award of damages unless it finds that the trial 
Judge erred in law in awarding the damages that he did. 

On appeal from the judgment of the Hon’ble Mr. Justice 
Coutts Trotter dated 15th March 1921, passed in the exercise 
of the Ordinary Original Jurisdiction of the High Court in C. 
S, No.,527 of 1919. 

V.V. Srinivasa Atyangar, and A. Krishnaswami Atyar for 
appellant. e 

Messrs. Nugent Grant and M. H. Hakim instructed by 


Short Bewes and Co. for respondent. 
The Court delivered the following 


JUDGMENTS : The Chief Justice :— This isan appeal 
from a judgment of Coutts Trotter, J., in an action for malı- 
cious prosecution. He found for the plaintiff with Rs. 35,000 
damages. The defences set up were that there was no malice 
and that there was reasonable and probable 
cause for the prosecution. As regards the latter 
point, I entirely agree with what was said by the learned Judge 
that there was no reasonable and probable cause for this prose- 
cution. In considering that, I consider what the position was 
of the plaintiff in respect of the charge made against him in the 
Criminal Court, and I am quite satished that there was no 
ground at all for even suggesting that he had been guilty of 
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any criminal offence. No criminal offence, in fact, had been 
committed, and I can see no reason at all for suggesting that 
Mr. Nurse, the defendant, really had any reasonable ground 
for thinking that a criminal offence had been committed. 


On the other part of the case, namely, whether there was 
malice, there are two matters to be considered. ‘The first is 
whether the defendant acted with an indirect motive. The 
learned Judge found that he did, and I have no doubt that he 
was right. There was a dispute going on between the plain- 
uf and the defendant. The plaintiff had entered into a con- 
tract with the defendant under which the defendant was to 
build for him a cinema and then let it out to him. A point 
arrived in the relationship between them in relation to that ci- 
nema when things were at a deadlock. The defendant was, 
no doubt, contending that there would have to 
be.some alteration in the terms up to that time existing be- 
tween the parties, and | think it is fairly clear that the plaintiff 
recognised that there would have to be some modification or 
alteration. The defendant put forward a draft lease on terms 
which he thought reasonable ; the plaintiff reyected those terms 
and put forward an alternative which, in turn, the defendant 
rejected, and the plaintift claimed to fall back or stand upon the 
written agreement. He said that there had been and was an 
agreement between the parties binding and efective 
whether that agreement was binding and effective or not at 
fhat clate is a matter with which we are not concerned, and it is 
a matter on which I think it desirable to say nothing, in view 
of the fact that it 1s the subject matter of litigation between 
the parties. But that was the position when the defendant 
chose to apply for the arrest of the plaintiff on what, as I have 
already said, are wholly frivolous grounds, and I think the 
learned Judge was amply justified in coming to the conclusion 
he did that he did so with the indirect motive of hoping to be 
in a better position to negotiate with his opponent with a crimi- 
nal charge hanging over his head than he would be in negotiat- 
ing as between two persons on equal terms. I think it right 
to say that, in my view, I do not think that, on this evidence, 
Mr. Nurse had or could have had, any honest belief in the. guilt 
of Mr. Rustomji. Either of those views are quite enough 
to justify the finding of my brother Coutts Trotter. 


A further point arose on this point which is really a subsi- 
diary part of this point, namely, that the defendant contends 
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(hat he acted in launching this prosecution on the advise of coun- — 
sel and that he claims to be protected by reason of that fact. It  Rustəmj: 
is no doubt the law that that protection is given where counsel’s  POTAbii 
opinion has been obtained and where it is believed to be correct Sir 
and acted upon. I think the law is correctly stated in the judg. ii nto 
ment of Bayley, J., in Ravenga v. Mackintosh (1), in which he C. J. 
said, “ I accede to the proposition, that if a party lays all the 

facts of his case fairly before counsel, and acts bona fide upon 

the opinion given by that counsel (however erroneous that opi- 

nion may be) he is not liable to an action of this description. ” 

it may be observed that, in order to escape by reason of the 

opinion of counsel, the first condition is that all the facts of the 

case are laid fairly before counsel, and the second condition is 

that he acts bona fide upon the opinion given by that counsel. 

| think it is quite clear in this case that all the facts were not 

laid fairly before counsel. The main ground of the prosecution 

was that a certain agreement between the parties, contained 

on four sheets of paper bearing a certain original date and giv- 

ing a time limit for the building of the cinema, was from time 

to time altered by a fresh front sheet on a stamp paper with 

a new date being prepared by the solicitor to both parties and 

signed or initialled by the parties ; and it was alleged that, be- 

cause the plaintiff took the new front sheet, attached it to the 
remaining sheets of the original agreement and tried to have 

the decument so composed registered, he was committing the 

crime of cheating and of forgery. The greater part of the 

evidence in this case ranged round the question of what was tht 

intention of the parties in having those front sheets prepared. 

The prosecution story was that they were prepared in order to 

become the front sheet to some subsequent agreement to 

be executed. The defence story was that it was the intention 

of everybody throughout that the new front sheet should be 
substituted for the old. The defendant went before his coun- 

sel and told him that it was the intention of both parties, when 

the new front sheets were made at different times, that they 

were not to be attached to the remaining sheets of the original 
agreement, and on that basis apparently counsel advised. Lr 

is quite clear, to my mind, on the evidence, that, so far from it 

being the intention of both parties that the new front sheets 

should not be attached to the original back sheets, it was the 

intention of both parties that they should be so attached and, 

indeed, that they were brought into existence for the purpose of 
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being so attached. I do not think it is a very creditable story 
to any one concerned. ‘hey desirtd to extend the time ur- 
der an evisiing agreement. They did it by substituting a new 
iront shcet with a different date treating the execution of the 
original contract, witnessed as it was by severa] witnesses,as still 
being the execution of the final contract with a new date. I think 
also there was a desire on the part, at any rate, of some of the 
parties concerned that, as the stamp for the agreement for lease 
was an inadequate stamp, it might be possible to get a reduc- 
tion of the penalty which was being incurred by reason of the 
stamp not being the right stamp, by putting 
before the registration authorities that the docu- 
ment was of recent date, whereas the chance of get- 
ting a reduction of penalty would be very much less if the autho- 
rities had been aware that the contract had been in existence 
tor a very considerable time and acted upon, and was, in fact, 
renewed from time to time by this addition of a front sheet. 
However that may be, I am quite satisfied that it was the inten- 
tion of both parties that it should be so used. In fact, the 
sclicitor, who was the solicitor for both parties and who gave 
evidence at the Police Court at the Sessions Court, although 
he at first, particularly in the Police Court, tried to make out 
that it was contrary to the agreement that the front 
sheet should be attached to the others, when he got before the 
Sessions Court and was fully cross-examined, ultimately said 
in the plainest terms that the whole intention of the parties 
was that the new front sheet, in his words, “ was to form 
part and take the place of the front sheet of the old agree- 
ment.” That being so, it cannot, in my judgment, be said 
that the true facts were placed fairly by the defendant before 
counsel, when counsel advised, if he did so advise, that this pro- 
secution should take place. Under these circumstances, I think 
that in this case there was ample evidence both of absence of 
reasonable and probable cause and of malice in fact. 


There remains only the question of damages. In coun- 
tries where these questions of tort are tried before a jury, 
damages are eminently in the province of the jury. Where, 
however, a case is tried before a Judge, the Judge has a very 
wide discretion, on the facts of the case before him, to say what, 
in his view, the damages should be; but it is'no doubt easter 
to get the damages reduced on a judgment from a Judge than, 
as in England in the case of a verdict by a Jury, because a 
Judge in his judgment states his reasons when he gives damages 
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and states what influences him or whatis in his mind when he 
gives those damages whereas in England where the Jury 
gives no reasons, it is almost impossible for the Court of 
appeal to know what operated on the mind of the Jury and 
it is difficult to establish that the damages are so excessive that 
no reasonable body of twelve men could have come to that 
measure of damages. I have had some little doubt in this 
case whether the learned Judge, who quite fully states his rea- 
sons for taking rather a strong view of the case as to damages, 
was not inclined to severity but, on the whole I think not. I 
am not certain as to whether I should not have awarded a 
[csser amount, but that is not what I have to consider. What 
l have to consider is whether the learned Judge was wrong in 
awarding the damages that he did. As has been pointed out, 
it is a serious thing, indeed, for a business man of position, 
more especially when he carries on business in another place, 
to be brought before the Criminal Court of Madras and kept 
here for some months with the anxiety of prosecution hanging 
over his head, having to incur very heavy costs here, which are 
separately provided for in the Judgment, and having to incur 
expenditure by reason of his being away from home, and being 
subjected to the injury which must necessarily accrue to the 


man’s business, when he must be away from his business for 


a considerable time, and under a suspicion of having been 
guilty ef serious criminal offences. Under these circumstances, 
I do not think it right to interfere with the Judgment here, and 
this appeal must be dismissed with costs. Certified for two 
counsel. 

Ramesam, J.: | agree and have nothing to add. 


A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. CHARLES GORDON SPENCER, OFFiCI- 

ATING CHIEF JUSTICE, AND MR. Justice DEVADOss. 

John Joseph Brito Petitioner*™ in both (Petttion- 
er in C. R. P. No. 423 of 1922 
on the file of the High Court). 

t. 
Mrs. S. S. Brito Respondent in both (Respondent in do) 
Civil Procedure Code, S. 109—Final Order—Reviston—Order of High Court 
refusing to interfere in. 
An order of the High Court refusing to interfere in revision with the 
order of a Subordinate Court restoring to file a suit which had been first disposed 
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of upon an alleged compromise between the parties is not a “final order” 
within the meaning of S. 109, C. P. C. j 

S. 105, C. P. C. does not apply to appeals to His Majesty in Council and 
does not supply a guide to the interpretation of the word “final” in S. 109. 


C. M. P. No. 2886 of 1923. 

Petition under O. 45 Rr. 2, 3 and 8 and Ss. 109 and 110 
of Act V of 1908 cl. 39, Letters Patent, praying that in the cir- 
cumstances stated in the afhdavit filed therewith the High Court 
will be pleased to grant a certificate enabling the petitioner here- 
in to appeal to His Majesty in Council against the judgment 
and order of the High Court dated 18th July 1923 in C. R. P. 
No. 423 of 1922 presented to the High Court to revise the 
order of the Court of the Subordinate Judge of South Kanara 
in I. A. No. 565 of 1921 in O. S. No. 55 of 1920. 

C. M. P. No. 2887 of 1923. 


Petition praying that in the circumstances stated in the afl- 
davit filed in C. M. P. No. 2886 of 1923 the High Court 
will be pleased to issue an order directing stay of all further 
proceedings in O. S. No. 55 of 1920 on the file of the Court 
of the Subordinate Judge of South Kanara pending disposal of 
the said C. M. P. No. 2886 of 1923 on the file of the High 
Court praying for leave to appeal to His Majesty in Council. 


C. V. Ananthakrishna Iyer for petitioner. 
B. Sttarama Rao for the respondent. 


The Judgment of the Court was delivered by 

Spencer, Officiating Chief Justice :_This is an application 
for leave to appeal to the Privy Council against an order pass- 
ed by us in C. R. P. No. 423 of 1922 in which we refused to 
interfere in revision with the order of a Subordinate Court 
restoring to file a suit which had been first disposed of upon an 
alleged compromise between the parties. 


Before we can certify that the case is a fit one for appeal 
to His Majesty in Council, we must be satished that the order 
passed by us was a final order within the meaning of S. 109 
C. P. C. What is a “final order ” has been defined in Ram- 
chand Manjimal v. Goverdhandoss Vtshandas Ratanchand (1) 
The Privy Council say that “ an order is a final one if it finally 
disposes of the rights of the parties.” A smular interpreta- 
tion of the word “ final ” has been adopted in Sankar Bharat: 


v. Narasimha Bharati (2) where Shah, C. J. says that “ a final 


1. (1920) I LR 47 C 918. 2. (1922) I L R 47 B 106. 
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crder is one which decides a cardinal point in the suit and finally 
disposes of the rights of *the parties.” Crump, J., who sat 
with him, took the word “ final ” to mean “ an order which puts 
sn end to the litigation between the parties, or at all events dis- 
poses so substantially of the matters in issue between them as 
to leave merely subordinate or ancilliary matters for decision.” 
An English case, Croasdell and Cammel, Laird and Co. Ltd., 
[n re (3) has been quoted before us in which it was held that 
“an order passed by a Divisfonal Court setting aside an award 
made by an arbitrator on the ground of misconduct on the part 
oí the arbitrator was not a final order but an interlocutory one 
which involved no determination of the rights of the parties as 
regards the matters which were in dispute in the arbitration.”’ 
Applying those definitions to the case before us, let us see what 
isthe result. The Court below restored the suit to file because 
it found as a result of an enquiry that the defendant caused the 
plaintiff to sign a compromise petition by fraud and undue influ- 
cnce. The matter came up to us because it was argued that 
the Subordinate Court had no power to make such an order un- 
der S. 151 C. P. C. We refused to interfere on the ground 
that the lower Court could have made such an order in the ex- 
ercise of its powers.of review and because the merits of the case 
would be finally enquired into at the-trial which was to take 
place thereafter. Assuming that the lower Court’s order re- 
fusing to act upon the compromise did in some way dispose of 
the rights of the parties, our order did not take away from or 
add anything to what the lower Court decided. We only dee 
cided the question of jurisdiction. The rights of the parties 
in the suit were left open for decision and have since been de- 
cided. We are therefore of opinion that our order was not 
a final order within the meaning of S. 109 C. P. C. 


It is argued that, if the petitioner is not given leave to ap- 
peal against our order, he will be precluded from raising the 
contention that the matter has been settled by compromise and 
making that a ground of appeal against the final decree, and, 
in that connection, reference has been made to S. 105 which may 
also be read with S. 97 C. P. C., and to the right of a party to 
raise an issue in appealing against a final decree which he has 
not appealed against in appeal from the preliminary decree. 
The answer to that argument is found in Venkataranga Rao v. 
Narasimha Rao (4), where it was pointed out by Muller and 


3. (1906) 2K B 569. 4. (1913) ILR 38 M 509:26ML J 96. 


Brito 
v. 
Brito 





Spencer, 
Offg. C, J. 


Brito: 


7. 
Brito 





Spencer, 


Offg. C, J. 


© 
360 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVI. 


Sadasiva Iyer, JJ., that S. 105 does not apply to appeals to His 
Majesty in Council and does not supply a guide to the interpre- 
tation of the word “final” in S. 109. In Saratmani Debi v. 
Rada Krishna Banerjee (5), Mookerjee, J., defined a “final 
order ” as “ one which finally decides any matter which is direct- 
ly at issue in the case in respect of the rights of the parties.” 
With due respect, we consider that this, as it stands, is a defini- 
tion which cannot be quite reconvciled with the definition in 
L L. R. 47 Cal. and ÍI L. R. 47 Bom, 
but as the learned Judge goes on to say 
that “the answer to the question whether the order is 
final or not must depend on whether it decides finally the cardi- 
nal point in the suit or an issue which goes to the foundation of 
the suit,” there is no need to quarrel with his first definition. 
Meghraj v. Bidyabati Koer (6) and Lachmi Narain Mar- 
Wart v. Balmakund Marwari (7) are both cases 
in which an order was passed setting aside a 
decree dismissing a suit for default. Itis unnecessary 
to canvass the correctness of the view that such an order might 
be a final order, because the orders there passed do not in any 
way correspond to the order which we passed on the Revision 
Petition in this suit. Assuming that the subordinate Judge's 
order finally disposed of the rights of the parties to have their 
dispute settled by compromise and was thus a “final order ” 
our Order did no more than refuse to interfere with that order 
upon a question being raised as to the Subordinate Judge’s 
furisdiction to pass it. 


Holding that the order passed by us was not a final order, 
we dismiss the present application with costs. 

C. M. P. No. 2887 of 1923, which is a petition for stay 
of proceedings, is dismissed without costs. 


A. S. V. Petition dismissed. 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :__Mr. CHARLES GORDON SPENCER Officiating 
Chief Justice. 


Sunkari Sitayya Appellant* (2nd Defendant). 
v 


Mudaragaddi Sanyasi and another Respondents (Plaintif 
and 1st Defendant). 


Execution of decree—Attachment in—Property attached subject of contract 
for sale prior to attachment—Decree in suit for specific performance of contract 
for sale brought after attachment, and delivery of possession to contractee— 
Attaching creditor not made party to suit—Rights of attaching creditor and of 
vendee—A ttachment if prevails against vendee’s title—Remedy of attaching 
creditor in such a case. 

Property, which the rst defendant had contracted to sell to the 2nd, was 
attached by the plaintiff in execution of a money decree obtained by him against 
the rst defendant. After the attachment, the 2nd defendant brought a suit for 
specific performance and got an order for sale from the Court and delivery of 
possession. He put in a claim to the property attached which was allowed. 
In a suit brought by the plaintiff to set aside the order on the claim petition, 
eld that the attachment could not prevail against the 2nd defendant's decree 
by which he got possession of the property in pursuance of the contract for sale, 
though it was open to the plaintiff, who was not a party to the suit for specific 
performance, to impugn the decree therein as being based on fraud or collusion 
The plaintiffs’ proper course was to file a suit under S. 53 of the Transfer of 
Property Act to have the transfer avoided as being intended to delay or defeat 
creditors. 


Second Appeal against the decree of the District Court of 
Vizagapatam in A. S. No. 140 of 1922 presented against the 
decree of the Court of the District Munsif of Vizagapatam in 
O. S. No. 575 of 1920. 

C. Rama Rao for appellant. 

Y. Suryanarayana for respondent. 


The Court delivered the following 


JUDGMENT :__The plaintiff in execution of a money decree 
against the 1st defendant attached certain lands and a house and 
house site as belonging to his judgment debtor. That was on 
the 15th December 1918. Previous to this on 15th May 1916 
there was a contract between the 1st defendant and the 2nd de- 
fendant to sell the same property to the 2nd 
defendant. After the attachment the 2nd de- 
fendant put in a claim petition which was allowed. The plain- 
tiff thereupon brought this suit to set aside the order upon the 
claim petition, and it has been decreed by the first Court and 
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aoe confirmed in appeal] by the District Judge. After the attach- 

7. ment had been made, the 2nd defendant brought a suit for speci- 
pert f fic performance and got an order for sale from the Court and 
Sanyasi delivery of possession. The question raised in the second 


issue is whether the rst defendant had any subsisting interest in 
the property which was attached, in, other words, whether the 
‘attachment can prevail against the 2nd defendant’s decree by 
which he got possession of the land in pursuance of the con- 
tract for sale. The Courts below held that the contract for-sale 
did not create any title in the 2nd defendant and following the 
decision in Kuri Veerareddi v. Kuri Bapi Reddi (1) they set 
aside the order on the claim petition and declared that the 
properties were liable for attachment. The decision in Kurt 
Meera Reddi v. Kuri Bapi Reddi (1) is based on the last sen- 
tence of S. 54, Transfer of Property Act “It (a contract for 
the sale of immoveable property) does not, of itself create any 
interest in or charge on such property.” These words are 
capable of being understood in more senses than one. One 
implication therefor is that such contracts do not require regis- 
tration. This decision has recently been overruled by a deci- 
sion of a Full Bench in Vizagapatam Sugar Development Co. 
v. Muthurama Reddi (2). The principle governing the pre- 
sent case has been stated in Venkata Reddi v. Velappa 
Chetti (3), where the learned Judges point out that in English 
Law a judgment-creditor has no rights as against a trénsferee 
cf property in pursuance of a contract entered into before the 
*«ittachment. They say that it does not seem to be sound sense 
that when a creditor attaches property which is subject to a par- 
ticular obligation, he should be able to override it. This case 
has been referred to with approval, Chamtyappa Taragan v. 
Kama Atyar (4). It is obvious that the plaintiff could by no 
manner of means attach a greater interest than what his judg- 
ment-debtor possessed at the date of attachment. The plain- 
tiff cannot even lay claim to the rights of a bona fide purchaser 
without notice of prior obligations attached to the land pur- 
chased (S. 53 of the Transfer of Property Act) as in this case 
there has been no sale in open market. S. 64 of the Civil 
Procedure Code lays down that where an attachment has been 
made, any private transfer or delivery of the property attach- 
ed is void as against all claims enforcible under the attachment. 


1. (1905) IL R 29 M 336, 2. (1923) 45 ML J 528: 46M 919(F B), 
3... (1916) 5 L W 234. 4 (1920) 40MLJ 65 at 76, 
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ihe 2nd detendant’s title does not rest upon a private transfer 
but upon a decree of Court based on the contract to sell and 
ıs comparable to the case of a decree based upon an award 
which we held in Kast Viswanathan Chettiar v. Ramaswamt 
Athttha Nadar (5) which was followed.in Narayana Atyar v. 
Biyari Bivi (6), should prevail over a purchase under an at- 
tachment prior to the award. 

The plaintitt in this suit was not a party to the suit for 
specific performance and it is open to him to impugn that decree 
as being based on fraud or collusion. His proper course would 
be to file a suit under S. 53 of the Transfer of Property Act 
to have the transfer avoided as being intended to defeat or de- 
lay creditors. In his plaint he has not put his case quite on that 
ground. But he has alleged that the contract of sale was in- 
valid as being executed with the evil intention of avoiding the 
plaintiff’s debts ; and the first issue in the suit raises the 
question whether the decree for specific performance was ob- 
tained fraudulently. As the Courts below have not decided 
this issue erroneously upon the preliminary point arising out 
of the second issue, their decrees must be set aside and the 
suit remanded to the District Munsif’s Court for ‘disposal upon 
the first and other issues as yet undecided. Costs of the second 
appeal and costs in the Courts below will be costs in the cause 
and abide the result. The Court-fee in Second Appeal may 


be refugded. . 
A.S. V. Suit remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE WALLACE. 
Kidambi Tirumalacharyulu alias 


Ramanujacharyulu and others. .A4ppellants* (Defendants). 


v. 
Ammisetti Yenkiah and others. Respondents (Plaintiffs). 


Civil Procedure Code, O. 32, R. 3 (5)—Minor defendants—Gyardian ad- 
litem—A ppointment of Head Clerk of the Court—Omission of notice to person 
having custody of minors—Irregularity—E fect on decree. 

No irregularity by way of an omission to send a notice as required by 
O. 32, R 3 (5) of the C. P. Code will operate to render void the presumed 
1epresentation of the minor in a suit by a guardian ad litem appointed for him, 
unless such an omission has in fact prejudiced his defence. Such prejudice is 
not a matter of assumption or presumption but of proof. 


aS A No. 843 of 1921. 6th February, 1924. 
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Consequently a decree pasesd in a prior suit against a minor represented 
by the Head Clerk of the Court as guardianead-litem cannot be set aside in a 
fiesh suit on the ground of want of notice of the appointment of the guardian 
ad-litem under O. 32, R. 3 (5), C. P. Code to the person having the custody of 
the minor, unless it is shown that the minor had a good defence to the suit 
which by the negligence of the Court guardian, whose appointment followed on 
the breach of the rule, had not been put forward. 

Suresh Chander Waru Chowdhry v. Jugent Chunder Pal I L R 14 C 204 ; 
Bhagwan Dayal v. Param Sukh Das I L R 37 A179; Ramaswami Chetty v. 
Doraiswams 44 M L J 299 relied on. 


Appeal against the Decree of the District Court of Guntur 
in A. S. No. 307 of 1920 preferred against the Decree of the 
Court of the Principal District Munsif of Guntur in O. S. 
No. 173 of 1919. 

B. Sitarama Rao for appellants. 

N. Rama Rau for respondents. 

The Court delivered the following 

JUDGMENT :—The plaintiffs sued in this case to set aside 
the decree in O. S. No. 274 of 1917 on the file of the Principal 
District Munsif’s Court, Guntur, obtaining against them when 
they were minors. They sued on the ground that they were 
not properly represented by the guardian in the suit and that the 
said guardian was guilty of gross negligence. 

There is no doubt that they were minors at the time of the 
suit, and both their father and mother were dead. It is also 
clear that they had no certificated guardian and no natural 
guardian. It appears that the Plaintiff in O. S. No.” 274 of 
1917 first applied to the Court to have one K. Ramtah appoint- 
ed as guardian ad litem and notice was sent to him but he re- 
fused to act. The plaintiff then applied for a Court guardian 
und the Head Clerk of the Court was appointed. ‘The plain- 
tiffs here in this case urged that the appointment of the Court 
guardian was illegal because no notice of the application to ap- 
point a Court guardian was sent, as it should have been sent, 
under O. 32, R. 3 (5) to the person in whose care the minors 
were. Ihe defence urged that, since plaintiffs were in the case 
of K. Ramtah who already had notice of the application to ap- 
point himself as the guardian, it was not necessary to send a 
{resh notice to him. Plaintiffs rejoined that K. Ramiah was 
not the person tn whose care then they were ; that they were 
1.1 the care of R. Seetharamaswami, that, even if they were in 
Ramiah’s care, it was necessary to serve him with a notice again 
in order to comply with the Rules, so that he might have had 
an opportunity of objecting to the appointment of the Court 
guardian or of proposing some other person as guardian ; and 
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that at least under the rules the Court should and could not 
have been satisfied, without sending a fresh notice to him, that 
there was no person fit and willing to act as guardian, which is 
the only condition on which the appointment of a Court 
guardian can stand. See O. 32 R. 4 (4). 

The first Court found that the plaintiffs were not in 
the care of R. Seetharamaswami but it has not clearly found 
that they were in the care of K. Ramiah to whom notice under 
the rules did not go. Both the lower Courts have held that 
the mere omission to send such a notice is a sufficient ground in 
law for holding that the minors were not properly represented 
in the suit. Ido not think that the law is so. The correct 
view, | think, is that no irregularity by way of an omission to 
send a notice as required ' by O. 32 R. (3) shall operate 
to render void the presumed representation of the minors in a 
suit, unless such an omission has in fact prejudiced their de- 
tence, and such prejudice is not a matter of assumption or pre- 
sumption but of proof see Suresh Chunder Waru Choudhry v. 
Jugut Chunder Pal (1), Bhagwan Dayal v. Param Sukh Das 
(2) and in this Court the case reported i nNachiappa Chetti v. 
Chinniah Ambalan (3) and particularly in Ramaswami Chetty 
v. Doraiswami (4). The ratio dectdendi in Maruthamalat 
v. Palani (5) is to the same effect. It is clear then that the 
lower Courts were not justified in setting aside the decree in O. 
5. Ng. 274 of 1917 without first considering the question whe- 
ther in fact the minors had been prejudiced in their defence. 


The answer to this question again will depend very much on 
the answer to the question whether the minors had a good de- 
tence which, by the negligence of the Court guardian, whose ap- 
pointment followed on the breach of the rule, had not been put 
forward. In the present case it is clear that the Court guardian 
put forward no defence, did not file a written statement and did 
not supply the vakil for the minors with any material on which 
to cross examine the plaintiff’s witnesses in that suit. So, the 
points to be settled are whether the minors had a good defence 
and whether the omission to obey the rules had the effect of 
shutting out that defence. These points are embodied, not as 
clearly as they might have been perhaps in issues II, HI and IV 
tramed by the first Court. The appellants argued that the 
plaintiffs put forward no evidence on these issues, and there- 
fore they must be found against them the onus lying on them ; 

r ILR 14 C 204 2. (1915) LL R 37 A 179. 
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but, on my reading of the first Court’s judgment, I am forced 
to the conclusion that the first Court’refused to go into these 
issues, holding that its finding on the first issue was enough to 
dispose of the suit, and the lower appellate Court never touched 
on these points at all. I must hold therefore that these issues 
are still to be tried. I therefore reverse the decision of the 
lower appellate Court and direct the suit go back to the first 
Court and be reheard there on the other issues in the light of 
this judgment. Fresh evidence is of course admissible. Costs 
up to date will abide the result. 
A. V. V. Appeal allowed and case sent back. 


IN THE HIGH COURT-OF JUDICATURE AT MADRAS. 


PRESENT : SIR WALTER -SALIS SCHWABE, K. C. Chief 
Justice. 


Kandaswami Naidu A ppellant® (1st Defendant) 
v. 
M. Kanniah Naidu and others Respondents (Plain- 


tifs and 2nd Defendant). 


Damages—Breach of promise of marriage—Measure of damages—Exagge- 
rated clatim—Costs. 

The defendant agreed to give his daughter in marriage to the second plain- 
tiff, the brother of the first plaintiff, but eventually got her married to a third 
person. In an action for damages for breach of promise of marriage, he, that 
the plaintiffs were entitled to recover money actually thrown away and also 
damages to credit and reputation by reason of the refusal. 

Umed Kika v. Nagindas Narotamdas 7 B H C R 122 followed. 

Khimpt Vassonji v. Narsi Dhanjt 1 L R 39 Bom. 682, 714 not followed. 

Where the Court finds that the plaintiffs have grossly and intentionally 


exaggerated their claim for damages and decrees only a small portion of the 
claim, the defendants are liable to pay only a proportionate share of the Court- 


fees paid by plaintiffs. 
Appeal against the decree of the City Civil Court, Madras, 
dated 24th August 1922, in O. S. No. 702 of 1921. 


P. G. Krishna Aiyar for appellant. 
V Visvanatha Sastri for respondent. 


The Court delivered the following 

JUDGMENT :— [his is an appeal from the City Civil Court 
in an action for breach of promise of marriage. The action 
is not by either of the parties proposed for the marriage but 


*C CC Appeal No. 1 of 1923. 11th December, 1923. 


PART XI. | THE MADRAS LAW JOURNAL REPORTS. 367 
mainly by the brother of the proposed bridegroom against the KANGA wami 
father of the proposed bride. The contract was proved under v. 
which the first defendant agreed to give his daughter in marrı- peee 
age to the 2nd plaintiff who is rst plaintif’s brother. Ít ts 
well established that on breach of such a contract an action for 
damages lies. The Mitakshara itself provides that, if a more 
suitable suitor is found, a man will be justified in breaking off 
a marriage contract but I think that it 1s quite clear that, 
when that course is pursued, it is also provided that some form 
of damages can be provided against the father who so changes 
his mind. ‘This is stated to be the law in Umed Kika v. Nagin- 
das Narotamdas (1). ‘There is a passage to the contrary in 
a decision of Beaman, J., in Khimyi Vassonji v. Narsi Dhan- 
7t (2),which I think, ts inaccurate and is based, as pointed out in 
Mayne’s Hindu Law at page 118, on a misconception of Mitak- 
shara. Umed Kika v. Nagindas Narotamdas (1) is authori- 
ty for the proposition that, in such cases, the plaintif is entitled 
to recover money actually thrown away and also damages to his 
credit and reputation by reason of the refusal. I should have 
myself felt a little doubtful as regards the second head of da- 
mages though this kind of damages is allowed in the well-known 
English form of action for breach of promise of marriage and 
allowed to the plaintif concerned who is actually a party to the 
marriage contract but not to the parents ; but I see no reason 
for saying that the decision in 7 Bom. H. C. R. to which that 
learned Chief Justice Westropp wasa party is wrong. 
Under the circumstances the learned Judge awarded in this 
case Rs. 50 as damages under that head and also Rs. 200 for 
damages actually sustained. The claim had been preferred 
lor a very much larger amount. The learned Judge discount- 
cd the.claim and disallowed a large part of the damages claim- 
cd on the ground that the plaintiffs had intentionally aggravated 
the damages by spending money, though they knew that-thẹ 
marriage would not take place ; and he reduced, I think, the 
amount to what he considered to be the actual minimum amount 
expended by the plaintiffs without knowing of the other marri- 
age. | must say that I am not certain that he has not from 
that point of view given a little too much, but to some extent 
it had to be a guess work, and I think he has given if anything 
a little too little on the other head. I think that 
it will not be right to interfere with the amount of damages he 
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has awarded in this case. But I do.not think he was right in 
awarding the full costs that he awarded. The claim was for 
Rs. 2,000 and a stamp had been paid on the plaint of Rs. 125 
based on the valuation and the learned Judge found that the 
case for the plaintiffs was grossly exaggerated and intentionally 
exaggerated. I donot think that it is right, when a Judge 
adopts that view of the case, to award costs on a scale which 
includes the amount paid as tax to Government based on the 
larger amount which had been falsely put forward. I do not 
think that the amount allowed as vakil’s fees was at all exces- 
sive in view of the case but I think that the amount recoverable 
for stamp must be reduced to its proper amount, namely, 
Rs. 18-12-0. This appeal has substantially failed and has suc- 
ceeded on this minor point. I think that the result must be 
that there will be no order as to the costs of this appeal. 


A. V. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE PHILLIPS AND MR. JUSTICE 
ODGERS. 
Krishna lyer A ppellanis* in A. A.O. 
No. 69 of 1923 and Petitioner 
in C. R. P. No. 211 of 1923 
(Petitioner-Plaintif). e 
v. 
Subramania Iyer and another Respondents in both (Res- 
pondents). 


Civil Procedure Code, O. 1, R. 10 and 0. 22, R. 10—Mortage suit—Prelt- 
minary decree—Addition of parties. 


It is competent to the Court to add a person interested in the equity of 
redemption as a party to a suit on a mortgage even after the passing of the 
preliminary decree therein and to re-open the prior proceedings so far as he is 


concerned. 
Keith v. Butcher 25 Ch D 750 followed. 
Raghunath v. Sheolal, 31 I C 849 dissented from. 


Appeal against and petition to revise the order dated the 
27th day of January 1923, of the Court of the Subordinate 


Judge of Mayavaram in Interlocutory Application No. 187 of 


1922 in O. S. No. 113 of 1921. 


“A A O No. 69 of 1923 and 
C RP No. 211 of 1923. 24th January, 1924. 
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K. V. Krishnaswami Atyar and K. Narasimha Aiyangar 
for appellant. ° 

T. R. Ramachandra Atyar and $. Panchapagesa Atyar for 
respondents. 

The Judgment of the Court was delivered by 

Phillips, J., : This appeal is against the order of the Sub- 
ordinate Judge of Mayavaram refusing to add the two respon- 
dents as parties after the preliminary decree in a mortgage suit 
brought by the plaintiff had been passed and before the final 
decree. A portion of the mortgaged property had been at- 
tached by the 2nd respondent and was brought to sale by him 
on the 18th of July 1921. A portion of the properties was 
purchased on that date by the Ist respondent, but the sale was 
not confirmed until December 1921. In the meanwhile, in 
November 1921 the plaintiff brought his suit. Some other 
properties which had been sold in july had been purchased by a 
third party, but that sale was set aside because the balance of 
purchase money was not paid and they were again brought to 
sale in March 1922 when they were purchased by the 2nd res- 
pondent. As those persons are interested in the mortgaged 
property, the plaintiff sought to add them as party defendants 
to his suit before he obtained the final decree. So far as the 
2nd respondent is concerned, it is perfectly clear that he pur- 
chased the property during the pendency of the plaintiff's suit 
and, copsequently the provisions. of O. 32, R. 10 are applica- 
ble in his case. Under that rule he can be added as a party 
at any time during the pendency of the suit and inasmuch as hee 
has purchased the mortgagor’s interest in a portion of the pro- 
perty, it is certainly desirable that he should be added, for hav- 
ing purchased pendente lite he has become subject to all the lia- 
bilities of the mortgagor and consequently can raise no defence 
to this suit which the mortgagor could not raise. 

The case is somewhat different as regards the 1st respon- 
dent. He undoubtedly purchased the property before the 
suit was filed ; but inasmuch as his sale was not confirmed 
until after the filing of the suit, the plaintiff could not make 
him a party, because he would have been met with the objec- 
tion that this respondent had not at that time any in- 
terest in the land ; but inasmuch as the creation of the interest 
dated back to July and the only action taken by the respondent 
in order to create that interest was the making of his bid in 
July 1921, his interest must be deemed to have been created 
before the suit was filed. O. 22, R. 10 is, therefore, not 
applicable im his case. We are then asked by the appellant 
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to apply the provisions of O. 1, R. 10 and in the exercise of 
our discretion to add him as a party Uefendant in order to avoid 
the necessity of filing a fresh suit against him. The learned 
Subordinate Judge declined to make him a party relying on a 
decision of the Additional Judicial Commissioner of Nagpur 
Raghunath v. Sheolal (1), in which it was held that it was not 
competent to add parties after a preliminary decree. We 
have, however, the authority of Keith v. Butcher (2) for hold- 
ing that even after a Judgment had been pronounced in an 
action for foreclosure, a party was allowed to be added before 
the Judgment had actually been drawn up and entered. ‘That 
would appear to be a somewhat stronger case than the present 
one. No doubt in the present case as the 1st respondent had 
no opportunity of meeting the plaintiff's case in its earlier stages, 
it would not be fair to implead him as a party and make him 
liable to the preliminary decree already passed without giving 
him an opportunity of meeting it. On the other hand, it is 
open to the Court to add a party and allow the prior proceed- 
ings to be re-opencd so far as he is concerned and we are now 
asked to allow this to be done rather than drive the plaintiff 
to another suit. There are circumstances tn this case which 
seem to render the former course desirable. The ist respon- 
qent has purchased this property subject to the mortgage and in 
the sale proclamation the mortgage was practically admitted 
bv the decree-holder. This statement by the decreg-holder 
is not binding on the Ist respondent, but he may be given an 


opportunity now of proving that the mortgage was not valid so 


tar as his property is concerned. On this condition we direct 
that he also be added as a defendant. 

As the appellant has succeeded entirely so far as the 2nd 
respondent is concerned, the 2nd respondent will pay half the 
plaintiff’s costs in the appeal. The ist respondent will bear 
his own costs. 

A preliminary objection was raised that no appeal would 
lie against the Subordinate Judge’s order, but so far as the 
order relates to the 2nd respondent, the appeal would lie under 
O. 22, R. 10; but inasmuch as that rule is not applicable to 
the Ist respondent, the appeal would not lie under O. 1, R. 10; 
but as the order is one and the same, we will deal with the case 
so far as the Ist respondent is concerned in the Revision Peti- 
tion, which has,also been filed. There will be no costs in the 
Revision Petition. 


A. V. V Appeal allowed. 


1 (1917) 39 I C 849, 2, 25 Ch D 750. 
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IN THE High COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE RAMESAM. 


Chemalapati Venkata Reddy Petitioner* (Plaintif) 
V. 
Nataraja Setti and another Respondenis (Defen- 


dants 2 and 3). 


Civil Procedure Code (Act V of 1908), S. 20—Commission Agent—Suit to 
recover price of goods entrusted lo—Cause of actton—Jurtsdiction—Ofer— 
A cceptance—Money intended to be paid to principal—Places of—Jurisdiction 
of Court at, 


The plaintiff, a permanent resident of a place within the jurisdiction of the 
District Munsifs Court of M, went to Madras where he and the defendant 
talked and settled about the commission to be paid to him. He told defendant 
in Madras that he would consign goods directly to him or to others who would 
be directed to deliver to him. Plaintiff sent goods to a fim at Madras with 
instructions to deliver them to the defendant. He also wrote to the defendant 
asking him to sell them and send the amount. The firm delivered the goods 
to the detendant, who wrote to the plaintiff stating that he would send the amount 
after selling the goods. 

In a suit instituted by the plaintiff in the Munsifs Court of M to recover 
the price of the goods delivered to defendant as commission agent on behalf of 
plaintiff, /eld that the money was intended to be paid to the plaintiff at his 
native palce, that part of the cause of action therefore arose within the jurisdic- 
tion of Court M, and that that Court had jurisdiction to try the suit. 

The making of an offer may be part of the cause of action, but this means 
not the posting of the offer but the receipt of the offer. 


The receipt of the acceptance when the contract is complete is a part of 
the contract. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 


Government of India Act praying the High Court to revise the 
decree of the District Court of Chittoor in Mis. Appeal No. 3 
of 1920, presented against the order of the Court of the Dis- 
trict Munsif of Madanapalle dated 19th September, 1919 and 


made in O. S. No. 404 of 1918. 

B. Somayya for petitioner. 

K. Rajah Iyer for respondent. 

The Court delivered the following 

Judgment :__The plaintiff is the petitioner before me. 
The suit was brought in the District Munsif’s Court of Mada- 
napalle to recover Rs. 316-5-2 in respect of 9 bags of jaggery 
delivered to defendant as commission agent on behalf of plain- 
utt. The District Munsif and the District Judge held that 


the Madanapalle Court had no jurisdiction. | Hence this pet- 
tion. 





——  —. o — a ee 


'C R P No. 643 of 1921. 16th January, 1924. 


SST, 


Venkata 
Reddy 
v. 
Nataraja 
Setti. 


Venkata 
Reddy 
y 


Nataraja 
Setti, 


0 
372 THE MADRAS LAW JOURNAI. REPORTS. [VOL. XLVI. 


Six or seven years prior to the plaint, the plaintiff went 
to Madras where he and the defendant “ talked and settled 
about the commission to be paid to him.” He told Ist de- 
tendant in Madras that he would consign goods directly to 
him or to others who would be directed to deliver goods to 
him. he defendant was afterwards writing letters to plaintift 
informing the latter of the current prices prevailing in Madras 
and suggesting the despatch of goods. In October, 1915 
plaintiff sent 18 bags of jaggery to P. S. Abdul Khader Saheb 
and Brothers at Madras with instructions to deliver 9 of them 
to the defendant. He also wrote to the defendant asking him 
to sell them and send the amount. Abdul Khader delivered 
the bags on 25-10-15 to defendant. On 5-12-19 
(Ex. 17) defendant wrote stating that he would send the 
amount after selling the jaggery. On these facts the Courts 
below held that the Court of Madanapalle had no jurisdiction. 

Of the cases relied on by the respondent Jivaraju v. Puru- 
shotam (1) was not decided with reference to S. 17 of the 
Code of 1882 as amended in 1888. In Kamtsetti Subbiah v. 
Katha Venkatasamy (2) [cating Newcomb v. De Ross (3) | 
where the facts are somewhat similar, it was held that the cause 
of action did not arise in Kurnool but in Madras, the ratio deci- 
dendi being that the contract was made at the place where the 
letter of acceptance was posted. Taylor y. Jones (4) also 
cited in it was a case in which the facts were peculiar. , There 
though a letter of offer was posted in London no reply accepting 


“it was posted but the goods were delivered in London and ob- 


viously the contract came into existence wholly in London. It 
is true that the making of an offer may be part of the cause-ot 
action [see Borthwick v. Walton (5) and Geeen v. Beach(6) 
cited in Appu Thamban v. Foulkes (7)] but this means not 
the posting of the offer but the receipt of the offer [sec 
Mylappa Chettiar v. Aga Mirza Mohammad Shirazee(8) 
citing Clark Brothers v. Knowles (9)]. In this case, the 
plaintiff’s offer does not help him. But the receipt of the 
acceptance when the contract is complete is a part of the con- 
tract there being no reason why acceptance should be in a 
worse position than offer. The English cases in Newcomb v. 
De Ross (3) and Borthwick v. Walton (5) are cases under 





1 (1883) TIL R7M izi. 2. (1903) ILR 27 M 355. 

4. (1859) 2 E & E 271. 4. (1875) 1 C P D 87. 

5. 15 CB sor. 6. L R 8 Exch 208. 

7 (1919) 10 L W 445. 8. (1919) 37 M L J 712. 


9. (1918) 1 K B 128, 
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the then County Courts Act, 9 and 10 Vic., c. 60 according to 
which the whole cause of action must arise within the jurisdic- 
ton of the County Courts. No doubt the later case Clark 
Brothers v. Knowles (g) arose on the later County Courts Act 
§1 and 52 Vic. 43 under which it is enough if part of the cause 
cf action arose within the jurisdiction of the County Court. 
But it does not appear from the affidavit upon which the appli- 
cation was based that any letter of acceptance was received at 
West Hartlepool. If it can be said on the facts of Mylappa 
Chettiar v.dga Mirza Mohammad Shirazee (8) that the. de- 
fendant’s acceptance of plaintiff's offer was ultimately commu- 
nicated to plaintiff at Negapatam, then the correctness of the 
decision is doubtful. Nor was any attempt made in the case 
in Kamisetti Subbiah v. Katha Venkatasamy (2) to support 
the Judgment under appeal on the ground that a letter of ac- 
ceptance was received in Kurnool. But, apart from this 
ground, it is clear that in this case the money was intended to 
be paid to the plaintiff at his native place [see Naina Maracayar 
v. Somasundaram Chettiar (10), Robey v. Snacfell Mining 
Company (11) and Bangali Mal v. Ganga Ram (12) ] and if 
so, part of the cause of action arose within the jurisdiction of 
Madanapalle Court. The contract in Comber v. Layland(13) 
is special and peculiar as pointed out in Naina Maracayar v. 
Somasundaram Chettiar (10). On both the grounds above 
indicated, I reverse the order of the Courts below and direct 
that the suit be taken on file and disposed of according to law. 
The respondents must bear the costs of this petitioner in this 
Court and in the lower appellate Court. The costs in the first 
Court will abide the result. 


À. S. V. Reversed and remanded. 
9. (1918) 1 K B 128. 8. 37 M L J 712 
2. (1903) I LR 27 M 355. ro. (1920) 11 L W 593. 
rr, (1878) 20 Q B 152. 12. 71 I C 431. 
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IN THE High COURT oF JUDICATURE AT MADRAS. 


PRESENT :_MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLER. 


Immudipattam Janakirama Kumara 
Kondama Subramania Nachimuthu Bommayya 


Naicken Ayyan Avergal Appellant®* (3rd Counter 
Petitioner). 
V. 
C. Subramania Iyer Respondent (Petitioner) 


Legal representative—Assets of deceased in hands of—Impattible estate— 
Decree for money against predecessor—Execution against money payable under 
a lease granted by predecessor but for period subsequent to his death—Money tf 
assets in hands of successor—Succession to estate by survivorship—Madras 
Impartible Estates Act, S. 4-—Debt borrowed by holder for benefit of estate— 
Recovery from successor—Procedure—Execuiton of decree or separate suti—Exe- 
cution Petition—Conversion into suti—Condttions. 


In execution of a decree for money obtained against a previous Zamindar 
of Ayakudi, plainaff applied for attachment of certain sums of money payable 
to the succeding Zamindar under a lease which was granted by the previous 
Zamindar, but for a period subsequent to his death. The decree was sought to 
be executed against the succeeding Zamindar as the legal representative of his 
predecessor against the assets in his hands. 


Held, that the money sought to be attached could not be considered to be 
the assete of the late Zamindar at all, fo: it was money that had accrued due 
after the late Zamindar’s death and after the estate had passed into the hands 
of his successor by survivorship. è 


If the judgment-creditor was able to show that his debt was for a sum of 
nfoney borrowed for the benefit of the estate, under S. 4 of the Madras Impartible 
Estates Act, his debt would be a debt binding on the impartible estate and he 
would be entitled to enforce his debt as against the estate in the hands of the 
succeeding Zamindar. Even then the Zamindari would not become the assets 
of the late Zamindar in the hands of his successor, and the proper remedy of 
the plaintif would be to bring a suit, and, after obtaining a declaration that 
his debt was binding on the impartible estate and upon the income that had 
accrued due from the impartible estate in the hands of the successor, to apply 
then in execution of his decree to have it executed against such property. 

The learned Judges declined, in the circumstances of the case, to convert 
the execution petition into such a suit. 


Appeal against the Order of the Court of the Subordinate 
Judge of Dindigul dated the 6th July 1922 in A. S. No. go ot 
1921 preferred against the Order of the Court of the District 
Munsif of Palani dated the 30th September 1921 in E. P. 
No. 96 of 1921 in (O. S. No. 714 of 1911 on the file of the 
Court of the Principal District Munsif of Dindigul. ) 


A A O No. 330 of 1922. 3rd December, 1923. 
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B. Sitarama Rao and $. R. Muthuswamy Aiyar for appel- 
lant. 


T 3. Ramaswamy Iyer and V. Sundaram Iyer for respon- 
dent. 


The Judgment of the Court was delivered by 


KRISHNAN, J. : In this case the question arises in the 
execution of the Decree in O. S. No. 714 of 1911 on the file 
of the principal District Munsif of Dindigul. The plaintifi 
obtained a decree against the then Zemindar of Ayakudi for a 
certain sum of money. That Zemindar died in 1917 and this 
is an application made by the plaintif for attachment of certain 
sums of money payable to the present Zamindar under a lease 
which was granted by the previous Zamindar who was the judg- 
ment debtor, but for a period subseguent to the death of that 
Zamindar. he decree is sought to be executed against the 
present Zamindar as the legal representative of the late Zamin- 
dar against the assets in his hands. ‘The present Zamindar 
objected to the attachment and contended that this money could 
not be treated as assets in his hands as it was his own money 
and further more that the matter could not be gone into in exe- 
cution. The Munsif gave effect to the plea that the matter could 
not be gon into in execution and referred the plaintiff to a suit, 
but, on appeal to the appellate Court, the learned Subordinate 
Judge held that the matter should be decided 
iy @xecution proceedings and has remanded the 
application to the lower Court for disposal on 
the merits. The appeal to us is by the present Zamin- 
car who contends that the order of the lower appellate Court 
Is not right. 


It is clear to us that the money that has been attempted 
to be attached in this case cannot be considered to be the assets 
of the late Zamindar at all, for it is money that has accrued 
due, under the lease of the Zamindar, after the late Zamindar’s 
death and after the estate had passed into the hands of the 
present Zamindar by right of survivorship. It is true that, if 
the plaintiff (judgment creditor) is able to show that his debt 
was for a sum of money borrowed for the benefit of the estate, 
under S. 4 of the Impartible Estates Act, his debt would be a 
debt binding on the impartible estate and he would be entitled 
to enforce his debt as against the estate in the hands of the pre- 
sent Zamindar ; but, by proving that the debt was borrowed for 
the benefit of the Zamindari, the Zamindari does not become 
the assets of the late Zamindar in the hands of the present 
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Zamindar. The only thing that results is whether the plaintiff 
will be able to enforce his debt against the impartible estate 
in the hands of the present Zamindar. 


We think that such a question could not be decided in exe- 
cution proceedings. The view of the Subordinate Judge that 
the question is one of determining what are the assets of the 
late Zamindar is not correct. The question is one of enforcing 
a new liability that would be created against the estate in the 
present Zamindar’s hands by proof that the debt was borrowed 
tor the benefit of the estate. The plaintiff’s proper remedy is 
to bring a suit, and, after obtaining a declaration that his debt 
's binding on the impartible estate and upon the income that has 
accrued due from the impartible estate in the hands of the pre- 
sent Zamindar, to apply then in execution of his decree to have 
it executed against such property. 


An application has been made to us that the execution 
petition should itself be converted into such a suit and that the 
respondent (judgment-creditor) should be allowed to go on 
with his execution application amended into a suit. We think 
that this cannot properly be done, for what he is applying for in 
the present application is to attach certain monies as being the 
assets of the late Zamindar, and after attachment of such 
mionies, to pay them over to him in satisfaction of his decree 
debt. Ina suit such a prayer as that of attachment of monies, 
cannot be included. He will have, after obtaining a déclara- 
tion if he can that these monies are liable for his decree debt, 
to put in a fresh application for attachment and payment of 
those monies in satisfaction of his decree debt. 


The Order of the lower Court must therefore be reversed 
and that of the District Munsif must be restored. The appel- 
lant will have his costs of this appeal but we do not interfere 
with the orders as to the rest of the costs. 


A. S. V. Order set aside. 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :__MR. Justice KRISHNAN AND MR. JUSTICE 
WALLER. 


Karakkattidathil Ryrappan Nambiyar A ppellant* (PIf.) 
U 


Kalliayatt Thazhathveetil Chathu 
Kutti Nambiyar Respondent (Defendant). 


Court Fees Act, S. 7, Cis. 1, 4 (ce) and 11 (f)—Sutt for declaration of 
tlaintif?’s liability to make a smaller periodical payment than ‘that claimed by 
defendant—Valuation for purposes of Court Fees and jurisdiction—Achu Palisha 
nature of. 


A suit for a declaration that the plaintiff is liable to pay achu palisha (a 
kind of royalty payable to a hill owner) only at the rate of 150 seers of paddy 
per annum and not at the rate of 359 and odd seers as claimed by the defendant, 
does not fall under S. 7, Cl. (1) or Cl. (4) (e) or Cl. (11) (f) of the Court 
Tees Act. The suit is one for a declaratory decree without any consequential 
relief and its jurisdictional value cannot be higher than the value of the 
subject-matter in dispute between the parties. The subject-matter in dispute 
-is the difference between what the plaintiff admits to be the proper rate and the 
rate alleged to be claimed by the defendant. The declaration which the plain- 
tif seeks, if allowed, would relieve him from the liability to pay the difference 
between these two sums for all time, and therefore in estimating the value 
of the subject-matter in dispute the Court must take the capitalised value of that 
right, 


Appeal against the order of the Court of the Subordinate 
Judge of Tellicherry, dated 13th July, 1921 in O. S. No. 44 
of 1920. 


K. Govinda Marar for appellant. 
V P. Karunakaran Nambiar for respondent. 
The Court delivered the following 


Ryrappan 
Nambiyar 
v. 
Chathu 
Kutti 
Nambiyar 


JUDGMENTS :__Krishnan, J. :— This is an appeal against krishnan, J. 


an order of the Subordinate Judge of Tellicherry returning 
the plaint filed in his Court in O. S. No. 44 of 1920 for pre- 
sentation to the proper Court. The Subordinate Judge held 
that the suit was designedly over-valued in order to bring it 
within his jurisdiction and that, if properly valued, it fell within 
the jurisdiction of the District Munsif. The suit was for a 
declaration that the plaintiff was liable to pay Achu paltsha, 
only at the rate of 150 seers of paddy per annum in respect of 
the plaint-mentioned 5 1|2 hills, and that he was not liable to 
pay 359 3/8 seers of.paddy which the defendant was claiming. 
What the origin of this liability to pay Achu palisha is not 


“A AO No. 9 of 1922. 5th December, 1923. 


R 48 
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Ryrappan stated but the liability itself is admitted. It would seem from 


Nambiyar he plaint that the total 509 318 seers of paddy is charged upon 
oe 16 hills of which the plaintiff has become the owner of 512 hills, 


Nambiyar the defendant apparently being now the owner of some of 

Krishnan] the other hills. The defendant's right to this Achu palisha is not 
based upon his ownership of any property, but it 1s conceded 
that the defendant in his capacity as the head of his Kalliatt 
Thazhatha Veedu tarwad and as Uralan of Kalliatt Vayathur 
Kalias Devaswam is entitled to be paid Achu palisha by every- 
one who is the owner or jenmi of the hills in question. The 
Subordinate Judge treated the suit as one falling under S. 7, 
cl. 11, sub-cl. (f) of the Court Fees Act as a suit for abatement 
of rent, and applying the Suits Valuation Act he estimated the 
jurisdiction value at the value of the amount of the rent payable 
for a year. Thus valued he held the suit was for a sum far 
below the maximum amount fixed for the jurisdiction of the Dis- 
trict-Munsif and directed the plaint to be returned. This view 
of the Subordinate Judge can hardly be, and has not been at- 
tempted to be, supported, as cl. 11 applies only to suits between 
the landlord and tenant. lt is impossible to say that there is 
any such relationship between the plaintiff and the defendant 
in this case. The plaintiff is the full owner or jenmi of the 
š 1]2 hills he claims, and whatever the exact nature of Achu 
alisha may be, it is not rent. It seems to be some kind of 
royalty that is payable to the defendant’s family frem these 
hills. 

° It was attempted by the plaintiff to bring the case under 
>. 7, cl. 4 (e) as a suit for a right to some benefit which will 
arise out of land. We do not think that the suit can well be 
considered as falling under that clause either, for there is no 
benefit involved in this case arising out of land in favour of the 
plaintif. If there is any benefit at all it is one that goes to the 
defendant and the clause refers to a suit for a right to some 
benefit. Uhe Subordinate Judge was, therefore, right in over- 
ruling that contention. 

It was further contended before us by the defendant-res- 
pondent that the suit may be held to fall under S. 7, cl. (1) 
as one for money or other sums payable periodically. Here 
again the argument fails. ‘The suit by the plaintiff does not 
claim any sum of money at all. Shazadi Begum v. Mahbub 
dli Shah (1), cited by the defendant is thus clearly distinguish- 
able as that was for a sum of money payable to the plaintiff. 

© n (1920) TLR 4a 3 SSS 
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After careful consideration we have come to the conclusion 
that this is a suit for a déclaratory decree without any conse- 
quential relief. What the plaintiff really prays for is that the 
Court should declare that he is liable to pay only 150 seers 
of paddy as Achu palisha on a proper apportionment of the 
total amount payable on all the hills. The question thus is 
how is such a suit as that to be valued for purposes of jurisdic 
tion? he Suits Valuation Act does not help us to settle 
this question. But we have come to the conclusion that in a 
suit for a declaratory decree the jurisdiction value cannot be 
held to be higher than the value of the subject-matter in dis- 
pute between the parties. This was the view taken in Gana- 
pati v. Chathu (2) and we adopt that view and hold that the 
jurisdiction value of this suit must be determined by the value 
to be put upon the subject-matter in dispute in this suit. The 
subject-matter in dispute here is the difference between what 
the plaintiff admits is a proper charge on his property and the 
amount he says the defendant is insisting upon being paid, 
namely, the difference between 150 seers and 359 318 seers. 
That comes to 209 3/8 seers of paddy a year. The declara- 
ton which the plaintiff seeks, if allowed to him, will relieve him 
from the liability to pay the difference between these two sums 
for all time, and, therefore, in estimating the value of the 
subject-matter in dispute we think we must take the capitalised 
value of that right. Assuming that § seers of paddy 1s worth 
a rupee, which is itself a high commutation rate, and assuming 


that 20 years’ purchase or even 25 years’ purchase is the capt 


talised value of the yearly payment, the total value of the 
subject-matter would not come to more than about Rs. 1,000. 
In this view the case would clearly fall within the jurisdiction 
of the District Munsif. It was not open to the plaintif to 
put the jurisdiction value at Rs. 5,000 so as to bring it within 
the cognizance of the Subordinate Judge apparently with the 
ubject of defeating the plea of res judicata by the defendant. 
In the result, we uphold the order of the Subordinate Judge 
though not for the reasons given by him and dismiss the Civil 
Miscellaneous Appeal with costs. 


Waller, J. :__I agree. 
A.V V. Appeal dismissed. 
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IN THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN. 
Sreekanta Sundararamiah and 


others Appellants* (Defendants 1 to 5, 
7,8 and L. R. of the deceased 
8th defendant) 
v. 
Tadikamalla Venkatasubbiah and 
others Respondents (Platnitffs and 
L. Rs. of the deceased 6th 
defendant). 


Madras Estates Land Act, Ss. 5 and 125—Sale of ryot’s holding for arrears 
of rent—Effect on prior encumnbrance—Mortgage created after the Act in renewal 
of a prior mortgage before the Act—Decree on mortgage—Righits of purchaser 
ai execution sale. 


A ryot’s holding had been mortgaged by him in 1897 and for a portion of 
the amount due under that mortgage he executed a fresh mortgage of the holding 
in 1909 after the Madras Estates Land Act came into force. In execution of 
a decree for sale on the later mortgage the palintiffs purchased the holding. 
In the meanwhile the landlord had brought the holding to sale in execution of 
a decree for arrears of rent and the holding was purchased by the defendants. 
On a question arising as to the rights of the two rival purchasers, Aeld that the 
plaintiff’ purchase prevailed. 


A mortgagee by taking a further security for his money that is charged upon 
land, cannot be taken to have intended to give up his under the earlier deed. 
The plaintiffs in the present case could rely on the rights under fhe earlier 
mortgage as against the defendants whose rights must, under S. 125 of the 


eMadras Estates Land Act, be treated as subject to those rights. 


Shankar Sarup v. Mejo Mal 23 A. 313 relied on 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Nellore in A. S. No. 63 of 1920 (A. S. No. 
176 of 1919, District Court, Nellore), preferred against the 
decree of the Court of the District Munsif of Kanigiri in O. S. 
No. §02 of 1917. 


A. Krishnaswami diyar and K. Balasubramania Aiyar for 
appellants. 


M. Patanjali Sastri for respondents. 

The Court delivered the following 

JUDGMENT :—ln this suit the competition is between 
the purchasers of the plaint property in execution of a mortgage 
decree obtained by the plaintiffs and the purchasers in a rent 
sale in execution of a rent decree which the Zamindar had 


“Second Appeal No. 1163 of 1921. gth January 1924. 
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obtained against the pattadar of the lands in question. The 
father of the plaintifs had obtained on this property a mort- 
gage in 1897 evidenced by Ex. A. In 1909 the amount due 
under that mortgage came to about Ks. 508 and a new mort- 
gage was then taken for a part of it Rs. 300 which was the 
principal of the old mortgage, and that deed is Ex. B. ° [hat 
deed was executed, as is evidenced by its date, after the passing 
of the Estates Land Act. That deed says that it is taken 
for Rs. 300 due under the previous deed, and there is a state- 
ment that Rs. 208 are still due under the old deed. The 
plaintiffs brought a suit on the second of these deeds, Ex. B, 
end obtained a decree and brought the property to sale and 
purchased it themselves. But before they did that, the 
Zamindar, as already stated, obtained a decree in the Revenue 
Court (the Judgment in which case is Ex. K) and had the 
properties brought to sale and purchased some of the proper- 
ties himself, and the other properties were purchased by the 
other defendants. 


The question that has been argued in this case is as to 
whether the plaintiffs’ purchase prevails, or whether it is the 
purchase of the defendants that prevail. Under S. 5 of the 
Estates Land Act, the landholder gets for his rent a first charge 
on the holding, but this is subject to S. 125 of that Act, which 
says, e« When a holding or part of a holding is sold for arrears 
due in respect thereof, the purchaser shall take, subject to any 
right or interest which the ryot has created therein with the 
landholder’s permission in writing registered and subject also 
to any encumbrance created before the passing of this Act. ” 
The contention of the respondents before me is that the encum- 
brance under Ex. A having been created before the passing of 
the Act, although they brought the suit on Ex. B, they must 
be allowed to fall back upon their rights under Ex. A and usc 
those rights as against the defendants, whose charge should, 
therefore, be treated as subject to the rights of the plaintitts. 
On the other hand, it is contended that the plaintiffs having 
taken Ex. B in 1909, which was after the passing of the Act. 
any rights which they had under Ex. A, except as regards 
Rs. 208 still reserved under it, had become extinguished, and 
that, as the suit was for the enforcement of the Rs. 300 included 
in Ex. B, it must be held that their sale was not for any encum- 
brance created before the Act, but, it was for an encumbrance 
created after the Act and as there was no permission of the 
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tandholder to create such encumbrance, their ( defendants’ ) 
hrst charge should prevail. This I think, overlooks the prin- 
ciple that a man by taking a further security for his money 
that is charged upon land, does not, and cannot be taken there- 
by to have intended to, give up his rights under earlier deed 
which-he had. A case very similar to this case was considered 
by the Privy Council in Shankar Sarup v. Mejo Mal (1). 
There there was a first mortgage in May 1883 to the plaintiffs 
for Rs. 15,000 and odd. Then in June 1883, there was an- 
other mortgage in favour of the defendant. Then again in 
November 1883, the plaintiffs took a third deed over the same 
properties including a further sum of money for a total of 
Rs. 20,000. The property was sold in Court auction and the 
question arose as between the defendant and the plaintiffs as 
to who had priority for payment out of the sale proceeds It 
was held by the Privy Council that, although the mortgage on 
which the suit was brought was the mortgage of November 
1883, that is, the third mortgage, still the plaintiffs could not 
be taken to have abandoned their rights under the first mort- 
gage and that they were entitled to use those rights as against 
the second mortgage and claim priority and to have their 
amounts paid in the first instance. It seems to me that that 
case really covers this case. 


Some confusion was introduced into this case by refgrence 
to rights of subrogation. I do not think any question of sub- 
regation arises in this case at all, because the second document, 
Ex. B, was taken by the same person who had the rights under 
the first document, Ex. A. Subrogation rights can only arise 
when persons pay off debts charged upon the land in favour of 
third parties. It is dificult to understand how such a ques- 
tion can arise except in a case where a person claims to stand 
in the shoes of the person who had the original right as against 
any mesne encumbrancers. Here no such question arises, be- 
cause the document Ex. B was for a sum of money which was 
due under Ex. A and only created a further security of making 
one more person liable under it than was originally liable. No 
new properties have been added, or new debts created 
either. In these circumstances, I think that the principle clearly 
applies and that the plaintiffs, who were the persons entitled 
to the rights under Ex. A, are entitled to rely upon those 
rights as against the defendants, whose rights must, under 


1 (1901) I LR 23 A 313. 
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S. 125, be treated as subject to their rights. Taking this view, 


| do not think it necessary to consider the other points in the 
case. 


I would, therefore, dismiss the second appeal with costs. 


A. V. V Second Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE ODGERS AND MR. JUSTICE 
WALLACE. 


Rallabandy Venkataratnam and others A ppellants* (Pett- 
tioner's ). 
v. 


Respondents ( Respon- 
rents 1 to 4). 


Yanamandra Satyavati and others 


Resjudicata —W ill—Probate Proceeding—Order after contest in—Binding 
character of—Grant of Probate —Effect —Revocation for “just cause” under 
$. 50 of Probate and Administration Act —Party having opportunity of putting 
forward particular just cause but omitting to do so—Right to apply for revocation 
of —Effect on —Absence of special citation to him—Effect —Application by ano- 
ther party for revocation—Party already defeated if can avail himself of—Decree 
obtained by fraud—Setting aside by mere petition—Permissibility. 


Amy order passed after contention in a probate proceeding is res judicata 
m any subsequent proceeding of any sort against the caveators who contested it. 
‘Che grant of probate by a competent Court is, on the general principle of éhe 
Probate and Administration Act, binding on all persons who had an opportunity 
of putting forward their objection before it was passed unless they can make out 
a good cause under S. ṣo of the Act for setting it aside. 


There is no period of limitation for putting forward a “ just cause” under 
S. 50 of the Probate and Administration Act but where a party has had an 
opportunity to put forward a particular just cause and has not chosen to put 
it forward, he cannot be heard to agitate the same cause later. There is no 
difference in principle between disallowing an application to revoke a grant for 
a “just cause” on the ground of res judicata and disallowing it on the ground 
that the party already had a full opportunity of putting forward his just cause 
and omitted to do so. 

The mere absence of a special citation in proceedings in which probate of a 
will is granted is not, where the person to whom a citation has not been issued 
ig otherwise aware of the proceedings, a “just cause” for revocation. 

S. so of the Probate and Administration Act, in certain circumstances, no 
coubt allows one party after another to attack in turn the grant of probate, but 
nothing in it supports the contention that each of such attacks in turn re-opensa 
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all previous attacks and enables parties already defeated to press their attacks 
anew. 
Per Wallace, J. :—A decree cannot be set aside by a mere petition on the 
ground of fraud. 
Appeal against the Petition dated 11th September, 1922 
of the District Court of Godavari at Rajahmundry in O. P. 
No. 151 of 1921. 


C. 3. Venkatachariar and A. Venkatachalam for appellants. 
P. Somasundaram for respondents. 
The Court delivered the following 


/ JUDGMENTS Odgers, J.:__This is an appeal against the 
order of the District Judge of Godavari whereby he dismiss- 
ed the appellants petition to revoke a probate under S. 50 
Probate and Administration Act. The previous history of 
the case is set out in the learned District Judge’s order. ‘The 
only facts we need consider are the following an application 
was made by the widow of one Appa Rao, deceased, in 1908 
for letters of Administration to his estate with the will annexed. 
The will is printed at page 17 of the documents in A. A. O. 
No. 275 of 1920 and it is to be noted that the only property 
of the testator on which it could take effect was a sum of insu- 
rance money Rs. 1,000. ‘The father of the testator entered 
a caveat to the proceedings of 1908 but withdrew it apparently 
In consequence of an agreement (printed at page § of the docu- 
ments in appeal No. 110/15) to which this (1st) appéllant 
inter alias was a party. The agreement shortly provided that 
the widow should take the Rs. 1,000, should adopt the son of 
the Ist appellant, (authority to her to adopt was given in the 
will) and withdrew her application for letters of Administration 
The 1st appellant was a respondent to the application for Let- 
ters of Administration though he was not cited [he agreement 
fell through, the father of the testator did not appeal in the 
proceedings and the widow obtained Letters of Administration. 
It appears that she subsequently adopted another boy. The 
present 1st appellant thereupon petitioned for a revocation of 
the Letters of Administration granted to the widow. This 
was dismissed both by the District Judge and by the High 
Court (Ayling and Napier, JJ.,) in A. A. O. No. 132/11 the 
learned Judges held that no just cause was shown for revoking 
the Letters of Administration. Several vears afterwards two 
brothers of the 1st appellant in 1916 filed revocation proceed- 
Ings. Their pctition was allowed and the Letters of 
Administration to the widow were recalled the 1st appellant 
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was along with the widowaa respondent to the proceedings. The 
matter being contentious took the form of a suit (No. 55 of 
1917). The īst appellant was not a party in his own right 
and applied to be brought on in I. A. No. 609/19. This 


was dismissed by the District Judge as he had not objected to 
the grant originally and his subsequent petition for revocation 
had been dismissed. He was held not to be a proper or neces- 
Sary party as he had no power in himself to ask for revocation. 
In the result the will was upheld and Letters of Administration 
were ordered to be re-issued to the widow. Asa matter of 
fact.this was never done as there was nothing left for the Let- 
ters of Administration to operate upon. Further the Ist ap- 
pellant, as representing the widow would be the person or one 


to the persons to whom the Letters of Administration would 
be issued. The question ts can the Ist appellant be now heard 
to reagitate the whole matter for his own purposes. It has 
first to be premised that the 1st appellant is clearly not interest- 
ed in upsetting the will gua will. His grievance has nothing to do 


with the disposal of the Rs. 1,000 but with the power of adop- 
iion given by the will. He wants to use this means to upset 
the adoption made by the widow and which was not in accord- 
ance with the agreement above referred to. It is perfectly 
clear that the authority to adopt could have been given to the 


widow otherwise than by the testator’s will. The present ap- 
plication is based on S. 50 Probate and Administration Act and 
the particular just cause relied on is the 2nd__the fraud alleged 
being the concealment of the agreement. I am by no means 
convinced that it was a duty incumbent on any of the parties to 


bring this agreement to the notice of the Court in 1908— nor 
am I convinced on the evidence that is before us that the testa- 
tor’s father failed to appeal in the proceedings of 1908 because 
the agreement was then subsisting. The judgment in 
No. 132|11 (page 7) shows to my mind that Ist appellant was 
aware of the proceedings and also that the agreement had by 
that time fallen through. The learned Judge there found as 
follows -_‘‘ The respondent’s 4th witness’s deposition clearly 
shows that the petitioner was aware of the proceedings during 
their pendency and such evidence receives support from 
the unimpeachable evidence of the other witnesses though the 
latter cannot fix the dates accurately ; the compromise attempt- 
cd and referred to by these witnesses clearly shows that the 
petitioner was aware of the proceedings while they were 
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pending. ” In Nistariny Debya v. Brahmomoyi (1) it was held 
that the mere absence of a special citation in proceedings in 
which probate of a will is granted is not where the person to 
whom a citation has not been issued is otherwise aware of the 
proceedings a ‘just cause’ for revocation. I therefore hold 
that the Ist appellant was a party to the proceedings in 1908 
and is bound by the decision of the Court. The learned Judge 
has held that the 1st appellant is debarred from reagitating 
the matter on account of res judicata. It is contended that it 
has been so held solely on the ground that Ist appellant was 
aware of the proceedings which were not strictly a suit. Fur- 
ther it will be noticed that the validity of the will has been up- 
held by this Court, in A. A. O. No. 275 of 1920 (Phillips, J., 
and myself). There this 1st appellant put in a memo. of ob- 
ections wherein he repeated his allegation that in view of the 
agreement the Court ought to have made him a necessary party 
and enabled him to call evidence. He also adopted all the 
orounds of appeal against the validity of the will filed by the 
then petitioners (his brothers). It is not disputed that these 
form his grounds in the present appeal. This memo. of ob- 
jection was not pressed and was dismissed by us. In my 
opinion the Ist appellant is barred by the application of the 
principle of res judicata though the words of S. 11 may not be 
strictly applicable. The matter has previously been in issue 
between the same parties and the validity of the will has been 
fully and hnally established and in my opinion it would only 
be encouraging this protracted litigation to proceed to further 
lengths to hold the opposite. It is contended that the 1st ap- 
pellant has up to now not had a chance to present his case. | 
am unable to agree. He had every chance to attend at the 
original hearing in 1908. Fle was heard in 1910 when his 
application to revoke was dismissed. He did not take steps 
to displace the order refusing to make him 
a party to suit No. 5§5|17; but he filed as 
stated amemorandum of objections to the appeal. The 
Privy Council has held in Hook v. Administrator General of 
Bengal (2) that the plea of res judicata still remains apart 
from the limited provisions of the Code and in Sheoprasan 
Singh v. Ramanandam Prasad Singh (3) their Lordships 
held that the application of the rules by the Courts in India 
should be influenced by no technical considerations of form but 
by matter of substance within the limits allowed by law. The 
x (9890) TER C45. 2 (iya) ILR4 C499 
3. (1916) IL R 43 C 694:31 ML J 77. 
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learned District Judge has further dismissed the appellants’ 
petition on the ground that the judgment of the Court of Pro- 
bate substantiating the will is a judgment in rem. So long as 
this is in force it is conclusive not only upon all the parties who 
may be before the Court but also upon all other persons what- 
coever in all proceedings arising out of the will or claims un- 
der or connected therewith Sarodakanito Dass v. Gobind 
Mohand Das (4). It is contended by Mr. Venkatachariar 
that his conclusive character cannot apply to an attempt to set 
it aside. He further contended that the argument has no 
torce as the Letters of Administration having been recalled 
and not re-issued there is in fact no such judgment in existance. 
In my view this is a fallacy ; the letters were recalled, but the 
validity of the will was finally established in suit No. 55]17 and 
Letters of Administration were ordered to be re-issued. The 
will must therefore be treated as having been valid all through 
and it is this judgment in No. 55117 which has the force of a 
judgmentinrem. It may be that a judgment in rem proved to 
have been obtained by fraud can be set aside. In my opinion 
there is no such evidence here. The validity of the will has 
been considered over and over again and has been finally esta- 
blished and the appellant is under the circumstances of this case 
bound by that decision. The appeal fails and must be dismiss- 
ed with costs throughout. 

Maallace, J. -__The original petition ts in substance, though 
not in terms, an application to revoke the grant of a probate. 
The first appellant contends that the order granting probate on 
13—3—1909 is not res judicata against him because first, it 
was not passed after contention and therefore the proceedings 
are not of the nature of a suit and therefore S. 11 of the C. P. 
Code does not apply, and secondly that, in any case, that grant 
was set aside by an order of the Court on the petition of his 
minor brothers, and that thereby the order of the Court was 
revoked. As to the first point it is clear law that any order 
passed after contention in a probate proceeding is res judicata 
in any subsequent proceeding of any sort against the caveators 
who contested it, see Nushatud Dowla Abbas Hussain v. 
Mirza Kurratuland (5), Sheoparsan Singh v. Ramananda" 
Prasad Singh (6) and Hook v. The Admintstrator-General of 
Bengal (7), and it would come within the purview of S. 11 of 


the Civil Procedure Code. Now, the appellant was aware 
4. (1910) 12 CL J gor at 97. 5. (1903) ILR 31r C 186. 
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of the probate proceedings, had an ppportunity to contest but 
did not choose to contest them so that, it was owing to his 
own neglect that the proceedings did not become contentious. 
It appears to me that he is barred from re-opening the matter 
any more and this conclusion is based not so much on S. 11 of 
the C. P. Code itself but on the general principle of the Probate 
and Administration Act that the grant of probate by a com- 
petent Court is binding on all persons who had an opportunity 
of putting forward their objection before it was passed unless 
they can make out a good case under S. §0 for setting it aside. 
S5. 50 lays down that for “ just cause ” the grant of probate 
of Letters of Administration may be revoked or annulled. 
There is no period of limitation for putting forward such a 
cause, since obviously the cause may only appear long after 
the grant; but itis an elementary principle that, where 
the party had an opportunity to put forward a particular just 
cause and had not chosen to put it forward, he cannot be heard 
to agitate the same cause later. No Court would, in my 
opinion, allow a “just cause ” already agitated and decided 
upon before the grant of probate to be again made the subject 
of an application to revoke that grant, and I see no difference in 
principle between disallowing such an application on the ground 
of res judicata and disallowing it on the ground that the party 
already had a full opportunity of putting forward his just 
cause and omitted to do so. So that the question before us, 
as I view it, is whether the rst appellant had an opportunity 
before the grant was made of urging the very grounds he now 
puts forward, or whether he urges any new grounds that have 
arisen since he had that opportunity which he refused to utilise. 


I find that he urges nothing new. His petition does not 
arrange clearly his points of attack or state under which clause 
of S. ço he appeals ; but although he does not ask for the 
revocation of the order of 133. 1909, his main points of 
attack seems to me to be (a) that the will was forged, 
(b)that there was fraudulent conduct of the widow in reference 
to an agreement, (c) his ignorance of the probate proceedings, 
(d) the non-service of summons or citation on him, (e) attacks 
on the conduct of O. 3. No. 55 of 1917 into which the petition 
of his minor brothers was converted after their I. A. No. 383 
of 1916 was allowed, and (f) the plea that the High Court 
by recalling the grant in C. M. A. No. 305 of 1917 vacated 
the original order, so that the whole proceedings are open in 
this Court. The first four points should have been made 
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grounds of attack before the first grant of probate, for, though 
no citation was served on him, he was aware of the proceed- 
ings. The citation was properly issued and the first appellant 
had sufficient knowledge of the proceedings__vide High Court’s 
hndings in A. A. O. No. 132 of 1911 and in Appeal No. 110 
of 1915. and such knowledge was enough to render it incum- 
bent upon him to put forward then any case he had. As to 
the attack on the conduct of O. S. No. 55 of 1917, it is an 
irrelevant matter in this petition, as such conduct would have 
no retrospective effect on the probate proceedings which the 
ist appellant now seeks to reprobate. 

As to the last point some discussion is necessary. The 
ist appellant contends that the fact that the grant of probate 
to the widow under O. P. No. 534 of 1908 was revoked by 
the District Court in I. A. No. 383 of 1916 on the petition 
of his brothers enables him to plead that that grant is not 
res judicata against him, and that therefore the civil suit O. S. 
No. 79 of 1909 filed by him to set aside the adoption and the 
suit for partition by the adopted son of the widow, O. S. No. 
6 of 1914, should also be allowed to be re-opened since he 
was not allowed in those suits to challenge the genuineness of 
the will, because of the previous grant of the Letters of Ad- 
ministration. 

Now, as has been clearly pointed out in A. A. O. No. 305 
of 1937, on the appeal by the widow against the order of revo- 
cation, that order was in any case wrong and the proper order 
was to recall the letters, which had the effect of holding the 
letters in abeyance until the contention between the widow and 
the petitioners in I. A. No. 383 of 1916 should have been 
tried in the form of a suit as provided by the Probate and Ad- 
ministration Act. The mere recall of the letter does not open 
to the ist appellant any fresh opportunity to challenge the 
original grant since it is in no way the result of his attack. 
Any attack by others will not avail to set his attack on its legs 
again. S. 50, in certain circumstances, would allow one party 
after another to attack in turn the grant of probate, but nothing 
in it supports the contention that each of such attacks in turn 
re-opens all previous attacks and enables parties already de- 
feated to press their attacks anew. There is no substance 
therefore in this last ground of attack under S. 50, Probate 
and Administration Act on the grant of probate on 13-3--1909. 

The present 1st appellant applied to be added as a party- 
defendant in O. S. No. 55 of 1917. That application was 
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refused on the ground that his right to oppose the issue of 
Letters of Administration had been megatived by the proceed- 
ings in 1909 granting Letters of Administration and could not 
be revived. No Civil Revision Petition was preferred from 
this order. When the decree in this suit when in favour of 
the widow and the petitioners in I. P. No. 383 of 1916 appeal- 
ed to the High Court in A. A. O. No. 275 of 1920, the pre- 
scnt Ist appellant did not in the High Court ask to be brought 
on record so that he might agitate his right to be made a party- 
défendant to the suit. That he knew of the appeal is not 
Open to question, since he himself was brought on record in 
it as the legal representative of the widow who died during 
its pendency. As such legal representative he put in a memo- 
randum of objections in which incidentally he alleged that the 
lower Court ought to have brought him on record in his own 
right, but that memorandum was not pressed and was dis- 
missed. No doubt it was futile to press such a contention 
in his capacity as the legal representative of the widow, but 
that fomns no excuse for his not himself applying to the High 
Court to bring him on record in his own right so that he might 
contest the refusal of the District Court to make him a party. 
This is sufficient to dispose of the vague prayers in this peti- 
tion to declare that the final order in O. S. No. 55 of 1917 
end the connected suits Nos. 79 of 1909 and 6 of 1914 are 
invalid, since it was rightly held in those suits that the peti- 
tioner cannot attack the probate proceedings declaring the 
genuineness of the will or the authority to adopt covered by 
it. There is no reason for re-opening these suits on the ground 
that he was wrongly prohibited from agitating these questions: 
while, as regards the allegation of fraud no decree can be set 
aside on such a ground by mere petition. I am clear that, so 
far as the Ist appellant is concerned, he has for ever lost his 
opportunity of challenging the grant, unless he discovers in 
future some fresh ground for challenge which he has not up till 
now put forward. ‘This disposes of the first appellant's case. 

The cases of the other appellants have not been separately 
pressed. Appellants 2 and 3 are the sons of the first and 
appellants 4 to 6 are the sons of the defendants in O. S. No. 55 
of 1917 and obviously cannot re-open that decree by means of 
this petition. The 7th appellant is the mother of the original 
testator and has no interest in these proceedings. 

I therefore agree that the petition should be dismissed 
with costs throughout. 

A.S. V Petition dismissed 
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IN THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT :_Mr. JUSTICE KUMARASWAMI SASTRI AND 
Mr. JUSTICE WALLER. 


Venkat Reddy Appellant* (4th Defendant) 
V. 
Kunjappa Goundan and others Respondents (Plaintiff 


and defendants Nos. 1, 2, 3 and 5). 


Mortgage—Decree for sale on—Sale of mortgaged property in execution and 
purchase thereof by stranger—Sale of portion of property in execution of money 
decree against mortgagor subsequent to mortgage but prior to sale in execution 
of decree thereon—Purchaser at, not made party to mortgage sutt—Effect on 
rights of parties—Fresh suit for sale by purchaser in execution of mortgage- 
decree against purchaser in execution of money decree—Maintainabiltty—Re.- 
demption by latter—Terms of—Order absolute for sale—Effect on mortgage 
security—Transfe: of Property Act, Ss. 88, 89—Civil Procedure Code of 1908— 
OU. 34, R. s—Dtstinction. 

The sth defendant, a mortgagee of certain properties from the rst defendant 
and the father of defendants 2 and 3, sued upon his mortgage and obtained a 
decree for sale. In execution of that decree all the mortgaged properties werc 
sold and purchased by the plaintiff, the price paid by the plaintiff being sufh- 
cient to discharge the mortgage debt. The 4th defendant was an auction 
purchaser of one half of the mortgaged properties at a sale held, subsequent 
tc the mortgage (in favour of the sth defendant) but prior to the sale at which 
plaintif became purchaser, in execution of a money decree obtained against 
the father of defendants 2 and 3. He (4th defendant) was not made a party 


to the suit by the sth defendant, though the latter had notice of his (4th 
defend®nt s) rights. 


In a suit brought by the plaintif against defendant 1 to g for the recovery 
from the 4th defendant of the balance of the sth defendant's mortgage debt afd 
interest from the date of the mortgage up to the date of the plaintiffs sale to- 
gcther with future interest and for a sale of the properties in his possession in 
default of payment, held that plaintiff, as the assignee in law of the original 
inortgagee’s rights by virtue of his purchase in Court sale, was entitled to insti- 
iute a second suit for sale on the mortgage as against persons who were not 
parties to the prior suit ; that the only right of the 4th defendant was to re- 
deem the mortgage ; that the amount payable by him as a condition of redemp- 
tion was the amount of the decree in execution of which the property was pui- 
chased by the plaintiff, and that the plaintiff was not entitled to future interest 
as he had been in possession of one half of the properties purchased by him and 


the whole difficulty arose out of the default to make the 4th defendant a party to 
the original mortgage suit. 


The effect of the omission in O. 34, R. 5 of the present C. P. C., of the words 
“and thereupon” (on an order absolute being passed) “the defendant's right 
to redeem and the security shall both be extinguished” is that the mortgage is 


kept alive for all purposes as regards persons having an interest but not made 
parties to the mortgage suit. 
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Second Appeal against the decree of the Court of the 
subordinate Judge of Vellore in A. S. No. 72 of 1921 pre- 
ferred against the decree of the Court of the District Munsif 
of Tirupathur in O. S. No. 381 of 1919. 


B. Somayya for appellant. 
M. Patanjali Sastri for respondent. 
The Court delivered the following 


JUDGMENT :— The 4th defendant is the appellant. The 
suit as originally framed was one for foreclosing a mortgage 
executed by the 1st defendant and the father of 
the 2nd and 3rd defendants on the 3rd of April, 1914 in favour 
of the sth defendant. The 4th defendant was the auction- 
purchaser of one half of the properties mortgaged in execution 
of a money-decree obtained against the father of the 2nd and 
3rd defendants. He was not made a party to the suit on the 
mortgage. A decree was passed in the mortgage suit (O. S. 
No. 156 of 1917 filed by the sth defendant) on the sth of 
October, 1917 for Rs. 723-7-9 with costs and future interest. 
The plaintiff became the purchaser of the properties in 
cxecution of the mortgage decree for Rs. 757 on the 3rd of 
July-1918. | When he attempted to take possession of the pro- 
perties, the 4th defendant resisted the claim in so far as 
the half-share of defendants 2 and 3 was concerned and the 
plaintif was referred to a suit. He then filed the pre- 
sent suit out of which this Second appeal arises. 

e The prayers in the plaint are that the plaintiff's rights 
as auction-purchaser may be declared; that the 4th defendant 
may be directed to pay the plaintif the balance of the mort- 
gage debt and interest from the date of the mortgage up to 
the date of the plaintiff’s sale which he says amounts to 
Rs. 867-8-0 with future interest and then to redeem the plaint 
properties, that in the event of the properties not being 
redeemed, the 4th defendant should be 
deemed to have lost his equity of redemption, and that on the 
happening of such an event the 4th defendant should be direct- 
ed to deliver possession of the properties to the plaintiff. A 
prayer was subsequently added asking for a sale of the proper- 
ties if they are not redeemed and possession given and for the 
recovery of any balance from the defendants. 

The 1st defendant filed a written statement pleading that 
he is not in possession Of the plaint properties, that he never 
obstructed the plaintiff from taking possession and that there 1s 
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no cause of action against him. Defendants 2 and 3 filed no 
written statements. The 4th defendant filed a written state- 
ment pleading inter alta that his father bought one-half share 
in the plaint properties in Court sale and was put in possession; 
that his father was and after his death he the ath defendant is 
in lawful possession, that the plaintiff and his mother-in-law 
(the mortgagee) had notice, that although they had notice, the 
plaintif in O. S. No. 156 of 1917 when she sued on the mort- 
page did not implead the 4th defendant as a party, that the de- 
cree in that suit does not bind the 4th defendant, that when a 
final decree was passed in the mortgage suit the mortgage be- 
came extinguished and no cause of action exists as on the mort- 
gage, that he never obstructed the plaintiff from taking posses- 
sion of the properties, that a suit for foreclosure would not lie 
as the mortgage was a simple mortgage, that the plaintiff does 
not derive any rights under the mortgage, he being simply an 
duction-purchaser in a Court sale and not a party to the origi- 
nal mortgage, that even assuming that the 4th defendant has to 
redeem, he is not bound to redeem the whole mortage, that the 
persons whose share he bought were divided from the Ist de- 
fendant and thay received only Rs. 100 out of the mortgage 
money and that he is only bound to pay Rs. 100 and not the 
whole amount due on the mortgage if he should be directed to 
redeem the property. On the amendment of the plaint by add- 
ing a prayer for sale an additional written statement was filed 
by the 4th defendant pleading that the plaintiff has no right to 
bring the properties to sale, that his claim for such a relief 1s 
barred by limitation, that the mortgage was discharged before 
the date of the suit and that there was no mortgage on which 
any decree could be passed. 


The District Munsif passed the usual mortgage decree for 
sale in favour of the plaintiff for Rs. 1,041-13-7 with costs and 
further interest. An appeal was filed by the 4th defendant 
against this decree which was dismissed by the Subordinate 
Judge. 


The two questions arising for determination in the Second 
Appeal are whether the plaintiff who is only an auction—--pur- 
chaser in execution of a mortgage decree can sue on the origi- 
nal mortgage either for foreclosure or sale and if so whether 
he can recover the whole amount due on the mortgage or only 
the difference between the amount for which he purchased the 
properties and the value of the property which is in the posses- 
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bide sion of the 4th defendant, he having,admittedly got possession 
u oí the other half of the properties. 
les There can be little doubt on the facts that the original 


mortgagee not having made the 4th defendant a party to the 
mortgage suit, the right of the 4th defendant to redeem would 
not be extinguished and the 4th defendant would have all the 
remedies open to him which he would have had if he had been 
made a party. It is contended by the appellant that the plain- 
tiff in the mortgage suit who had notice of the 5th defendant’s 
Lights not having joined him but having elected to proceed to 
sell the properties in his absence and to obtain a final decree 
against the original mortgagors for any balance cannot now 
proceed as regards the property in the possession of the 4th 
defendant who claims as the son of the auction-purchaser tn 
cxecution of a money decree against defendants 2 and 3 who 
admittedly were entitled to a half share in the properties. We 
do not think that this contention is sound. Order 34, R. 1 
of the Civil Procedure Code enacts that subject to the provi- 
sions of the Code all persons having an interest either in the 
mortgage security or in the right of redemption shall be joined 
as parties to any suit relating to the mortgage. It does not 
sive the consequences of the failure to join and we think that 
in such cases the’only effect would be that the person not joined 
would not be affected by any decree that may be passed and 
would be entitled to enforce such rights as he might hawe had 
against the” original mortgagor and the mortgagee or the 
auction purchaser in execution of a decree obtained by the mort- 
gagee without joining the other encumbrancers or persons en- 
titled to the property. 

In dealing with this question it should be remembered that 
5. 85 of the Transfer of Property Act contained a proviso that 
the plaintiff should have notice of the interest of the persons 
whom the section says he ought to join. But Ss. 85 to 90 were 
repealed by and incorporated in O. 34, of the Civil Procedure 
Code. Order 34, R. 1 which corresponds to S. 85 does not 
contain any proviso but simply states that subject to the pro- 
visions of the Code, all persons having an interest either in the 
mortgage security OT in the right of redemption shall be joined 
as parties to any suit relating to the mortgage. Section 89 
of the Act which prescribed the procedure to be followed when 
the defendant fails to pay the amount due into Court enacted 
that the plaintiff may apply to the Court for an order absolute 
for sale of the mortgaged property and proceeded as follows :— 
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And the Court shall then pass an order that such property, 
or a sufficient part thereof, be sold, and that the proceeds of 
the sale be dealt with as, is mentioned in S. 88 ; and thereupon 
the defendant’s right to redeem and the security shall both be 
cxtinguished.”’ ‘This section has been re-enacted as O. 34, R. $ 
of the Code and the words in S. 89 of the Transfer of Pro- 
perty Act to the effect that the defendant’s right to redeem and 
the security shall both be extinguished on an order absolute 
being passed are omitted and consequently the mortgage is 
kept alive for all purposes as regards persons having an 
interest but not made parties to the mortgage suit. 


It is dificult to see how a second suit against a person not 
unpleaded in the previous suit would be barred under any of 
the provisions of the Civil Procedure Code. It is no doubt 
true that the first mortgagee who had notice of a puisne encum- 
brance could have impleaded that puisne encumbrancer in the 
suit on the first mortgage but the failure to do so would not 
necessarily bar the second suit against the puisne encumbrancer 
unless there is anything in the Code barring such a suit. The 
cause of action is not the same as in the previous suit nor would 
the points to be decided necessarily be the same. 


In Sukhi v Ghulam Safdar Khan (1) Their Lordships of the 
Privy Council held that the rights of a puisne mortgagee not 
made a party to a previous suit on the mortgage to enforce the 
security are not affected by the fact that a prior mertgagee ob- 
tains a decree for sale on his mortgage and brings the property 
to sale in execution. They also held that if a puisne mortgagee 
files a suit on his own mortgage, the auction pur- 
chaser in execution sale in a prior mortgage can use the prior 
mortgage right as a shield and claim payment of the amount 
due under the prior mortgage decree as a condition of a decree 
tor sale in favour of the puisne mortgagee and pointed out the 
change ettected by O. 34 rr.(3)and(5) of the Code which do 
not re-enact the last portion of S. 89 of the Transfer of Pro- 
perty Act and distinguish the case of Het Ram v Shadi Ram(2) 
on the ground that that decision proceeded on S. 89 of the 
Transfer of Property Act. It is therefore unnecessary to 
consider the decisions cited by the appellant’s vakil which were 
based on the view that on the making of an order absolute ona 
mortgage-decree the mortgage is extinguished. It has been 
held that a mortgagee not made a party to a suit by anothe1 
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mortgagee can file a separate suit on his own mortgage. In 
Rangasamy Naicken v. Komarammal (3) the property was 
first mortgaged to the plaintiff and then to the 3rd defendant 
in the suit. The plaintif brought a suit on his mortgage with- 
out making the 3rd defendant a party and obtained a decree 
and the share of the Ist defendant was sold in Court auction 
and purchased by the plaintiff who filed a suit for partition and 
tor the recovery of the 1st defendant’s share. The 3rd de- 
fendant contended that he was entitled to redeem the plaintift 
and it was held that the plaintiff was not entitled to possession 
without redeeming the 3rd defendant and that it was im- 
material whether the plaintifs failure to join the 3rd defen- 
dant as a party to the previous suit was wilful or due to ig- 
norance. In Goverdhana Dass v. Veerasami Chetti (4) 
the plaintifs who had the first and second 
mortgages of the same property sued their 
mortgagors, obtained a decree, brought the property to sale 
and purchased it. They did not make the 3rd mortgagee a 
party to that suit. The plaintiffs then filed a suit against the 
mortgagors and the 3rd mortgagee and prayed that the 3rd 
defendant might be decreed to pay them the amount due under 
their decree and that, in default, it be declared that he is de- 
barred of his right to redeem the prior mortgage, and that he 
be ordered to surrender possession of the property to the plain- 
tiffs. It was held that the right of the 3rd mortgagee was not 
affected ether by the decree ortbe sale, that 
the only effect of the sale was to transfer to the purchaser the 
equity of redemption of the mortgagor and that the only right 
which the 3rd mortgagee, could exercise was that which he 
could have claimed to exercise if he had been a party to the 
suit on the prior mortgage, namely, the right to redeem that 
mortgage with the view of enforcing his own mortgage. In 
Ram Prasad v. Bhikari Das (5) which was a case of a stranger 
purchaser, property subject to a mortgage was sold by auction 
in execution of a simple money decree and the purchasers 
were put in possession. A suit was then filed by the mortga- 
gee for sale on his mortgage without making the previous 
auction-purchasers as parties and a decree was obtained in exe- 
cution of which the property was again sold and purchased by 
a third party. It was held in a suit by the purchaser at the 
sale held in execution of the mortgage decree claiming pay- 
3. (1902) IL R26 M 484. 4. (1902) IL R 26 M 537. 
5. (1903) IL R26 A 464 
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ment of the amount due under the mortgage or in default pos- 
session of the mortgaged’ property that the person who pur- 
chased the property in execution of the money-decree must 
be allowed to redeem on payment of what was found due on 
the mortgage at the time the mortgage decree was passed and 
that if the payment was not made within the time fixed, the plain- 
tiff was entitled to a decree for foreclosure and possession of 
the property. Govardhana Doss v. Veerasamt Chetti (4) 
was cited with approval. In Sham Dei v. Baljit Singh (6) 
a prior mortgagee brought the whole of the mortgaged proper- 
ty to sale without impleading a subsequent mortgagee of a por- 
tion and purchased the property himself. The subsequent 
mortgagee brought a suit in respect of the portion mortgaged 
to him without unpleading the prior mortgagee and became the 
purchaser of the portion. The prior mortgagee who was un- 
able to get possession from the subsequent mortgagee filed a 
suit to bring the property to sale for the realization of the un- 
recovered balance of the original mortgage money. lt was 
held that a suit was maintainable by him and was not barred 
cither by S. 13 or 43 of the C. P. C. (1882). 

In Chinnu Pillai v. Venkatasami (7) Srinivasa Iyengar, J. 
after an exhaustive review of the authorities observed as fol- 
lows :—“ If the view which I have set forth is correct, in the 
case where the first mortgagee had omitted to make the second 
mortgagee a party, and proceeded to sale, the purchaser whe- 
ther himself or another, can bring a fresh suit for*sale making 
the second mortgagee a party ; or he can as a defendant when 
the second mortgagee institutes a suit for sale, insist on a 
sale of the property free of his mortgage, or if he had not pro- 
ceeded to sale before the second mortgagee’s sale, he can, 
though not made a party, get the necessary relief by applying 
tor sale free of encumbrances in the second mortgagee’s suit.” 
Reference was made to the observations of Sadasiva Atyar, J. 
in Lakshmanan Chetti v. Muthayya Chetti and others (8), 
where the learned Judge after referring to Jugdeo Singh v. 
Habibullah Khan (9) observes that he was inclined to hold 
“ that where the first mortgagee had notice of a second mort- 
gage (which he must be presumed to have where the second 
mortgage is registered and where he omits to make the second 
mortgagee a party as he was bound to do under S. 85 of the 

4. (1907) ILR 26M 537. 6. (1909) I L R 32 A 119. 
7 (1915) I LR go M 477. 8. (1920) 40 M L J 126. 
9. (1907) 6C LJ 612, 
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Transfer of Property Act and O. 34, R. 1 of the present Civil 
Procedure Code. he ought not to be allowed to bring a second 
suit for sale against the second mortgage with or without the 
addition as party of the original mortgagor against whom he 
had already obtained a decree, simply because he finds his first 
decree valueless against the second mortgagee and is confronted 
with difhculties owing to the second mortgagee’s putting for- 
ward his rights. It is however unnecessary to pursue this 
point further for the decision of this case.” These observa- 
tions are obiter, and we may point out that the recent decision 
of the Privy Council in Tilakdhari Lal v. Khedam Lal (10) 
has now settled the law that registration is not notice. We have 
already pointed out the difference in words between S. 85 of 
the Transfer of Property Act and O. 34, R. 1 of the Civil 
Procedure Code. In view of the decisions which we have 
referred to above, we do not think that a second suit would 
be barred. The result of the authorities is where a mortgagee 
makes all the necessary persons parties, obtains a decree and 
sells the mortgaged property, the purchaser acquires the equity 
of redemption of the mortgagor and the property is sold free 
from the mortgage rights of the mortgagee in the working out 
of which rights the property is sold and the purchaser is enti- 
tled, if necessity arises, to take advantage of the lien which the 
mortgagor had and use it as a shield against the claim of third 
persons where the owner of the equity of redemption 
is not made a party, it still remains in the mortgagee and diffe- 
rent considerations would arise. 

This being the state of the law as regards puisne and sub- 
sequent encumbrancers, the question arises as to what the rights 
of a purchaser in a Court sale are where the purchaser pur- 
chases the items of property mortgaged in execution of a decree 
to which a prior purchaser in execution of a simple money 
decree obtained after the mortgage of a portion of the mort- 
gaged property has not been made a party. Where the pur- 
chaser in execution of a mortgage decree has purchased the 
property for an amount equal to or more than the amount 
due on the mortgage, the mortgagee who receives the purchase- 
money is fully satisfied and has no further claims on the mort- 
gage which is discharged and it can only be kept alive for pur- 
poses of being used as a shield against the claimants of third 
persons. 

So far as the present plaintiff is concerned, he is a pur- 
chaser in Court sale in execution of a mortgage-decree and 


1 (1921) ILR48C 1. (P. C.) 
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the price paid by him was sufhcient to discharge the mortgage 
debt. The purchase by the 4th defendant was subsequent to 
the mortgage and in execution of a simple money-decree. If 
he had been made a party, he would have no right except the 
right to redeem the mortgage and if he did not do so, the sale 
in execution of the mortgage decree would have conveyed his 
interest also in the property. As we are of opinion that it 1s 
open to the purchaser as the assignee in law of the rights of 
the original mortgagee by virtue of his purchase in Court salc 
to institute a second suit as against persons who were not 
parties to the prior suit, it is clear that he has got the same 
rights as the original mortgagee would have had if he had 
filed a suit and the defendant cannot be in a better position than 
he would have been if he had been made a party to the original 
mortgage decree in execution of which the property was sold. 


The next question is as to the amount payable by the 4th 
defendant. In Sivathi Odayan v. Rama Subba Atyar (11) 
three items of property were mortgaged toa person for 
Rs. 5,000. Two of the items were sold and the proceeds 
applied towards the discharge of the mortgage. The third 
item was sold for Rs. 990 but the money was not paid towards 
the discharge of the mortgage and the person to whom the third 
item was sold transferred his right to the defendants in that 
suit. The original mortgagee filed a suit on the mortgage 
without making the transferees of the third item as parties. 
A decree was passed as regards the third item fo? Rs. 1,050. 
the amount then due on the mortgage against the original mort 
gegor and the intermediate transferees and the land was sold 
and purchased by the plaintiff for Rs. 270. The purchaser 
filed a suit for possession of the property against the defendants 
who were entitled to the third item of property. It was held 
that the defendants who were not parties to the previous suit 
are entitled to redeem on payment not of Rs. 270 the amount 
for which the plaintiff purchased the item of property in dis- 
pute but of Rs. 1,050 the amount due under the decree. Sub- 
ramania Aiyar and Benson, JJ. after referring to Fisher on 
Mortgages, sth Edition, S. 1734, Davis v. Barrett (12) and 
Macrae v. Goodman (13) held that a person who was” not 
made a party to a previous litigation on a mortgage was bound 
to pay not merely the sum actually paid by the auctoin-purcha- 


ser at the Court sale in execution of the decree in the previous. 
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It is contended for the appellant that S. 60 of the Transfer 
of Property Act applies to the present case and that the ap- 
pellant is entitled to redeem the property purchased by him in 
Court sale in execution of the money decree on payment of the 
proportionate amount as the item sold to him was liable to 
contribute rateably to the debt secured by the mortgage. Re- 
terence has been made to Venkatasami Natcken v. Ramanathan 
Chettiar (14). In that case some items of property were 
mortgaged and the mortgagee in execution of the mortgage 
decree purchased four items himself. Before the date of thc 
inortgage-decree one of the items purchased by the mortgagee 
was sold by the mortgagor to the appellant in that case who 
was not made a party to the suit brought by the mortgagee. 
It was held that the mortgagee must be taken to have split up 
kis security and precluded himself from objecting to an appor-: 
uonment, that the appellant was entitled to redeem his own 
share only on payment of the proportionate amount which the 
item sold to him was liable to contribute rateably to the debt 
secured by the mortgage and that the mortgagee was entitled 
to interest according to the mortgage-deed and not according 
to the decree. The learned Judges treated the sale in 
execution of the mortgage-decree as valid and observed as 
follows :_.* Treating the sale then as valid, the mortgagee 
has acquired by purchase the interest of the mortgagor in some 
of the items and there is no doubt that he must be taken to 
have split up his security and precluded himself from objecting 
to an apportionment. It was then contended that the appel- 
lant must at least pay the proportionate share of 
the debt chargeable on the items other than those which he 
has purchased. When the mortgagee has split up his security 
and precluded himself from objecting to an apportionment, we 
are of opinion that he is not entitled to insist upon the appel- 
lant redeeming more than his own share on payment of the 
proportionate amount which item No. 4 (purchased by the 
appellant) is liable to contribute rateably to the debt secured 
by the mortgage. The words of S. 60 of the Transfer of 
Property Act are in favour of the view.” Reference has 
also been made to Moro Raghunath v. Balaji Trimbak (15). 
In this case the plaintiff purchased part of the lands comprised 


14, (1910) 8 ML T 409. 15. (1888) IL R13 B 45. 
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in his mortgage in executjon of the mortgage-decree obtained 
by him. The other parts of the land were in possession of 
third persons and were purchased by them. The contention 
raised was that the plaintiff having purchased part of the lands 
comprised in the mortgage could not seek to burden the remain- 
ing lands included in the mortgage with the whole of the mort- 
gage debt but that only a proportionate part of the debt must 
be satisfied. This contention was upheld. These cases are 
distinguishable as in the present case the mortgagee purchased 
in execution of his decree all the items of property mortgaged 
and has done nothing which would indicate an intention of 
splitting up his security. We think that the present case falls 
within the ruling in Sivath: Odayan v, Rama Subba Aiyar (11) 
above referred to. 

As regards the amount payable, it will be the amount ot 
the decree in execution of which the property was purchased 
by the present plaintiff. 

As rgards the interest, the plaintiff has been tn possession 
of one half of the property as to which no objection has been 
taken. The whole difficulty has arisen out of the plaintiff s 
default in not making the 4th defendant a party to the original 
mortgage suit. We do not think that this is a case where inte- 
rest ought to be allowed. 

The decree of the lower Court will be modified accord- 
ingly. e The parties will pay and receive proportionate costs. 
No personal decree. Time 6 months. : 


ALS. V: Decree modified. 


). 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : MR. JUSTICE KRISHNAN AND MR. JUSTICE 


WALLER. 
Vairavan Serval Petitioter* (Accused). 


Indian Arms Act, S. 19 (e)—Servant—Use of gun for his own purposes 
in absence of master—Conviction of, for offence under S. 19 (¢c)—Legality— 
Confiscation of gun—Order of —Validity—Conditions. 

There is nothing in the wording of S. 19 (e) of the Arms Act to justify 
the view that any person who has got a license or who is exempted from 
taking out a license is entitled to allow any servant of his to use the gun for 
NN AA ——— 
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the latter's own purposes, If the servant canies the guu for purpo:es of bis 
master cı In the presence of his master, ihat may not be an offerce under the 
Act ; but to go further will be going againsi the terms of the Ac’. 

Where the master was misled by the District Magistrate into thinking that 
he was entitled to allow his gun to be used by his servant, and he and his 
servant honestly believed that they were doing nothing wrong in allowing the 
servant to take the gun and to use it for the purpose of shooting game in the 
forest, held that the order of confiscation of the gun was wrong, though the 
servant might be rightly convicted of an offence under S. 19 (e) of the Arms 
Act. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
dated 2 3 1923 of the Court of the District Magistrate 
of Ramnad at Madura in D. Dis. No. 1347 of 1923 (C. C. 
No. 86 of 1922 on the file of the Court of the Sub-Divisional 
1st Class Magistrate of Devakotta). 


M. Patanjali Sastri and C. S. Rama Rao Sahib for the 


petitioner. 
The Public Prosecutor on behalf of the Crown. 


The Judgment of the Court was delivered by 


KRISHNAN, J. :—This is an application made to this Court 
to revise the conviction of the accused, one Vairavan Serval, 
under S. 19 (e) of the Arms Act, as he was found carrying a 
loaded gun in contravention of the provisions of S. 13 of the 
same Act which runs thus “ No person shall go armed with 
any arms except under a license and to the extent and in the 
manner provided thereby. ” 


What happened in this case was that the accused Vairavan 
Serval was found with a loaded gun trying to shoot game in the 
forest. When he was asked for an explanation he said that 
his master Mr. Delhi Batcha Thevar owned the gun, that he 
was carrying it for him and that his master was somewhere 
in neighbourhood, but, when he was asked to fetch his master, 
he was unable to do so; in fact his master was nowhere near, 
The finding is that he was using the gun for his own purposes. 


It has.been urged before us that Mr. Delhi Batcha Thevar 
is a person exempted under the Rules framed under the Arms 
Act published in the Fort St. George Gazette of January 13, 
1920, and that as a retainer or servant of Mr. Delhi Batcha 
Thevar the accused was also entitled to carry the gun and he 
had therefore committed no oftence by doing so. In the first 
place, we are not sure whether the accused’s master is entitled 
to claim exemption under cl. 11 in the list of exempted persons 
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as a landholder as the legrned Vakil argues. To make sure 
of it it would be necessary to call for an express finding on that 
point. But we will assume for the purpose of this case, with- 
out deciding the question, that Mr. Delhi Batcha Thevar is 
entitled to contend that, because his master is an exempted 
person he has not infringed the Act. We do not think his 
contention is correct, for, on the findings in this case, he was 
not carrying the gun for his master at all but he was using the 


gui himself for his own purposes in th forest for shooting 
game. We do not think there ts anything in the wording of 


S. 19 (£) of the Act which would justify us in going so far 
as to say that any person, who has got a license or who is 
exempted from taking out a license, is entitled to allow any 
servant of his to use the gun for the latter’s own purposes. 


We need not refer to all the authorities that have been 
cited to us, for except the case in Madho Lal vy. The 
Emperor (1. the other cases turn upon the facts of those 
cases. It has been held in that case that, where an accused, 
a servant, was found using a gun lent to him by his master 
who had a license, and using it for his own purposes, his act 
was an infringement of the provisions of S. 19, cl. (f) of the 
Arms Act. Cl. (e) of the section is very similar to cl. (f). 
We agree with that ruling of the Calcutta High Court ; that 
case has considered the previous cases including Queen Empress 
v. Guygadin (2). We think it will be an unjustifiable ex- 
tension of the Act to hold that a person having a license can 
allow any servant of his to do what he likes with his gun, 4s 
the learned Vakil for the accused argues before us. If the 
servant carries the gun for purposes of his master or in the pre- 
scnce of his master that many not be an offence under the Act; 
but to go further, we think, will be going against the terms of 
the Act. We think that, in this case, there was a clear in- 
fringement of the provisions of cl. (e) of S. 19 of the Act by 
the accused, and that therefore he is guilty of the offence that 
has been found provd against him by the lower Courts. 


The question, however, remains as to what the punishment 
should be and whether the gun which has been ordered to be 
confiscated should be confiscated. It would seem from the 
correspondence that Mr. Delhi Batcha Thevar was rather 
misled by certain letters, of the District Magistrate, particu- 
larly Ex. J, in thinking that he was entitled to allow his gun to 
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be used by his servant, Vairavan Servai, the accused in this 
case, whose name he gave to the District Magistrate in Ex. V ; 
apparently he and his servant honestly believed that they were 
doing nothing wrong in allowing the servant to take the gun 
and use it as was done in this case. We therefore think that 
the.order of confiscation should not be enforcd ; we set aside 
the Order of confiscation of the gun in this case. We consider 
however that the fine of Rs. 30 in the circumstances of this case 
is not an excessive sentence and we confirm the fine. Subject 
to the above modification as to confiscation we dismiss the peti- 


tion. 
A. V.S. Petition dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :—MR. CHARLES GORDON SPENCER, Oficiat- 
ing Chief Justice, AND MR. JUSTICE KUMARASWAMI SASTRI. 


Sengoda Goundan Appellant* (1st Defendant) 
V. 
Minor Muthu Goundan by next friend 
Komaravela Goundan and others. Respondents 


(Plaintif and Defendants Nos 2,3 & 5) 


Hindu Law—Partition—Sutt by two minor platntifs—Decree—No severance 
of interest between plaintifs inter se. 


If in a suitefor partition instituted by one or more members of i joint 
Hindu family a decree is passed, the effect of the decree on the status of the 
remaining co-parceners must be determined by the terms of the decree. Where 
two minor brothers represented by a next friend sued for partition and a 
compromise decree was passed allotting two-thirds share of the whole family 
properties to both the plaintiffs without specifying their individual share, held 
that the decree did not effect a severance in status between the plaintiffs interse. 


Mussamant Jatit v. Banwar: Lal 45 M LJ 355; (P. C) Balbaux v. Rukhma 
Bos, I L R 30 C 231, 253; distingushed. 


Rangasam: Naidu v. Sundararajulu Naidu, 31 M L J 472 ; Palaniammal v. 
Muthuvenkatachala Mantagaran, 33 M L J 759 relied on 


Second appeal against the decree of the District Court of 
Salem in A. S. No. 45 of 1921 preferred against the decree of 
the Court of the District Munsif of Namakkal in O. S. 
No. 1269 of 1918. 


T. M. Krishnaswami Iyer for appellant. 
V. N. Venkatavaradachari for respondent. 


“Second Appeal No. 767 of 1922. 29th January, 1924. 
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The Court delivered the following 


JUDGMENTS : The Officiating Chief Justice :__This suit 
is for partition and the question argued before us relates to 
the plaintiffs claim to succeed to the share of his deceased 
minor brother by right of survivorship. There was a pre- 
vious suit by the plaintiff and his brother, both being minors re- 
presented by a next friend, for partition, which ended in a com- 
promise decree Ex. A, dated 24th November 1915. It has 
been argued before us that, when two persons ask for a parti- 
tion, it should be implied that they intend to get divided from 
cach other as well as from the joint family to which they be- 
long. Nothing can be gathered from the fact that in the for- 
mer suit the two minor plaintiffs combined to ask for a partı- 
tion as to their intention to become divided inter se. The 
right to obtain a partition, though personal, happened to be 
common to both the plaintiffs, and common questions of law 
and fact arose out of their suing. The mere fact that there 
was one trial and one decree in the former suit was a conse- 
quence of procedure applicable to persons suing under the 
same cause of action rather than conduct showing an intention 
to become separated inter se. 


In Mussamat Jatti v. Banware Lal (1), the Privy Council 
quoted a former decision by that body, Balabux v. Rukhma- 
bat (2), in which Lord Davey remarked that there was no 
presumption when a co-parcener separates frome others that 
the latter remained united. [he agreement to remain united 
must be proved like any other fact. The Privy Council did 
not say that there was no presumption in such a case that the 
other co-parceners became divided, as it was not necessary to 
do so for that decision. But it seems to me that such is the 
case. In Rangasami Naidu v. Sundararajulu Naidu (3), it 
was held that the separation of one member of a co-parcenary 
was not necessarily a separation of the remaining members, 
and in Palantiammal v. Muthuvenkatachala Maniagaran(4). 
Sir John Wallis, C. J., and my learned brother held that, if a 
partition takes place under a decree of Court, the effect of the 
decree on the remaining co-parceners must be determined by 
the terms of the decree or by the scope of the suit. I think 
that Sadasiva Atyar, J. went too far in Mangal Sen v. Muham- 
mad Hussain (5), in observing that there was a presumption 

1. (1923) 45 M. L. J. 355. 2, (1902) I. L. R. 30 C. 231, 


3. (1916) 31 M. L. J. 472. 4. (1917) 33 M. L. J 759, 
5. 11915) 27 I. C. 736. 
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that, when one of several co-parceners has become divided, the 
others also have become divided in status. The Privy Coun- 
cil decisions to which he referred do not support such a proposi- 
tion. 


If the effect of the former decree is to be determined by 
the terms of it, we find from Ex. A that in the former suit 
both the plaintiff and his brother had the same next friend to 
represent them and the decree speaks of their two-thirds share, 
not of -their properties as two shares each representing one- 
third of the whole. There was no order that their two-thirds 
share should be divided into separate shares, and no authority 
has been shown for a guardian of two undivided minors divid- 
ing their status so as to make them lose their rights of survi- 
vorship to each other. The District Judge observes that the 
plaintiff and his brother did not sue for division inter se and 
that the decree does not divide their shares, and he formed a 
conclusion from their conduct that they remained undivided, 
agreeing with the first Court on that point. I see no reason 
to interfere with that finding on any point of law. I would, 
therefore, confirm the decree of the lower appellate Court, 
and, as the other grounds of Second Appeal are untenable and 
have not been seriously pressed, this Second Appeal must be 
dismissed with costs. 


The Memorandum of Objections, which relates to mesne 
s o . . 0. . 
profits antewor to the date of the institution of the suit is dis- 
raissed with costs. 


Kumaraswamt Sastri, J. | agree with my Lord. I 
think there is no authority for holding that, where two members 
of a joint family sue for partition, it necessarily divides them 
inter se. The observations of the Privy Council in Balabux 
v. Rukhmabai (2) and the decisions of this Court in Ranga- 
swami Naidu v. Sundararajulu Naidu (3) and Palaniammal v. 
Muthuvenkatachala Mantagaran (4) are clearly against that 
contention. 


A. V. V. Second Appeal disinissed. 
2, 11902)1. Lə R 30 C, 231. 3. (1916) 31 M. L. J 472. 


4 (1917})33M L.J 759 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Sir WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. JUSTICE WALLACE. 


P. Kanniappa Chettiar and others. . A ppellants™ (Defendants) 
V. 
K. Ramachandraiyar and another .Respondents (Plaintiffs) 


Madras City Tenants Protection Act (III of 1922), S. 9—4pplicability— 
Ejeolment deoree--Apphcalion for purchasing landlord's titerest—Petndency of 
appeal when Act came into force—Rights of parttes—Appeal if a continuation 
of suit—Temple lands—Building leases for 21 years—O ption to renew for similar 
pettod—Falitdity of. 


The lessee from the trrstees of a temple in the Cily of Madras obtained a 
decree in ejectment against his tenants in the City Civil Court. The tenants 
appealed to the High Court and stay of execution was ordered. During the 
pendency of the appeals, the Madras City Tenants’ Protection Act (III of 1922) 
came into force and the tenants applied to the High Court within 15 days 
thereof for orders directing the landlord to sell the land to them. Held, S. 9 
of the Act is intended to apply to cases in which suits are pending and where 
guits heve resulted in decrees but such decrees have not been executed. The 
decision in A A. O. No. 182 of 1922 (46 Mad 836: 44 M. L. J, 271) 
dissented from 

AS an appeal is really a continuation of the proceedings in the suit 
and a stage in the same, the application was properly made to the High 
Court ; if there had been no appeal pending, the application under S. 9 lay to 
the City Civil Court, because it was the intention of the Act that, after the de- 
cree but before execution, at any time an application could be made to the Court 
having had control of the suit. 


Scope of S. 10 and the mode of valuation under S. 9 SI AA 

Where the trustce of a temple grants a lease of temple lands for building 
purposes for a term of 21 years with an option to the tenant to renew it for a 
like period at an enhanced ren! it is a transaction which any prudent man is 
entitled to enter and as such the lease with the option to renew is valid. The 
position under the Indian Trusts Act considered. 

Appeals against the decrees of the City Civil Court, 
ivladras, in O. S. Nos. 256, 257, 258, 260, 262, 263 and 267 
of 1921 and Petitions praying that in the circumstances stated 
in the afhdavits fled herewith the High Court will be pleased 
to issue an order directing the respondents herein to sell to 
the petitioners herein the lands described in the schedules te 
the plaints in the said orginal suits. 


These Appeals and Petitions coming on for hearing on 
J‘riday, the sth January, 1923, the Court delivered the follow- 
ing 

* City Civil Court Appeals Nos. 51 to 57 of 191. 
Civil Mis, Petition Nos. 900, 902, 904, 906, etc. ath December 1922. 
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JUDGMENT :—The Chief Justice : These are appeals 
irom the decrees of the City Civil Court for ejectment and 
mesne profits. The plaintiff is a lessee from the trustees of a 
temple of the lands in question which have been sub-let to the 
defendants in smaller portions. Several grounds of appeal 
were raised in the notice of appeal, but they have all been 


abandoned before us except one ground, namely that 
amount awarded for mesne profits was awarded without any 


evidence before the Court to justify the amount. The plain- 
tiff had alleged in his plaint that the proper rent of the land 
'<<0 much. The defendants in their written statements had 
not admitted that that figure was correct. Without hearing 
any evidence, the learned Judge accepted the figure as given in 
the plaint. In my judgment there was no justification for 
that, and in the absence of evidence to the contrary, he ought 
to have taken not that figure but the figure of the rent actually 
being paid by the various defendants. We are told that no- 
thing was said about the matter in the Court below, and that 
the plaintiff does not accept the view that the rents actually 
payable are the proper rents. In the circumstances of the 
cases I think it is right that these cases should be sent back to 
the Judge, City Civil Court, for an enquiry into, and on: proper 
evidence, to decide the proper amount payable for mesne 
profits. 

But the important question before us is rather raised by 
petitions presented to this Court by the various defendants 
upder the Madras Act III of 1922. That Act came into 
operation after the decrees in these suits but before the execu- 
tion of those decrees, which, in fact have never been executed, 
this Court having granted a stay pending the hearing of these 
appeals. The applications are under S. 9 of that Act, which 
section provides in certain cases for the purchase by a tenant 
of his landlord’s interest in the land. It is contended on be- 
half of the plaintiff that that section has no application to a 
case where a decree for ejectment has been made, as I under- 
stand the argument, whether an appeal is pending from that 
decree or not or whether a decree has or has not been executed. 
The argument is mainly based on the decision in Appeal Against 
Order No. 182 of 1922*. In that case, the decree for eject- 
ment had been passed, had come up to this Court on appeal 
and had, on appeal, been confirmed but the decree had not 
been executed when the petition for leave to purchase 
under S. 9 was made. It was held that, the decree having 


* Lalsfa Bibi v, Mottart Ammal. 44M L. 3,271: 46 M. 836. 
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been passed and confirmed, the Court had no jurisdiction to 
grant the petition. That these suits are pending in this Court, 
| think, is clear from a series of decisions, which decide that in 
this country an appeal is réally a continuation of the proceed- 
Ings or, as it has been put, is a stage in and part of the proceed- 
ings ina suit. Vide Arishnamachariar v. Mangammal (1), 
Settappa Goundan v. Muthiah Goundan (2), Kamayya v. 
Papayya (3), and particularly the very learned Judgment of 
Mookerji, J., in Rat Charan v. Biswanath (4). See also the 
decision of the Privy Council in an appeal from Ceylon, 
Ponnamma v. Arumugam (5). In Latifa Bi v. Mottat Am- 
mal (6), the Court based its Judgment mainly on the view that, 
because S. 10 in terms applied the provisions of this Act for 
compensation for tenants to cases where there had been de- 
crees for ejectment which had not been executed, it followed 
that S. 9 was not applicable in such cases. But, it is to be 
observed that S. 10 also applies the compensation sections to 
cases in which sults are pending, and on the same argument, 
it would follow that S. 9 need not apply to cases where suits 
for ejectment are pending, whereas in fact S. 9 applies princi- 
pally to such cases. The answer, in my judgment, is that S. 10 
is dealing with compensation cases, and S. 9 is dealing with 
cases of purchase and is in itself a complete Code for those 
cases; and on an examination of S. 9, it is clear that it is 
intended to apply to cases in which suits are pending 
and cases in which suits have resulted in decreés but such 
decrees have not been executed, because in sab- 
section (3), it says that on an order for conveyance of the 
land after payment of the price fixed by the Court being made, 
“ any decree or order in ejectment that may have been passed 
but which has not been executed shall be vacated, ” and there 
would be no meaning to be attributed to those words at all if 
it was not contemplated by that section that application could 
be made in cases where a decree had been passed, but had 
not been executed. 


In my judgment all these cases come directly under S. 9. 
Vhe tenants are persons who would be entitled to compensa- 
tion under S. 3. ‘They have made their ‘applications within 
15 days aftr the date of the coming into force of the Act, and 
they have made their applications to the proper Court, namely, 


r (1902) IL R 26M 91. 2. (1908) I LR 31 M 268. 
3. (1916) ILR 40M 259 32 ML J 477 4. (1914) 20 C L J 107. 
5. (1905) A C 383. 6. (1922) 44 ML J 271 : 46 M 836. 
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this Court, in which the suits were then pending. In my judg- 
nent, if there had been no appeal pending, they could pro- 
perly have made their application to the City Civil Court, be- 
cause in my view, it was the intention, ana must have been the 
intention of this Act that, after the decree but before the exe- 
cutn at any time, application could be made to the Court 
having had control of the suit. 


[t follows from what I have said that I do not agree with 
the decision in A. A. O. No. 182 of 1922*._ I do not think 
that it makes any difference that the decree of the City Civil 
Court in that case had been affirmed by this Court, so long 
as the decree had not been executed. 


Under S. 9 we have to fix the price according to the 
market-value of the land on the date of the order and for this 
purpose “land ” means “ the interest in the land and all other 
Interests which the lanlord can convey under any power.” 
Por the assistance of the Court in fixing that value, this matter 
myst be referred to some suitable person. The principle of 
the valuation in such a case will be to ascertain the market- 
value of the plaintiff’s interest in the land as on the date of 
the order, that is, to-day. In arriving at that market-value, 
he will have to take a reasonable rent from the day of the ex- 
piration of the notice to quit until to-day, and then to capitalize 
the value of the rent for the remainder of the plaintiff s, term, 
less, of course, the amount of rent for the balance of the term 
which the plaintiff had to pay to his superior landlord and 
which will now become payable by the tenants. He will take 
into account any enforceable power to renew that the plaintiff 
may have. 


The question of mesne profits which we propose to remit 
to the City Civil Court will become unnecessary for decision 
in the event of the price fixed for the land being paid, and 
therefore the further hearing before the City Civil Court must 
be stayed pending the final disposal of the petitions under S. 9. 


The appellants have succeeded in this appeal. lt is true 
that the main part of. the argument has turned on the petitions, 
but they were entitled to come here and complain that an order 
{or mesne profits was made against them which was wrong, 
and the usual result will follow that the first respondent must 


pay the costs of the appellants__one set. It might have been 


| “Latifa Biv. Motta: Aminal Sincereportedin46 M 836 44 ML J 271. 
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a case where we should order less cost to be paid but for the 
tact that the first respondent has refused to admit the right of 
the appellants under S. 9, and it is by reason of that refusal 
that this appeal has really been substantially fought. 


The appellants have brought the superior landlord before 
the Court quite unnecessarily and quite wrongly, and they must 
pay for having done so his costs__one set. 


The further consideration of the petitions will be ad- 
journed until Monday the 8th instant. The question of 
costs on the petitions is reserved. 


Wallace, J. :— I agree. J only wish to say a word or two 
on the interpretation of Ss. 9 and ro of Act III of 1922. 
S. 10, as I read it, is intended to introduce into the obligation 
for compensation by landlords to tenants, a similar species of 
relief proceeding parallel with the trial of the suit and post- 
poning the obtaining of a decree or preventing its execution 
when obtained, as S. 9 applies to the privilege granted to 
tenants to purchase the landlord’s right. %.:9 obviously ap- 
plies to pending suits, otherwise a reference to a summos is 
unmeaning, and it also applies to suits in which decrees have 
been passed but not executed, as sub-S. (3) clearly indicates. 
It therefore applies to both the stages of suits which are con- 
templated also by S. 10. I therefore must disagree with the 
judgment of Spencer and  Venkatasubba Rao, JJ., in 
A. As O. No. 182 of 1922* in so far as they interpret the 
omission of S. 9 in S. 10 as implying that S. 9 cannot apply 
to suits in which a decree has been passed before the Act cathe 
into force, although not executed. The whole object of S. 9 
appears to me to be to allow the tenant who is liable to eject- 
ment, whether under a decree or not, to purchase the land- 
lord’s right. So long as the decree for ejectment has not 
been executed, what the reasons for non-execution may be and 
whether or not they were due to an application by the tenant 
himself for stay of execution do not matter and cannot affect 
the applicability of the section. 


In the present case, S. 9 in terms applies. There are 
sults instituted against the defendants and decrees which have 
not yet been executed ; and there are applications put in by 
them, within 15 days of the coming into force of the Act, to 
the Court, that is this Court, before whom the suits (in their 
stages as appeals) were then pending. Therefore the defendants 
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Kinoniappa 
Chettiar 
v. 
Ramachandra 
Aivar 





Sir Walter 
Salis 

Schwabe, 
C.J. 


Wallace, f. 


Kaniiappa 
Chettiar 
0, 
Ramachandra 
Aiyar 
-Wallace, J. 


Sir Walter 
Salis 

Schwabe, 
Ci. 


AI2 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVI. 


are fully entitled to take full advantage of 5.9 and have 
their applications under S. 9 heard and determined. 


I therefore fully agree with the order proposed by the 
learned Chief Justice. 


[These petitions came on for final hearing after submis- 
sion of the Official Referee’s report on 14th December, 1923. ] 


These Petitions coming on for further hearing on Monday, 
the 8th January 1923, the Court made the following 

ORDER : The parties having failed as to price of the 
lands, we refer the matter to the Official Referee to fix the 
price of the lands, on the principles laid down in this judgment 
and to report to us accordingly. 


S. E. Sankara Atyar for petitioners in all. 
Mr. K. Ramachandra Atyar, 1st defendant in person. 
The Court delivered the following 


JUDGMENT :__The Chief Justice.__These appeals were 
remanded, for a finding to the Official Referee and they come 
to us on report. The relevant facts are that the trustee of a 
temple granted a lease to the Ist respondent of certain build- 
ing lands, and he sub-let part of these lands to the petitioners. 
On an attempt to eject the petitioners by the respondent, the 
petitioners under the Madras Act, III of 1922, which had 
come into operation meanwhile, claimed to purchase the Res- 
pondent’s interest and the matter was referred to the Official 
Referee to ‘determine what the value of the Respondent’s 
interest in the land was. 


The Official Referee has reported and he has fixed the 
proper annua] rent of the property ; he has deducted therefrom 
what he considers a proper proportion of the rents, rates, etc., 
payable to the superior landlord, the trustee of the temple, ap- 
propriate to the petitioners’ portions of land ; he has capitaliz- 
ed the amount payable on a 7 1|2 percent. basis. In respect 
of the last I do not agree with the basis on which he has 
capitalized. I think that in a matter of this kind, a 6 per cent. 
basis is quite suficient, as the amount of ‘the Court interest al- 
lowed is about the amount that can be obtained by investing in 
Government securities and | see no reason at all why in arriv- 
ing at a figure ina case of this kind we ought to assume that the. 
person receiving money will invest it at a higher rate 
of interest in some speculative form of in- 
vestment. As-regards the deduction of amount for rents, 
rates, etc., payable to the superior landlord, it is not at all 
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clear thatitis a proper deduction to make, because there is no 
provision in the Act under which the superior landlord can be 
made to look to the sub-tenant who is taking over part of the 
interest of the tenant and, in the absence of an agreement by 
the superior landlord, the tenant would be left to pay him at 
any rate the rent in respect of those portions. ‘This is merely 
a matter of adjustment. If that liability is to be left 
totally onthe shoulders of the tenant, it is obvious 
that the sub-tenant cannot, in arriving at the amount payable 
by him for compensation, have the sum worked out on the 
basis that these amounts would be payable by 
him. However, we are informed that it is possi- 
ble that the superior landlord will come to terms with these te- 
nants under which he will take the rents, rates, and such like 
payments from them and relieve the tenant protanto. This case 
had better, therefore, be adjourned to Monday next to see if 
any and what terms could be come to in that respect. 


That leaves an important question and that is whether the 
lease by the temple trustee being for 21 years with an option 
to the tenant to renew it at the end of the 21 years at an en- 
hanced rent is good or bad. It has been held by the Official 
Referee that the second 21 years, that is to say, the option 
period, is not to be taken into consideration in arriving at the 
compensation, because in his view that option is bad in law on 
the ground that the trustee had no power to enter into a lease 
for that period, as he looks upon it as a lease for a period af 
42 years with liberty to the tenant to determine it at the expiry 


of 21 years, and holds that the lease is void. I do not agree 


with him. he question to be determined in such cases is 
whether it is a lease that a prudent man would make under 
the circumstances in the interests of himself if it were his own 
property, or in the interests of others if he was doing his best 
for them. The Indian Trusts Act provides in the case of ordi- 
nary trustees for the length of lease which they may grant and 
this lease is for a period longer than would be allowable under 
that Act, but that Act expressly does not include trusts like the 
present trust. It may be a very good guide in arriving at the 
answer to the question whether this was a proper agreement to 
cnter into because one would assume that the legislature in fix- 
ing a period as between an ordinary trustee and a cesti qui trust 
was considering what was reasonably a prudent thing for a 
trustee to do with trust property. But in this case there is an 
element which comes into consideration which does not appear 
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to have entered into the consideration of the legislature in pass- 
ing the Indian ‘Trusts Act and which, in my Judgment, removes 
this case outside any consideration based on that Act altogether 
and that is that the lease in question was a building lease. The 
whole object of the lease was to turn agricultural] or undevelop- 
ed land into building land, that the tenant under the lease 
should build upon the land and pay an enhanced rent over and 
above the agricultural rent because he was going to build upon 
it, and that at the determination of the tenancy the structure 
should fall in to the landlord at a valuation. It is obvious that 
no one is going to enter into an agreement of that kind unless 
he has a reasonable time before him to make it remunerative ; 
and so we find in England that it has been held as regards trus- 
tces who are letting any land for building purposes on a ground 
rent that the minimum period is 60 years and the maximum 99 
years. Here where we are dealing with town property we find 
that the trustee enters into an agreement for 21 years with an 
option of renewal at an enhanced rent for 21 years. | can find 
nothing unreasonable or unlawful in the transaction at all, and I 
am quite clear that the option that he has granted in this case 
is perfectly valid, and that being so, ıt is necessary that the 
option of 21 years should be valued. In arriving at that valua- 
tion | think we must first enquire what the rental value of the 
land is. With somc hesitation I have come to the conclusion 
that the Official Referee’s figure is the right one. The matter 
was before fim ; he saw this land and enquired into the matter; 
And though I am clear that he has not erred on the side of li- 
berality, | think there is not enough for us to distrub his find- 
ing in that respect. lJherefore we must take the same rate 
as he has taken for the period down to the end of 21 years for 
the option period. Then again, that will be subject to the 
question which is still left open as to whether it is to be re- 
duced or not by reason of the amounts for rents, rates, etc., 
which are payable to the landlord and that will again have to 
be capitalized on the same basis that | ‘have held is right in res- 
pect of the other sum, that 1s, 6 per cent. As, however, this 
decision is not binding upon the superior landlord and it will 
be open to him, if he is so advised, notwithstanding this Judg- 
ment to litigate the question as to whether this option is good 
or bad, it has been agreed between the parties that the amounts 
found due for the 21 years period shall be paid into Court and 
invested, that the income thereof shall be paid to the Ist res- 
pondent until the renewal has been granted, or it has been finally 
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decided that the trustee is not bound to grant it, and that the a"niappa 


: | : Chettiar 
amount shall'be paid out to the Ist respondent or in proper i 
proportion to the petitioners if and when that course becomes iae oi 


possible by reason of the final determination of that matter. — 
By reason of this amount remaining in Court there must be li: het 
berty to apply to City Civil Court. The compensation for ¢he Schwabe, 
other period will, of course, be paid to the 1st respondent. No sa 
order as:to costs. 
Wallace, J. | agree. Wallace, J 
3. E. Sankara Ayyar for the petitioner. 
Mr. K. Ramachandra Ayyar, ist respondent in person. 
The Court made the following 
ORDER :— [lhe parties have now come to an agreement on 
the basis of our preliminary Judgment of December the 14th. 
That agreement signed by the vakil for the appellant and by 
the Ist respondent with the statement of account annexed will 
be filed and the decree drawn up accordingly. There will be 
liberty to apply to the City Civil Court in respect of this matter 


generally. 
TLS. V: 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, Mr. Justice Coutrs [ROTTER, Mr. JUSTICE 
RAMESAM, Mr. Justice WALLACE AND MR. JUSTICE 
WALLER. 


Neyyappa Chettiar Petitioner* (Counler-petilioner ). 
UV. 
Chidambaram Chettiar Respondent (Petitioner). 

Cıvıl Procedure Code, O. 21, R. 57, O. 38, Rr. 8 and 11—Alttachment before bios AN 
Judgment—Decree subsequently passed in the suit—Execution of the decree— Chettiar 
Dismissal of execution petition owtng to the default of deciee-holder—Attachment AA 

1 è 
CEOSES. N 
Held, (by the majority of the Full Bench, Coutts Trotter, Ramesam and Chettiar 


Waller, JJ., Schwabe, C. J. and Wallace, J. dissenting). Where a party obtained 
an attachment before Judgment and subsequently a decree was passed in his 


suit if his execution petition is dismissed for want of due diligence in presenting 
the necessary papers to the Court, the attachment of the property ceases. 

The provisions of O. 21, R. 57 apply to attachment before Judgment which 
become converted into attachment in execution when application is made to 
execute the decree passed in the suit. 
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An attachment before Judgment hecomes an attachment in execution when 
an application for executing the decree is made and admitted, 


Venkatasubbtah w. Venkata Seshaiya ILR 42 M 1 overruled. 

Arunachalam Chetti v. Periasamt Servat, 1 L R 44 M 90a: 41 ML J 256 
followed. 

Held, by Schwabe, C. J. and Wallace, J.: The provisions of O. 21, R. 57 
do ħot apply to cases of attachments before Judgment. 


Per Wallace J.: An attachment before Judgment under O. 38 of the Civil 
Procedure Code only comes to an end by a formal order withdrawing it. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the Order of the Court of the Subordinate 
Judge of Ramnad at Madura; dated 30th March, 1921, in 
E. A. No. 285 of 1920 in E. P. No. 142 of 1920 (in O. S. 
No. 124 of 1914 on the file of the Temporary Subordinate 
Judge’s Court of Ramnad). 


K.V. Krishnaswami Ayyar and K. Balasubramanya A yya? 
for the petitioner. 


C. S. Venkatachartar and A. Swaminatha Ayyar for the 
respondent. 


March 6 and April 10, 1923. The Court (Ramesam, 
J.) made the following 


ORDER OF REFERENCE TO A DIVISIONAL BENCH :_ 


The facts are not fully stated by the Subordinate Judge. 
They are as follows :— ° 


; The respondent in the High Court (petitioner in the Court 
below) filed O. S. No. 153 of 1914 in the Subordinate Judge’s 
Court of Ramnad, and in J. A. No. §92 of 1914 obtained an 
order for attachment before judgment of 16 items of proper- 
ties belonging to the'defendant. The properties were attached 
on 20-_11__1914. he suit was then transferred to the Addi- 
tional Subordinate Judge’s Court and was numbered as O. S. 
No. 124 af 1914. A decree was passed on 22 2. 1915. 
By the order on E. A. No. 4 of 1916 the decree was transfer- 
red for execution to the Subordinate Judge’s Court of Ramnad. 
The decree-holder then filed E. P. No. 183 of 1916 and notice 
was issued to the defendant. The petition was dismissed on 
19__9-__ 1916 as the petitioner did not file an encumbrance 
certificate. The filing and dismissal of E. P. No. 183 of 1916 
is not mentioned by the Subordinate Judge. As, under O. 38, 
R. 11, Civil Procedure Code, a re-attachment is unnecessary, 
it must be taken that E. P. No. 183 of 1916 was filed on the 
basis of the attachment before Judgment. If O. 21, R. 57, 
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C. P. Code, applies to such attachments, the effect of the dis- WE 


missal of E. P. No. 183 of 1916 is that the attachment ceased. -Meyyappa 
Then E. P. No. 129 of 1918 was filed on 19th July, 1918 and SAT 
the properties were again attached, but on 294 1919 the — 
petition was dismissed as batta was not paid for items 13 to 16 Chettiar 
and as there were no bidders for items 1 to 12. E. P..No. 

136 of 1919 was then filed. The properties were again 

attached on 19th July, 1920. As there were no bidders at 

the sale the petition was struck off and the attachment of 19th 

July, 1920 was kept alive for 4 months. The next petition 

for execution was filed on 12th October, 1920 within the four 

inonths allowed. 

The petitioner in the High Court first obtained a decree 
against the same defendant ex parte. The defendant applied 
to set aside the ex parte decree and it was set aside on condition 
of his giving security. The sixteen items in question were 
given as security on 15th March, 1915. If the attachment 
before Judgment made by the respondent is subsisting, and if 
the execution petition of 12th October, 1920 1s filed in pur- 
suance of that attachment, the security will be subject to that 
attachment and cannot prevail against the rights worked out in 
that execution. In this view, the lower Court’s order would 
be right. 

But it seems to me (1) that the attachment before judg- 
ment js not subsisting. The lower Court‘relied on Venkata- 
subbiah v. Venkata Seshatya (1), where it was held that O: 21, 
R. 57, C. P. Code, does not apply to attachments before Jude- 
ments. But it seems to me that the decision in Venkatasub- 
biah v. Venkata Seshatya (1), requires reconsideration after 
the Full Bench decision in Arunachalam Chetty v. Pertasami 
Servai (2). According to the reasoning of the latter case, 
when an application for execution is filed on the basis of attach- 
ment before Judgment, the attachment before Judgment must 
be deemed to be an attachment in execution of a decree. If 
so, O. 21, R. 57, applies. This conclusion seems to be rea- 
sonable. This is the view taken by the respondent himself 
when he obtained re-attachments in 1918 and 1920. Secondly, 
it is true that the security cannot prevail against all rights pur- 
suable under the old attachment. The last execution petition 
was based on the attachment of 1920. If so, the security 
is not subject to any rights. (See my Judgment referring the 
case to a Full Bench in Appeal No. 36 of 1920). 


1. (1918) T LR42M 1. 2. (1921) IIL R 44.M 902 : 41 M LJ 256 (F B). 
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I therefore refer this Revision Petition to a Division 
Bench for disposal. 

K. V. Krishnaswami Ayyar and K. Balasubramanta Ayyar 
for the petitioner. 

C. S. Venkatachariar and A. Swaminatha Ayyar for the 
respondent. 


July 12, 1923. The Court (Spencer and Devadoss, JJ.) 
made the following 


ORDER OF REFERENCE TO A FULL BENCH :__— 


Spencer, J. :_The question for decision is how the pro- 
visions of O. 21, R.'57, are to be reconciled with those of O. 38, 
R. 11, C. P. Code. 

One method is to understand O. 38, R. 11, as applying 
anly to the first execution taken against property attached be- 
fore Judgment. Another is to treat the attachment mentioned 
in O. 21, R. 57, as not including attachment before Judgment, 
which will then continue until the decree is satisfied. Consis- 
tently with my Judgment in Arunachalam Chetty v. Periasami 
Servai (2), | prefer the former view, and this seems to be the 
opinion of Ramesam, J., as he observes in his reference to the 
Divisional Bench that the conclusion that an attachment before 
Judgment should be deemed to be an attachment in execution 
of a decree is reasonable, and he further adds that the security 
in this case was not subject to any rights arising out of the 
attachment cf 1920, thus implying that the attachment*before 
Judgment was not kept alive for the purpose of subsequent 
attachments after the first attachment after the passing of the 
decree had ceased owing to the dismissal of the execution 
petition. 

I think that the words “the attachment ” in O. 21, R. 57, 
mean the attachment in execution in which the attachment be- 
fore Judgment became merged by virtue of O. 38, R. 11, i. e., 
the first attachment after the passing of the decree. 

But it has been held by a Bench of this Court in Fenkata- 
subbiah v. Venkata Seshatya (1), that an attachment before 
Judgment does not cease to have effect because of the dismissal 
of subsequent applications for execution for default of prose- 
cution, and this decision is not consistent with the above view. 

The questiori, however, is not an easy one for decision and 
ių is important that it should be decided finally as it is likely to 
arise in other execution petitions. We refer the question 


a. (1921) ILR4 M 9072:41 MLJas6 (FB). 1. (1918) 1 L RaaMu. 
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whether the attachment before Judgment in this case was sub- 
sisting after the dismissal of E. P. No. 183 of 1916 on 19th 
September, 1916, to a Full Bench. 

Devadoss, J. :_I agree to the reference as the question is 
not one free from difficulty though I am of opinion that Venka- 
tasubbiah v. Venkata Seshatya (1) has been rightly decided, 

K. V. Krishnaswami Ayyar and K. Balasubramanta Ayyar 
for the petitioner. 

C. V. Ananthakrishua Ayyar and A. Swaminatha Ayyar 
for the respondent. 

Oct. 22, 24, 1923. The Court made the following 

ORDER :__We propose to call on the Court of the Sub- 
ordinate Judge of Ramnad at Madura to produce to this Court 
the execution records in O. S. No. 124 of 1914. Further con- 
sideration of this reference will be adjourned pending receipt of 
those papers. 

[On receipt of the Records] 


This petition came for hearing on Tuesday, the 6th day 
of November, 1923. 

K. V. Krishnaswami Ayyar (K. Balasubramania Ayyar 
with him) : The facts of this case are not in dispute. The 
question before your Lordships is whether in this case, the res- 
pondent who is the decree-holder in O. S. No. 124 of 1914 
end who got an attachment before Judgment on 20—11. 1914 
is entitled to rateable distribution as against the petitioner who 
is the decree-holder in O. S. No. 108 of 1914. The peti 
tioner, at first obtained an ex parte decree and on the Judgment- 
debtor giving security for the performance of the decree on 
15__3-_1915 of the same properties attached before Judg- 
ment by the respondent, the ex parte decree was set aside. 
The petitioner obtained a decree on contest on 1§__11_1915. 
He filed E. P. No. 32 of 1920 on 6—2. 1920 in execution 
enforcing the security and got an order for sale and permission 
to bid and set off his decree amount. The respondents, in 
the meantime, put in E. P. No. 183 of 1916 to execute his 
decree but this was dismissed for default of filing sale papers, 
ctc., on 199. 1916. He again put in petitions for execu- 
tion which were dismissed and finally put in the present petition 
tor rateable distribution of the sale proceeds, when realised, 
in E. P. No. 32 of 1920 and for directing the petitioner to 
deposit the money into Court without setting off towards his 
decree. 
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The lower Court has granted this petition and held that 
the security given to the petitioner was void as against the claim 
of this respondent enforceable under the attachment before 
Judgment, which remained in force up to date even after the 
dismissal of E. P. No. 183 of 1916, and as O. 21, R. 57, C. P. 
Code does not apply to attachments before Judgment, the at- 


tachment of 20—11. 1914 is unaffected by the dismissal of 
E. P. No. 183 of 1916. | 


This petition is to revise this order of the Sub-Judge. If 
the attachment of 20—11 1914 ceases with the dismissal ot 
L. P. No. 183 of 1916, then the security is valid as the claim 
of the respondent will not be one under this attachment and 
will not be hit at by S. 64 which refers only to “ claims enforcl- 
ble under the attachment.” ‘Then, the petitioner will be en- 
titled to enforce his security and set off his decree amount. 
Therefore the only question to be decided here is whether 
the provisions of O. 21, R. 57, C. P. Code apply to the attach- 
ment in this case. Hence the reference to your Lordships. 


My first proposition before your Lordship is this: When 
a decree-holder, who had obtained an attachment before Judg- 
ment, puts in an. application for execution of his decree, the 
attachment before Judgment enures for the benefit of the dec- 
ree-holder and becomes an attachment in execution of the 
decree. This is made clear by reference to O. 38, R. 11. 


That section speaks of a “ re-attachment’”’ and proceeds 
wpon the principle that the attachment before Judgment be- 
comes an attachment in execution as soon as an application for 
execution is made. This is also the view taken of this section 
in the following decisions in I. L. R. 33 Cal. 639 at page 643, 
12 Bom. 400 and 26 Mad. 673 at page 677. 


This view is also consistent with principle. Attachment 
before Judgment or after Judgment is only a name or designa- 
tion. The manner of attaching and the legal effect of attach- 
ment in both cases is the same. Ina pending suit, it is called 
attachment before Judgment, and it ts called an “ attachment 
in execution’ when execution proceedings are started. 


So my contention is that the clause in O. 21, R. 57, C. P. 
Code ‘ when any property has been attached in execution of a 
decree” may be paraphrased as “is in a state of attachment 
in execution ” and, therefore, includes the case of an attachment 
before Judgment which has become in the eye of law, an attach- 
ment in execution. 


a = Å- ed ee 2? 2 [a 
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Therefore O. 21, R. 57, C. P. Code applies to attach- 
ments before Tabu 


Secondly, in the other provisions of this Code, the phrase 
attached in execution ” in similar circumstances has been held 
to include attachment before Judgment. Reference may be 
made to S. 63 and 1 C. L. J. 97 : 29 Cal. 773, 31 All. 527 and 
17 M. L. J. 488, per Subrahmania Atyar, J. 


In the Code of 1859, there was no corresponding provision 
as O. 38, R. 11. There was, then, a conflict of rulings in 
the High Courts, whether a new attachment was necessary or 
was not necessary as the attachment before Judgment becomes 
an attachment in execution. See 13 W. R. 9 (F. B.) and 
1 N. W. P. 172, 188. Coming to the case-law on the point. 
5. 490 of the Code of 1882 and now O. 38, R. 11 has 
been to put in to settle this conflict and the reason given for 
holding that the re-attachment was not necessary must be 
taken to have been approved by the Legislature. 


The only decision against me is 16 C. L. J. 86 which I 
contend is wrong. The other decisions in 1 L. W. 932 and 
26 M. L. J. 215 do not touch the point and the decision in 
42 Mad. 1 is wrong in saying that the matter is concluded 
by a series of decisions on the point. It must be held to stand 
or fall by 16 C. L. J. 86 which it follows. 


On the other hand, the reasoning of the Full Bench in 44 
Mad. 92 is in my favour and though it is a decision on 
the question whether Art. 11 of the Limitation Act applies *to 
attachments before Judgment, yet it is a decision on an exactly 
similar phase in Art. 11 and the ratio of the decision - sup- 
ports the principle, | contend for. 


C. V. Ananthakrishna Iyer for respondents (4. Swami- 
natha lyer with him) =~ 

I contend that O. 21, R. 57, being a penal provision must 
be strictly construed, and the phrase “ attached in execution ”’ 
must not be given extended operation. Attachment before 
Judgment is quite a different thing and is governed and regulat- 
ed by the special provisions of O. 38 which is complete in itself. 
See O. 38, R. 12. See also Appendix D, Form ( 5) which is 
quite different from that for attachment in execution. See 
Appendix E, -Form 24 etc. The decisions interpreting O. 21 
R. 57 are all in my favour. See 16 C. L. J. 86 and 42 Mad. 1 
and there is no decision against me. 44 Mad. 902 (F. B.) 
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does not touch the present point at all and the Judges there ex- 
pressly say they do not concern themselves with O. 21 R. 57. 


K.V Krishnaswami Atyar in reply :— 


Appendix D, Form (5) is not at all different. It is 
only a direction to the bailiff and that is why it 1s worded like 
that. The two attachments are cttected in the same manner 
and both do not operate as a charge on the property. 


The Court expressed the following 


OPINION :— The Chief Justice :_The respondent obtain- 
ed an order for attachment before judgment of certain immove- 
able property of the judgment-debtor. The petitioner having 
obtained a decree ex parte against the same judgment-debtor, it 
was set aside on the latter’s application on security being given 
to the petitioner, and as security, a charge was given over the 
property attached by the respondent. In due course the res- 
pondent obtained a. decree as also did the petitioner, and there 
were other decrees against the same judgment-debtor by other 
persons. The respondent took out an execution petition in 
1916, which came before the Court on several occasions, being 
adjourned from time to time for the respondent to file the neces- 
sary papers, which included an encumbrance certificate. These 
papers not having been produced, the petition was on the 29th 
of August 1916 adjourned to the 19th September next for filing 
the papers, and on that date, the papers not having been filed, 
the petition was dismissed. Subsequently, the respondent at- 
tempted again to bring the property to sale, but this was object- 
cd to by the petitioner on the ground that the dismissal of the 
execution petition in September 1916 put an end to the attach- 
ment before judgment, and that therefore the petitioner’s se- 
curity over the property prevailed over the claim of the respon- 
dent and the other judgment-creditors, who would but for this 
security given to the petitioner be entitled to rateable distribu- 
tion under therules. The Subordinate Judge has decided 
against this view and has ordered rateable distribution. The 
petitioner has brought this Civil Revision Petition, which was 
ultimately referred to this Full Bench. 


The question to be decided is whether the words “ proper- 
ty attached in execution ” in O. XXI, R. 57, include “ property 
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attached before judgment, when there has been a de- 
cree followed by an execution petition for the purpose of bring- 
ing the-attached property to sale ; for so, by the words of that 
Rule, upon the dismissal of the application for execution by rea- 
-son of the decree-holder’s default rendering the Court unable 
to proceed further with the application for execution, the, at- 
tachment ceases. It was argued before us that there has been 
no default within the meaning of the Rule. But it would seem 
clear that the Court required papers to enable it to proceed fur- 
ther with the application for execution, and the hearing was 
adjourned.to enable the respondent to file the necessary papers. 
and it was dismissed because he failed to do so, and I think that 
that amounts to a dismissal by reason of the decree-holder’s 
default within the meaning of the rule. 


But there remains the important question whether, when 
the attachment is an attachment before judgment, the effect of 
the dismissal is to put an end to that attachment. ‘The penalty 
imposed by R. 57 is very serious indeed, and, if it applies to an 
attachment before judgment, the effect of the dismissal of the 
application would be to give the petitioner, who took his security 
after the attachment, precedence over the respondent and all 
the other decree-holders who would otherwise be entitled to 
rateable ‘distribution; and I cannot believe that so,.serious a 
penalty would have been imposed for what may have 
been the negligence of a vakil or delay" caused by 
some difficulty in obtaining the necessary papers; 
and I have little doubt that the Court dis- 
missing the petition had not the least idea that the effect of 
such a dismissal would be to impose such penalty. Indeed the 
law had by that time been declared in Venkata- 
subbiah v. Venkata Seshatya (1), to be that the dismis- 
sal of an application for execution for default had no effect up- 
on attachments before judgment. Although the obvious injustice 
in this particular case of holding that the attachment before 
judgment ceases is not a proper matter for consideration, yet 
the serious injustice that may follow generally on deciding in 
one way, and the fact that third parties’ interests may be affect- 
ed without their having an opportunity to intervene, are legiti- 
mate considerations in arriving at the true interpretation of the 
rule, if the rule is open to alternative constructions. The rule is 
a penal one and the principle that is applicable is that the matter 
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in question must be brought within the operation of the rule in 
express terms, or at least by necessary implication. Now, in 
terms, the rule applies to property attached in execution, and 
that expression does not include property attached before judg- 
ment. But it is argued that property which has been attached 
befpre judgment becomes property attached in execution, and 
ceases to be property attached before judgment, once pro- 
ceedings are taken to bring that property to sale in execution. 
But I can find nothing in the Code to justify that view. Ít is 
true that, where property has been attached before judgment 
under O. XXXVIII, R. 11, no fresh attachment is necessary 
after decree for the purpose of selling the property. But that, 
in my judgment, does no more than provide that in such a case 
there need be no attachment in execution, and that the Court 
having by reason of the attachment before judgment got con- 
trol over the property can proceed with the sale. In other 
words, what the Code permits is that the attachment before 
judgment can be used, in order to enable the Court to hand 
over possession of the property to the purchaser 
at Court auction. Attachment before judgment and attachment 
in execution are essentially different. 


There is nothing remarkable in their being a penalty im- 
posed for failure to proceed expeditiously in the case of pro- 
perty attached since decree, without a similar penalty being 
imposed when the property is attached before Judgment, be- 
cause the penalty would be much more serious in the latter case. 
It would involve the letting in of all alienations subsequent to 
the attachment to the exclusion of all other decree-holders, and 
there is nothing unusual in such alienation by way of security 
for some other claimant as in this case or otherwise, the alienec 
taking only the risk of the particular creditor who has attached 
before Judgment, subsequently obtaining a decree which is not 
otherwise satisfied whlereas in the case of attachment after 
decree an alienation between the attachment and dismissal of 
the execution petition is most improbable, and at the worst such 


dismissal] enables the judgment-debtor to alienate before the 
decree-holder can re-attach, and, although there have been cases 


where that has been attempted, such as Reddi Venkatasubbiah 
v, Langator Subbiah (3) and Venkiteswarayyan v. Aswatha 
Narayanan (4), it is not unaccompanied by risk as was demon- 
started in those two cases. It is clear from a comparison of 


3. (1915) M W N 159. 4. (1923) 45 M L J 315. 
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©. 38 with O. 21 that the framers of the Code considered what 
provisions of O. 21 should be applied to attachment beforc 
Judgment, and I see no reason at all to suppose that it was 
intended to impose this penalty in cases of attachment before 
Judgment. If it had been intended, it could have been done 
quite simply by adding the words “ or attachment before Judg- 
ment ” in O. 21, R. 57. Attachment before Judgment is one 
of the headings of O. 38, which contains a Code dealing with 
that form of attachment, which differs in many features from 
attachment in execution dealt with under O. 21. For instance, 
the provisions of Rr. 7 and 9 of O. 38 have no application to 
attachments in execution ; and R. 12, dealing with agricultural 
produce, differs materially from R. 74 of O. 21 dealing with 
the same subject; R. 7 provides that the manner of attach- 
ment in the two cases shall be the same and R. 8 applies the 
rules of O. 21 relating to the investigation of claims to cases 
of attachment before Judgment, and thereby clearly indicates 
that the Code looks upon the two attachments as being different 
things. Much reliance is placed by the petitioner on R. 11 
but, as I have pointed out, all that the rule says is that, where 
property has been attached before Judgment, and it is desired 
to execute the decree upon it, it will not be necessary to go 
through the formality of re-attaching the property, and it does 
not say that the original attachment before Judgment shall be- 
come gr be deemed to be an attachment in execution, which 
words, in my judgment, would be necessary-to make it an attach- 
ment in execution within the meaning of O. 21, R. 57, or to 
make one form of attachment merge inextricably in the other. 
Further, it is worth noticing that the statutory forms in the 
Appendix for the two forms of attachment are quite different, 
tor, by Form No. 7 of Appendix F, the order made for attach- 
ment before Judgment is addressed to the Bailiff and directs 
him to hold the property until the further order of the Court, 
while the form of the order for attachment in execution in Ap- 
pendix E-24, is addressed to the party, and is in the nature of 
a prohibition to him from transferring or charging the pro- 
perty until further order of the Court. 

If the matter were res integra, I should without hesitation 
be prepared to hold that the attachment before Judgment lasts 
until the Court puts -an end-to it by an order to that effect, o1 
until it is otherwise brought to an end by reason of any of the 
provisions of O. 38,but that it cannot by implication be brought 
to an‘end by an order under O. 21, R. 57. 
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Turning to the authorities, the point came directly for 
decision in Venkatasubbiah v. Venkata Seshaiya (1) and in 
Gones Chandra v. Banwari Lal (5). Both in Calcutta and 
Madras it has been held under precisely similar circumstances 
to those of this case that the attachment before Judgment 1s 
not affected by the dismissal of an application under O. 21, 
R. 57. The Madras case purported to follow the Calcutta 
case and also two other decisions in Bavuddin Sahib v. Aruna- 
chala Mudali (6) and Suraparaju v. Narasimham (7). Net- 
ther of the two latter cases are authorities directly in point 
although they contain weighty dicta in favour of the view ex- 
pressed in Venkatasubbiah v. Venkata Seshatya (1) being cor- 
rect. The principle has now been accepted by all the text 
books and I think it correct to say that, since he passing of the 
Code of 1908, which for the first time introduced the provi- 
sions of O. 21, R. 57, this has been the accepted view. I do 
not however think that the time has been long enough or the 
number of decisions suficient—though probably the ruling has 
been followed in many unreported cases in the mufassal and 
here__to constitute a curses curiae, and so relieve us from 
having to decide the point, though the fact of its having been 
accepted as correct fortifies my conviction as to the true mean- 
ing of the rule. On the other hand there is a Full Bench deci- 
sion in Arunachalam Chetty v. Pertasami Servat (2), which is 
relied upon by the petitioner, and is no doubt responsible for 
this attempt to upset the existing practice. That-case requires 
Careful examination. The question actually before the Court 
was as to which article of the Limitation Act applied to suits 
by a person against whom an order had been made on a claim 
preferred to property attached before Judgment__such claim 
being made after an order for sale made in execution. Art. 11 
of the Limitation Act imposes a limitation of one year from 
the date of the order for suits by a person against whom an 
order has been made on a claim preferred to property attached 
in execution. The Court held that that article applied to cases 
where the claim was preferred to property attached before 


Judgment if the claim was preferred after an order for sale 
In execution. 


Wallis, C. J., with whom Oldfield, Kumaraswami Sastri 
and Ramesam, JJ., agreed, stated that the property attached 
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before Judgment does not become property attached in execu- 
tion upon the passing of a decree for the plaintiff either within 
the meaning of Art. 11 or under O. 21, R. §7, and that O. 38, 
R. 11, merely enables the decree-holder to apply for execution 
without a fresh attachment. But he held that where an order 
tor sale was obtained, that order proceeds on the footing that 
the property is to be considered as attached in execution by vir- 
tue of O. 38,-R. 11, and that a claim put in after the order may 
properly be regarded as a claim to property attached in execu- 
tion of the decree and therefore within Art. 11 of the Limita- 
tion Act. [tis to be observed that this change which the Court 
held occurs in the nature of the attachment only comes into 
operation according to this judgment when an order for sale is 
obtained. It does not hold that this change occurs either on 
obtaining a decree or on making an attempt to obtain an order 
for sale by issuing an execution petition. The case is there- 
fore not any authority in favour of the present contention, be- 
cause in this case there has not been any order for sale. It may 
be 1f there had been such an order that the position would be 
different. This judgment points out the anomalous result that 
ifa claim is made to property attached before judgment up to 
the order of sale, a suit by the party affected is barred in six 
years, whereas, if it is made after the order of sale, it is barred 
in one year, and suggests that the anomaly should be put right 
by legislation. Emphasis was placed in the judgment on the 
fact that, before the limitation provisions in such cases were r 

moved from the Code of- Civil Procedure and put into the Limi- 
tation Act in 1908, there was express provision that the limita- 
tion period of one year should apply both in the case of claims 
to property attached in execution and .to property attached be- 
fore judgment, and it was thought that the Legislature could not 
have intended in the process of removing a section from the 
Code of Civil Procedure to the Limitation Act to extend the 
limitatian period. The Court, however, was driven to the 
conclusion that-it.had done so, but confined the extension with- 
in.the narrowest possible limits. | No such consideration ap- 
plies.to this case, as the penal provision of O. 21, R. 57, in 
question was, when enacted, entirely new. It is not without 
interest that the Court treated the meaning of O. 21, R. §7, as 
‘mot germane to the matter then in issue and that I. L. R. 42 M. 
£ and the cases there quoted were not even 
mentioned in argument. Spencer, J., delivered’ a separate 
judgment in which he says that, if a decree is passed and an 
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3 
F. Bs attempt is made to execute it, what was an attachment before 


Meyyappa judgment becomes in effect an attachment in execution of a de- 


— cree because O. 38, R. 11, declares that no re- attachment is 
Chidam- necessary and, later on, he says he finds no difħculty in classing 
hettiar Aa Claim put in after the properties were brought to sale in exe- 
Sir Walter cution proceedings under the heading of “ Claims preferred to 

Salis property attached in execution of a decree,” and he declined to 
ar ¢xpress an opinion on the hypothetical case of a claim put in 


to property attached before judgment before the decree and 
the commencement of the execution proceedings. I doubt if he 
meant by his judgment to go further than the rest 
oi the Court, and to extend the principle enunciat- 
ed by them to claims made where there was a decree but no exe- 
cution proceedings, or to claims made after execution proceed- 
ings had been commenced. If he did so intend, his observations 
were obiter and | prefer the judgment of the rest of the Court, 
which in my judgment strained the language of the article in 
question in going even as far as it did. However this may be, 
| find nothing in that judgment when carefully examined which 
inilitates against the view expressed in IL. L. R. 42 Madi, 
which I think was rightly decided. As there 
has been no order for sale in this case, and nothing but an 
abortive attempt to obtain, and for that purpose to make use 
of an existing attachment, it is not necessary here to decide 
what the position would be after an order for sale had been 
obtained. I can find nothing in the rule to make the failure 
to proceed expeditiously with the execution petition involve the 
loss of all rights acquired by the attachment before judgment. 
l would answer the question in the affirmative. 


Coutts Coutts Trotter, J.,__I regret that I am unable to agree. 
Trotter, J. In.matters of procedure it is obviously desirable that this Court, 
indeed,.all the Courts of the country, should, as far as possible, 

speak with one voice. But in this matter we start with the 

situation that there are conflicting decisions of the various 

Courts of India and, as my Lord has said, it is not possible to 

contend that there is such a course of decisions either of this 

Court or of other Courts which would justify the attitude 

that, for the sake of uniformity, a result should be acquiesced 

in even although one thought it logically unjustifiable. I con- 

ceive that our business is to say, without reference to previous 

decisions, what we think to be the true interpretation of the pro- 

visions of the Code relating to the subject-matter of this re- 

ference. 


æ i 
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The point for our decision is a very short one, namely, 
whether a party who has obtained an attachment before Judg- 
ment and has subsequently had his execution petition dismissed 
for want of due diligence in presenting the necessary papers 
to the Court loses the priority that he had enjoyed by reason 
of his attachment before Judgment. If he has lost it, he has 


lost it by reason of the provisions of O. 21, R. 57, which runs 
as follows 


Where any property has been attached in execution of a 
decree but by reason of the decree-holder’s default the 
Court is unable to proceed further with the application for 
execution, it shall” (among other powers) “dismiss the 
application. ” 

The Court in fact dismissed the application in this case. 
Then follow the words “ Upon the dismissal of such applica- 
tion the attachment shall cease.” By O. 38, R. 11, it is pro- 
vided as follows :—. 


“Where property is under attachment by virtue of the 
provisions of this Order and a decree is subsequently passed 
in favour of the plaintiff, it shall not be necessary upon an 
application for execution of such decree to apply for a re-attach- 
ment of the property. ” 


The whole point here is whether O. 21, R. 57, operates 
on an attachment which had been obtained before Judgment or 
is to be confined to an attachment first soughf and obtained 
after decree and in execution of that decree. It is well settted 
that attachment creates no title in the decree-holder or the 
prospective decree-holder as the case may be. [t is merely 
a process whereby the Court puts its hand on the property 
attached and keeps it in custodia legis until something else 
happens. It appears to me that O. 38, R. 11, provides that, 
when property has been attached before Judgment, it remains 
attached when in due course after Judgment the decree-holder 
applies for execution of his decree. It has resolved doubts 
alluded to in Ramakrishna Das Surrowji v. Surfunntssa 
Begum (8), as to whether after decree it might not be neces- 
sary for the attaching creditor. to re-attach the property and it 
provides in terms that the property shall remain attached upon 
an application for execution of the decree. 1 am unable to 
see that there is any difference in rerum natura between an 
attachment before Judgment and an attachment in execution 


8. (1880) IL R 6 C 129. 
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of decree. except that the one is prospective and, after the con- 
dition is fulfilled which brings it into active operation, namely, 
the obtaining of a decree, confers a priority in time. But an 
attachment before Judgment is not a remedy of a kind higher 
than, or different from, an attachment applied for and obtained 
for the first time in execution of a decree already passed. Lan- 
puage is used in some of the cases which might suggest that 
the mere passing of a decree converts an attachment before 
Judgment into an attachment in execution. I do not adopt 
that view for the reasons pointed out by Wallis, C. J., in 
Arunachalam Chetti v. Periasami Servai (2). The reasoning 
appears to be this__and I respectfully regard it as perfectly 
sound__that a decree-holder need not proceed in execution un- 
less he chooses to do so, and it would therefore be absurd to 
say that an attachment ts an attachment in execution when there 
is no execution. The turning point comes in my opinion when 


the -decree-holder by filing an execution petition has shown that 


he means to execute his decree ; and I am myself unable to 
cscape from what seems to me the logical conclusion that, when 
he has elected to proceed in execution, an attachment which 
he has obtained and on which he must necessarily base his peti- 
tion and-demand for sale, becomes automatically an attachment 
in execution. That seems to me to underlie the reasoning of 
the Judges in-the Full Bench case to which I have referred, par- 
ticularly of Spencer, J., with whom I find myself i in complete 


accord. I think it is also-implied in the reasoning of the Judg- 
ment in Bavuddin Sahib v. Arunachala Midali (6). I con- 
‘fess -E am nòt impressed by the argument that O. 21, R. 57, is 


aipenal enactment which takes away rights which would other- 
wise, exist and must therefore be construed verbatim et libera- 


‘im. No common law rights are here involved. The whole 


position of the-decree-holder and-all his Fights are alike the 
creatures of-a bundle of statute-made provisions. ‘The statute 
punishes -lack -of -diligence on the part of the decree-holder. 


‘I am unable to see any logical- reason why his lack of diligence 


should be punished only if he has attached the property after 
decree ‘but excused if he attached it before dec- 
tee. Nor do -I think. that the grammatical construction of 


Q. 21, R. 59, can really bear the construction sought to be put 


on-it.- - The words are ~ where any property has been attached 


in execution of a decree. °? That I construe as meaning- “ where 
any property has been in'a state of. attachment in execution of 


a. (1921) I LR 44M ‘g0a +41 ML) 256. 6 (1913) 26 ML J 215. 
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a decree ” and not confined to cases where the -first act of 
attachment was made subsequently to the decree. To put 
it in the technical language ot grammer, I regard “ has been at- 
tached ” as-a perfect and not an aorist tense. In my opinion, 
when a decree-holder having obtained his decree takes out an 
execution petition, he has, in effect, elected .to take the 
benefit of O. 38, R. 11, and asks the Court to treat his attach- 
ment henceforth as an attachment in execution of the decree 
which he is seeking to execute. Whe1 he has made that 
election it seems to me that his attachment thereupon becomes 
subject to those requirements of diligence laid down by O. 21, 
R..57. I cannot assent to the view that attachment before 
judgment and attachment in execution are two such wholly dif- 
ferent things as to make any provision applicable in express 
terms to the one in no event applicable to the other ; because, in 
my view, as soon as a decree-holder applies for execution on the 
strength of the attachment that he has obtained before judg- 
ment and which he seeks after judgment to use as validating 
the sale for which he is applying, he thereby by his own act asks 
the Court to treat his attachment as being an attachment in exe- 
cution. I-would therefore answer the question propounded in 
the-négative. 


Ramesam, J.— The facts of the case were stated by me in 
the order referring the case to a Bench of two Judges and need 
not be’ repeated. ° 


The question referred to the Full Bench is “ whether the 
attachment before judgment in this case was subsisting after the 
dismissal of E. P. No. 183 of 1916 onthe 19th September 
1916.” 


The decisioin turns upon (1) whether O. 21, R. 57, ever 
applies to attachments before judgment and (2) if it does, 
under what conditions ? The two questions are connected and 
will be discussed together. 


They turn on the construction of the words “ attached in 
execution of a decree ” in O. 21, R. 57. If an attachment be- 
fore judgment can ever become or be converted into an attach- 
ment in execution, the rule applies to an attachment before 
judgment after it is so converted into an attachment in. execu- 
tion. If such conversion is impossible, it does not. 


‘In the Code of 1859 there was no provision corresponding 
to O. 38, R. 11, of the present Code. There was a conflict 
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of opinion on the necessity of a re-attąchment by a decree-hold- 
cr who had obtained an attachment before judgment and who 
desired execution of his decree. 

In Calcutta, it was held that attachment before judgment 
and attachment in execution were so entirely different in their 
nature that one cannot subserve the purposes of the other and 
it was necessary for such a decree-holder to re-attach the pro- 
perty for purposes of execution__Sréeram Manick v Tincowree 
Roy (9). The High Court of North West Provinces took a 
different view. Pearson and Turner. JJ., in Sarktes, Agent of 
the Official Assignee of the Insolvent Court of Calcutta v. 


-Mussimat Bundho Raee (10), said “ Futhermore, there is 


in our judgment no difference between the effect of attach- 
ment obtained before, and attachment obtained after decrec. 
Tt is true that in the former case the plaintiff can only obtain an 
order for the attachment of specified property, whereas in the 
latter the decree-holdcr may obtain a general order for the at- 
tachment of the property of the judgment-debtor, wherever it 
may be found ; but the reason for this difference is to be found 
in the ‘grounds on which the Court is authorized to grant attach- 
ment before judgment, that is to say, the probability of the dis- 
posal of the property, or its removal out of the jurisdiction of 
the Court. In both processes the orders directing attachment 
are to be carried out under the provisions of S. 233 and the fol- 
lowing sections ; in both the claims cf the third parties gre to 
be similarly thvestigated under Ss. 246 and 247 ; and to both 
apply the prohibitions contained in‘S. 240, which prohibitions 
we hold to embrace all the consequences resulting from attach- 
ment, whether the order be made before or after judgment. 
When property has been attached by actual seizure or written 
order, any private alienation thereof, whether by sale, gift, or 
ctherwise, is null and void.” ‘The legislature differing from 
the Calcutta view, and adopting the Allahabad view, enacted 
a section in the Code of 1877 similar to O. 38, R. 11, making a 
re-attachment unnecessary and the attachment before judgment 
available for purposes of execution. It is true that after the 
Code of 1877 was passed, the Privy Council held on the Code 
of 1859, that the attachment before judgment continues and 
cannot be regarded as abandoned by the then practice of re- 


attachment (Ramkrishna Das Surrowji v. Surfunnissa Be- 


yum (8) but this ts immaterial. 
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Now, O. 21, R. 11, provides that one of the modes in 
which assistance of the Cdurt in execution is required is “ by the 
attachment and sale, or by the sale without attachment, of any 
property.” Sale without attachment is permissible only in a 
decree for sale. Therefore, in a decree for money, 
there must be an attachment in execution preceding the sale. 
In a case where there has been an attachment before judgment 
and no re-attachment (pursuant to the provision of O. 38, 


R. 11) where is the attachment in execution preceding the sale 
AS required by O. 21, R. 11 ? The answer is that the attach- 
ment before judgment is such attachment in execution, having 
passed into the latter. In my opinion, the effect of O. 38, 
R. 11, is, though it does not say so in so many words, that the 
attachmént before judgment becomes an attachment in execution 
when it is definitely sought to be made available for execution. 
This is the view taken in the Indian Courts and by the text- 
writers up to 1911. In Pallonjt Shapurji Mistry v. Edward 
Vaughan Jordan (11), Scott, J., referring to S. 490 of the 
Code of 1882 (corresponding to O. 38, R. 11) said (at page 


405) “The attachment before judgment enures and be- 
comes an attachment in execution. That is the effect of the 
section.” This was followed in Sewdut Roy v. Sree Canto 


Maity (12) by Woodroffe, J., who said, “ on such application 
for execution, the attachment before judgment enures and be- 


comes, upon and by virtue of the application, an attachment in 
execution.” In Bhugwan Chunder Kritiratna v. Chundra Mala 
Gupta (13) Ghose and Brett, JJ., held with reference to 
S. 285 of the old Code (corresponding to S. 63 of the present 
Code) which contains the words “ under attachment in execu- 
tion of a decree.” that the section applies to attachments be- 
fore judgments also. Messrs. Amir Ali and Woodroffe in 
their first edition of the Civil Procedure Code at page 1156 
say “He must apply for execution just like any other credi- 
tor (In the foot-note to this sentence, the decisions in I. 
L. R. 12 Bombay 400 and IL L. R. 33 
Calcutta 639,were cited without any disapproval. ) 
‘This is now made clear by the words ‘uponan applica- 
tion for execution of such decree. Where, however, an ap- 


plication for execution is made by the terms of this rule, no ap- 


plication for attachment is necessary, the attachment before 
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Judgment enuring and becoming upon and by virtue of the 
application for execution, an attachment in execution.” In 
the foot-note they refer to Bhugwan Chunder Kritiratna v. 
Chundra Mala Gupta (13), and add, “ In this respect, the law 
is now settled, etc.” In Durpati Bibi v. Ramrach Pal (14), 
Banerji and Tudball, JJ., say, “so that, after the passing of 
the decree, the attachment already made was to be deem- 
ed to be an attachment in execution of the decree.” In 
Ramasamy Udayar v. Chakrapani Chettiar (15), there were 
two attachments before Judgment in two Courts and S. 285 was 
applied to them as in I. L. R. 29 Cal. 773. Subrahmanya 
Ayyar, J., said, ‘ the effect of S. 490, C. P. Code, is to put a 
person attaching before Judgment in the same position as tf he 
had attached after decree, if a decree is passed in his favour. ” 
In Krishnaswamy Mudaliar v Official Assignee of Madras (16) 
(a decision of three Judges), the learned Judges, after stating 
that S. 490 of the-C. P. Code provides that no re-attachment 
is necessary add “ The case, therefore, stands upon the same 
footing as if the creditor had obtained his aecree and had 
afterwards obtained an order of attachment.” ‘Thus, it Is 
clear that the construction contended for by the petitioner has 
always been accepted up to I9TI. 


The first note of dissent from this view was struck in 
Gones Changra v. Banwari Lal (5). The learned *Judges 
(one of whom was Sir Cecil Brett) dissent from I. L. R. 12 

om. 400 and I. L. R. 33 Cal. 639. The decision in I. L. R. 
29 Cal. 773 (in which Brett, J., was one of the Judges) was 
not referred to nor is the closely connected question, the possi- 
bility of the conversion of an attachment before Judgment 
Into one in execution, discussed. This decision was referred 
to in Bavuddin Sahib v. Arunachala Mudali (6), where their 
Lordships say “ The other contention of the appellant, 
namely, that. .the present decree-holder converted the 
attachment before Judgment into an attachment in execution 
is not sustainable. Such conversion can take place only if the 
decree-holder applies for sale of all the properties in execution 
of his own decree. Whether such conversion will take place 
even in such a case may be questioned on the authority of 





13. (1902) ICL J 97:1 L R29 C 773. 14. (1909) ILR 3I A 527. 
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Gones, Chandra v. Banwari Lal (5), but it is unnecessary to 
decide that question for the purposes of this case. This 
decision far from being an authority in favour of the respon- 


dent 1s, as the expression of an opinion, against him. [It is 
true the last sentence above quotéd leaves the point before us 
cpen. But the immediately preceding sentence indicates the 
view that the attachment before Judgment will be converted 
Into One in execution on the application of the decree-holder 
jor sale. The next case supposed to be in favour of the res- 
pondent is Suraparaju v. Narasimham (7). It does not 
appear from the facts that any application for execution was 
dismissed for default. There was no reference either in the 
argument or in the Judgment to O. 21, R. 57, or to the cases 
above discussed. {The next decision relied on by the respon- 
dent is Venkatasubbtah v. Venkata Seshatya (1). It purports 
to be based on 16 Cal}. L. J. 86, 26 M. L. J. 215 andi L. W. 
932. Lhe last two decisions are scarcely authorities for it. So 
that, we have, as against the decisions and opinions that pre- 


vailed from 1869 to 1911, two decisions in 1912 and 1918 in 
favour of the respondent. In this state of the authorities we 
got the decision in Arunachalam Chetti v. Pertasamt Servat(4) ; 
here the question arose with reference to the words “ attached 
in execution of a decree” in Art. 11 of the Limitation Act. 
A Full Bench of five Judges held that, after an order for sale 
was passed after the decree, an attachment before Judgment 
becomes an attachment in execution. Wallis, €. J., said re- 
ferring to'O. 38, R. 11 ~ This provision does not, in my opl- 
nion, enable us to say that property attached before Judgment 
becomes property attached in execution of a decree upon the 
mere passing of a decree for plaintiff either within the meaning 
of Art. 11 of the Limitation Act or O. 21, R. 57, already 
mentioned, as execution may never be applied for, but merely 
enables the decree-holder to apply for execution by sale of the 


attached property without a fresh attachment. Where, how- 
ever, as in the present case, there is an order in execution for 
the sale of the attached property, that order appears to me to 
proceed upon the footing that the property ts to be constdered 
as attached in execution by viriue of R. 11, etc.” This was 
concurred by three other Judges (of whom I was one). 
‘Spencer, J., though he may be rcgarded as going further than 
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the others, certainly agreed with them to the extent that, at 
least after the order for sale, the attachment before Judgment 
becomes one in execution. The Judgment is therefore an un- 
animous Judgment of five Judges laying down an attachment 
before Judgment may be converted into an attachment in execu- 


tion of a decree and is binding on this Court ; and when we 
remember that the Limitation Act and Civil Procedure Code 
«re allied General Acts (first passed together in 1859, again 
in 1877 and again in 1908) and ought to be construed consis 


tently [See Phoolbas Koonwar y. Lalla Jogeshar Sahoy (17) 
and Arunachalam Chetty v. Pertasamt Servat (2) ], it is seen 
that it will be a great anomaly without any justification if the 
same expression is construed in one way in S. 63 of the Civi 
Procedure Code and Art. 11 of the Limitation Act and in an: 


other way for O. 21, R. 57, of the C. P. Code. If the charac- 
ter of an attachment before Judgment is such that its conver- 
sion into an attachment in execution is impossible, such impossi- 
bility exists equally for the purpose of S. 63, C. P. C., and 
Art. 11 of the Limitation Act as for O. 21, R. 57. Unless 
there is a clear indication to the contrary in one or more of 
these provisions, the possibility of such conversion equally ap- 
plies to all and | see no reason to depart from I L R 44 Mad. 
902, which definitely established the possibility of such conver- 


sion. ® 


I do not feel it necessary to discuss the interpretation of 
©. 38, R. 9. I agree with the decisions in Ram Chand v. 
Pitam Mal (18) and Abdul Rahman v. Amin Sharif (19), 
that, when a suit is dismissed the attachment before Judgment 
terminates without an order of the Court. But even if the 
Opposite view ıs the correct view, I do not think this has any 
bearing on the construction of O. 21, R. 57. While O. 38, 
R. 9, provides for one mode of terminating an attachment be- 
fore judgment, it is not the only mode and it does not stand in 
the way of construing O. 21, R. 57, as providing another. 


Nor do I think any assistance can be derived from the 


Form 7 in Appendix F of the Code. Appendix E, Form 24, 


which also seems to imply that a further order of the Court is 

necessary to put an end to the custody of the Court in an at- 
é . ° - e 

tachment after Judgment, may seem to be inconsistent with 


17. (1875) IL R 1 C 226, at 242 (P C). T or? 
1 2, (19ar), I.L R 44 M 902 at 909.. 19. , (1918) IL R 45 C 780, 
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0.21, R. 57. ‘I think the true view is that the Forms have 
‘nothing to do with the rights of parties but only deal with the 
relation of the Court to its subordinate officers who carry out 
its orders. 


It is said that, if the petitioner's contention is correct, 
O. 38, R. 8, would be unnecessary in the face of O. 21, R? 58, 
but the same may be said of O. 38, R. 11. It may be some of 
those rules are not absolutely necessary but have been enacted 
‘as a matter of abundant caution. 


It may be that, of the various opinions in the decisions, 
cited by me above and with which I agree, some are obiter 
dicta while others are necessary for the decision. It may be 
that in some of them the exact period of time when the attach- 
ment before Judgment was converted into an attachment in 
execution had not to be and was not considered. 


In the case before us, as soon as the application (E. P. 
No. 183 of 1916) mentioning an attachment before Judgment 
and praying for sale, was filed, the Court passed the following 
order on 6th May, 1916 “Copy of attachment warrant and 
the order making the said attachment absolute to be produced.” 
These papers were produced on 11th July, 1916. The Court, 
being satisfied that there was such an attachment as to justify 
the prayer for sale (as required by O. 21, R. 11), passed the 
next order on the application on rith July, 1916. In this 
order, the Court, apparently acting under O. 21, R. 22, directed 
notice to the defendant as the decree was more than one year 
‘old. This is a definite acceptance by the Court of the applica- 
tion as a proper application for sale and ‘a statement of its 
willingness to pass further orders on it unless the defendant 
can show cause. The defendant was served on 29th July 
1916. Onthe 8th August, the Court passed an order directing 
the sale-papers to be filed. By “ sale-papers’’ were meant 
drafts of the proclamation, encumbrance certificate, etc., as re- 
quired by R. 148 of the Civil Rules of Practice. If the papers 
were filed, the sale would have been ordered ; but, as they were 
not filed, the application was dismissed. In my opinion, after 
the Court was satisfied that there was such an attachment on the 
properties sought to be sold as to satisfy the requirements of 
O. 21, R. 11, and when it passed the next order on the footing 
that there was an attachment which serves all the purposes of an 
attachment in execution, i. e., on 11th July 1916, the attach- 
ment before judgment had become converted into one in exe- 
cution. 
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| will now refer to certain general considerations apart 
from decisions, which are supposed to be against this view. 
First it is said that an attachment before judgment is, in its 
nature, so essentially different from an attachment in execution, 
that it can be never converted into the latter. This was the 
view taken in Sri Rammanik v. Tincowrt Rai (9) but, in my 
opinion, the legislature abandoned it when the section in the 
Code of 1877 corresponding to O. 38, R. 11, was enacted. 


It is true that there are some differences between an order 
for attachment before judgment and an order for attachment 
In execution, namely, 


(y) The former is made before judgment and the 
latter after judgment. 


(2) Anorder for attachment before judgment is 
made only after giving the defendant to show cause why it 
should not be made. No such notice is given before an order 
of attachment after judgment. The reason for this difference 
1s the absence of a decree in the former case. 


As a corrollary following from this, if security is given bv 
defendant the Court does not pass on order of attachment be- 
tore judgment ; an attachment already ettected will be with- 
drawn. To the extent that these are considered as very ım- 
portant differences, I donot agree with Bastram Malo v. 
Kattyayant Debi (20) which relies on the obsolete decision 
of 4B. L. R? 63 (F. B.) 


(3) Order 38, R. 12, is another difference due to the 
anticipating nature of an attachment before judgment. 


But do these differences make the attachment before 
judgment so entirely different m character, from one after 
judgment that one can never pass into the other? I am of 
opinion they do not. In my view, the attachment before judg- 
ment and after judgment are identical in their essential 
features. ach is effected by a prohibitory order. The pur- 
pose of both is the same. he consequences of both are the 
same. All alienations by the judgment-debtors are void 
against claims enforceable in pursuance of the attachment. 
Neither has got the character of a charge. [Itis thus seen that, 
so far as they vacate or affect rights, they are substantially 
identical in character (vide 1 N. W. P. H. C. R. at pages 96 


and 97 already quoted). Just as the effect of two attachments 


9. (1869) 9 Beng LR 63 (F B). 20. (1911) I L R38 C 448, 450, 
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of the same property in execution of the same decree (the se- 
cond one being effected in forgetfulness of the first) is mere- 
lv that the property is under attachment, the first attachment 
merging in the second, similarly the effect of an attachment be- 
fore judgment followed by a redundant re-attachment after 
judgment is merely that the property is under attachment. , In 
such cases it is meaningless to say that the property is under 
(wo attachments. [Ít is still more meaningless to say that one 
attachment is dropped but another subsists. All the earlier 
attachments, in all such cases, merge into the last. Where 
there are several attachments, it is not that every attachment 


has an individuality of its own but the property is under a state 
of attachment. 


Secondly, it is said that other creditors who obtained no 
attachments of their own but who might share rateably in the 
amount that may be realized by the respondent, lose this chance 
if the respondent’s attachment is held to have been extinguished 
under O. 21, R. 57 and this is a great hardship. I do not see 
any hardship in this. Such creditors have no rights against 
the property__none, certainly that ought to prevail against the 
appellant and if they have a chance of sharing rateably with 
the respondent under S. 73, it seems to me to be a piece of good 
luck which they little deserve to have, dependent on the dili- 
ecnce with which the respondent pursued his attachment. They 
are no more unlucky when the attachment terminates under 
O. 21, R. 57 than in the case when the decree-holder pays 
of the attaching creditor or gives some other property as se- 
curity for the debt of the attaching creditor and the attachment 
is withdrdwn under O. 38, R. 9. The hardship is exactly the 
same as when we have, instead of the first attachment before 
iudgment, an attachment after judgment. I do not think that 
instances of creditors sharing rateably in the fruits of the at- 
tachment before judgment are more numerous than in cases of 
attachment after judgment. Finally, I do not think such re- 
mote considerations of hardship on other creditors can have 
any place in the construction of O. 21, R. 57, especially as I am 
not able to conceive of any argument based on hardship which 
does not equally apply to attachments after judgment. I am 
not able to see any reason why the legislature should create a 
smaller standard of diligence for judgment creditors who had 
obtained an attachment before judgment, than those who did 
not, in working out execution of the ‘decree. 
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I would overrule Venkatasubbiah v. Venkata Sashatya (1) 
I agree with Spencer, J., in the order of reference, and answer 
the question referred to us by saying that the attachment is not 
subsisting. 


Wallace, J._I agree with the decision of the learned 
Chief Justice and will, as there is a divergence of opinion in the 
Full Bench, give my own reasons. 


The respondent in this case obtained an attachment before 
judgment in O. S. No. 153 of 1914 on the file of the Court of 
the Subordinate Judge, Ramnad, his attachment being obtained 
on 20th November 1914. He obtained a decree in the Tem- 
porary Subordinate Judge’s Court, Ramnad, to which his suit 
had been transferred on 22nd February 1915, which decree was 
sent for execution to the Court of the Subordinate Judge of 
Ramnad. He filed an execution petition, 183 of 1916, which 
was dismissed on 19th September 1916 apparently becausé he 
had committed default in failing to file an encumbrance certi- 
hcate within time. The petitioner before us had, in O. S. 
No. 108 of 1914, obtained an ex parte decree against the same 
judgment-debtor but that ex parte decree was set aside on the 
judgment-debtor giving security on 15th March 1915, the se- 
curity being given on the same property which the respondent 
had attached before judgment. he question for decision 1 is 
whether, on the dismissal of the respondent’s' execution peti- 
uon 183 of 4916, the attachment before judgment ceased or 
yehether that attachment enured and thus takes precedence of 
the security given on the same property in favour of the pett- 
tioner. . 


Taking O. 38, Civil Procedure Code, as it stands, it seems 


to me clear from the wording of R. ọ that an attachment be- 
fore judgment only comes to an end by a formal order of the 
Court withdrawing it. This is, in my opinion, the correct way 
of interpreting R. 9, which applies to cases where the security 
demanded has been furnished, or where the suit has been dis- 
missed. Rule 6 (2) clinches this interpretation. It requires 
that even in the case of a conditional attachment before judg- 
ment, a formal order of withdrawal is necessary to raise the 
attachment. Much more must it be necessary for raising a 
final attachment, into which the conditional attachment has 
been converted. No doubt the rulings in Ram Chand v. 


r (1918) ILR 42 Mi. 
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Pitam Mal (18) and Abdul Rahman v. Amin Sharif (19) 
are contrary to this view, but, for reasons given, I must dis- 
agree with them. When the suit has not been dismissed, but 
decreed, it goes without saying (again taking O.38 as it stands) 
that the attachment continues, until it is withdrawn by the Court, 
so long as execution of the decree is not barred. Rule 11 
makes that quite clear. See also Gann Singh v. Jangi Lal (23). 


Respondent obtained a decree in his suit. Hence, so far 
as O. 38 goes, his attachment before judgment has not come to 
an end, since there is on record no formal order of withdrawal 
of the attachment by the Court. It can only have come to an end 
if there is some other provision of the Civil Procedure Code, 
which has caused it to cease. Petitioner's contention is that 
©. 21, R. 57, is such a provision ; and that is really the only 
argument in his case. The whole point is:__Does the phrase 
“ property .attached in execution ” in O. 21, R. 57, 
include “ property attached before judgment,” when that 
attachment is utilised, by force of O. 38, R. 11 for an execution. 


Petitioner’s contention appears to me open to several ob- 
jections. In the first place, an attachment before Judgment 
is not ejusdem generis with an ordinary attachment in execution. 
To effect the former, the Court must, besides issuing, as re- 
quired by O. 38, R. 7, the usual prohibitory order to the judg- 
mentylebtor and the public generally, under Form E-24 of the 
first schedule, also issue a special order in Form F-7 to its 
Bailiff to attach the property and keep it “ under safe dnd 
secure custody until the further order of the Court.” This 
clearly implies that the order under Form F-7 remains in force 
until it is withdrawn by a further order. It seems to me very 
difficult to hold that that further order is lying perdu in O. 21, 
R. 57, and must be deemed to have been passed, when the 
execution application is dismissed under that rule. It is true 
that form E-24 also uses the same phrase and implies a further 
erder also. On this I can only say that it is inconsistent with 
R. 57, the inconsistency probably being due to the omission to 
notice the full effect of R. 57, when it was newly introduced 
into the Civil Procedure Code of 1908. I find it difficult to 
hold that in passing this new rule the legislature intended to 
abolish the “further order of the Court” required by Form F-7, 
a form not coming under O. 21 at all, or to abrogate the clear 
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TaD, provisions of O. 38, which had been in force substantially since 
Meyyappa 1859 at least. Rule 57 of O. 21 is of a penal nature tnd 
SARNANE should therefore be construed strictly. One is not entitled to 


1. 
Chidam- conclude that rights previously enjoyed by parties have been 


baram np ; Sate 
Chettiar taken away by a new provision in a Code, unless that provision 
. e e è 1 
Wallace, ; in clear terms or by necessary implication involves such a 
conclusion. 


Secondly, R. 57 appears as a rule in an Order devoted to 
execution of decrees and orders, and in my view it should there- 
iore be confined to such attachments as are dealt with in the 
Order itself and not applied to attachments effected outside 
that Order It has been argued that the phrase “ property 
attached in execution ” should mean “ property in a state of 
attachment in the course of the execution of the decree.” I 
think the more natural interpretation is simply that the phrase 
1s to apply to such attachment in execution as is described 
earlier in the same Order__vide O. 21, R. 11, etc. The follow- 
ing R. 58 uses exactly the same phrase. Yet that rule does 
not apply automatically to property the attachment of which 
occurred before Judgment. A special rule under O. 38, viz., 
R. 8, was enacted to make it applicable. There is nothing in 
R. 8 to indicate that it is confined to claims against an attach- 
ment before Judgment, only until the Judgment has ripened 
through a decree into an execution. The test for the applica- 
tion of R. 8, as | read it, is not “ Has execution been taken 
ouf,” but “at what stage of the case was the property attach- 
ed.” 0.38, R. 8, incorporates, so to speak, R. 58 of O. 21__ 
vide Prasada Nayudu v. Virayya (22). There is no correspond- 
ing rule in O. 38 incorporating O. 21, R. 57, in it, and no 
rule from which one is entitled to infer that an attachment 
before Judgment becomes, when execution is taken out, on the 
strength of that, an attachment in execution. 


No doubt there is one ruling which loosely uses the word 
“becomes ” and to that case our attention was directed in argu- 
ments, viz., Sewdut Roy v. Sree Canto Maity (12). In 
Drupati Bibi v. Ramrach Pal (14), the language used is that 
an attachment before Judgment shall after a Judgment “ be 
deemed to be an attachment in execution of the decree.” 
The fact that the attachment before Judgment is useful chiefly 


2a, JTL Ry4r M 849.” 12, (1906) IL R 33 C 649. 
14. (1909) IL R 31 A 527, 
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for the purpose of a subsequent sale in execution will not, to 
my mind, convert every attachment into an attachment in exe- 
cution. 


The petitioner relies strongly uopn the ruling reported in 
Arunachalam Chetty v. Pertasams Servas (2), which laid down 
that Art. 11 of the Indian Limitation Act, which deals with 
the question of the limitation period for an order on a claim 
petition preferred to “ property attached in execution of a 
decree, ” applies to an order on a claim petition preferred to 
property attached before Judgment after an order for sale in 
execution had been passed. Three points have to be noted 
with reference to this case ; first, that it was a case of a claim 
made after decree, affer an application for execution had been 


put in and after an order for sale, in execution had been passed; 
secondly, that S. 246 of the old Civil Procedure Code of 1859, 
which the Judges held to be the fous et origo of Art. 11 of the 
Indian Limitation Act, applied expressly in terms to an attach- 
ment before Judgment as well as to an attachment in execution; 
and thirdly, that they were oppressed by the facts that, despite 
the provisions of the old Code, the legislature had provided no 


special period of limitation at all for claims to property at- 
tached before Judgment, and that, unless “the whole object 
of the summary claim procedure” was to be “ frustrated, ” 

briefer period of limitation than that in Art. 420 had to be 
found somewhere. The learned Chief Justice and the other 
learned Judges, who adopted his Judgment | in that case, con 
sidered that they “ should not be justified in laying down gene- 
rally that property attached before Judgment is attached in 
cxecution of a decree ” and they distinctly held that O. 21, 
R. 57, threw no light on the point that had been then argued 
before them. I do not think this ruling goes further than to 


say that a claim put in after there is an order in execution for 
sale following upon on attachment before Judgment ‘ may 
properly be regarded as a claim to property attached in execu- 
tion of a decree within the meaning of Art. 11 ” of the Limita- 
tion Act. It cannot, therefore, be construed to lay down that 
in all instances where the phrase “ property attached in execu- 
tion” occurs in any statute, it covers cases of property attached 
before judgment as soon as execution is taken out on the decree 
arising out of that judgment; it must, in my opinion in 
view of the compulsion, if it may be so called, exercised over 
a. (roar) ILR 4 M 900: 41 ML J 256 (F B). 
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their Lordships’ minds, by the omissfons of the Legislature, 
be strictly confined to what itlays down. I cannot, therefore, 
read into it a reversal of the decision in Venkatasubbiah v. 
Venkata Seshatya (1). That is a direct authority in 
favour of the respondent in this case, to which one of the 
learned Judges inthe IL. L. R., 44 Madras case 
was a party, and other direct authorities quoted therein are 
Gones Cha"dra Adak v. Banwari Lal Roy (5) and Bavud- 
din Sahib v. Arunachala Mudah, (6) and another case, 
which indirectly is in favour of the respondent, Kosuri Sura pa- 
raju v. Mandapaka Narastmham, reported in 26 1. C., 81. 


General considerations of equity, such as, for example third 
parties relying, for purposes of rateable distruction, on an at- 
tachment before judgment by some one else are entitled to 
be in any better position than third parties relying on some one 
else’s attachment after judgment, or whether a party defaulting 
in the prosecution of his execution application ought to be in a 
better position because he has atttched before judgment 
than if he had attached after judgment, do not, I 
feel, assist me much in the decision of this case. 
I think the decision must be based onan interpretation 
cf the express provisions of the Code and on a consideration 


of the rights conferred by prior Civil Procedure Codes before 
O. 21, R. 570 was passed at all. These last were peffectly 
clear and included the anomalies just mentioned, and the new 
Civil Procedure Code has left them as they were before. 

I would, therefore, in answer to the reference, say that OQ. 
21, R. 57, does not apply to cases where the attachment ts an 
attachment before judgment. 


Waller, JI think that the question referred to us 
should be answered in the negative. O. 38, R. 11, provides that, 
where there has been an attachment before judgment, a de- 
cree-holder, in order to execute the decree, must 
make an application for execution, but need not re-attach. This 
is the only privilege he is given and I do not consider that it was 


intended to carry with it exemption from the penalty that awaits 
negligence on the part of attaching decree-holders in general. 
After he has made his application, he becomes subject to the 
provisions of O. 21. I agree that O. 38-contains the whole 
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law in regard to attachmtnt before judgment as such, but am 
not prepared to concede that attachment before judgment and 
attachment in execution are two entirely separate and distinct 
processes. 


There is authority on both sides. In Venkatasubbiah v. 
Venkata Seshaiya (1) it was held that O. 21, R. 57, had no 
application to attachments before judgment. The Judges 
followed one Calcutta and two Madras decisions on the point 
The Calcutta case [Gones Chandra Adak v. Banwari Lal 
Roy (5) is certainly a direct authority in support of their 
view. One of the Madras cases (Bavuddin Sahib v. Aruna- 
chala Mudali (6) is—i fanything—an authority for the op- 
posite view. What it actually decided was that an attachment 
before judgment did not cease to exist because an application 
for the arrest of the judgment-debtor had been dismissed for 
default. That is not in point here. Incidentally, however, 
the opinion was expressed that an attachment before judgment 
was converted into an attachment in execution where the decree- 
holder applied in execution for sale of the attached property. 
At the same time, a doubt was raised, with reference to the 
Calcutta decision, whether the opinion was correct, a doubt 
which the Judges expressly refrained from solving. The last 
case Kosuri Suraparaju v. Mandapaka Narastmham (7) 
is not very clear. Apparently an execution application had 
been dismissed. If it was dismissed for defaulf the decision 
1s a direct authority in support of Venkatasubbiah v. Venkata 
Seshatya (1). On the other side apart ffom dicta in certain 
cases — there is Arunachalam Chetty v. Pertasami Servat 
In that case property had been attached before judgment, a 
decree had been passed and an order for sale had been granted 
in execution. The question the Court had to decide was whe- 
ther the words “ property attached in execution of a decree ” 
in Article 11 of the Limitation Act covered an attachment be- 
fore judgment. The Full Bench decided that they did. The 
main judgment was delivered by Wallis, C. J., with whom all 
the other Judges concurred. Spencer, J., delivered a separate 
judgment which__as I understand it__went no further than 
that of the Chief Justice. It must be conceded that the parti- 
cular instance with which the Court was concerned was.one in 
which sale had actually been ordered ; but I cannot agree that 
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that fact affects the principle of the decision. An order for 
sale pre-supposes and is based on an existing attachment. It 
does not itself create the attachment. If therefore an attach- 
ment before judgment becomes at any stage 
an attachment in execution, it must, in my view, be at the stage 
where an application to execute has been made and admitted 
under O. 21, R. 17. And that I conceive to be the principle 
laid down by the Full Bench. I may add that, in the present 
case, sale papers had been called for which is usually done after 
attachment has been ordered. [am unable to see how a subse- 
quent order for sale would have altered the position. Wallis, C. 
J. explicitly stated that he was considering both cases, that is, 


those “in which the claim is put in after decree 
or even, asin the present instance, after sale had been 
ordered in execution.” Further on he observed : “ This pro- 


vision (Order 38, R. 11) does not, in my opinion, enable us 
to say that property attached before judgment becomes proper- 
ty attached in execution of a decree upon the mere passing of a 
decree either within the meaning of Article 11 of the Limitation 
Act or of O. 21, R. 57, as execution may never be applied for.” 
This sentence seems to me to indicate (4) that he was consider- 
ing the meaning of the phrase under discussion both in Art. 11 
of the Limitation Act and in O. 21, R. 57 (b) 
that he was of opinion nothing more was necessary 
to convert. an attachment before judgment iñto an 
attachment in execution than an application to execute. 
he order for sale he regarded as “ proceeding on the footing 
that the property had to be considered as having’been attached 
in execution by virtue of R. ri.” The reference to R. 11 
requires an application to execute (and such an application 
would, b ut for the proviso in the rule itself, be for attachment 
as well as sale) is to my mind conclusive proof that he consi- 
dered that the attachment changed its character from the time 
of the application to execute. And that was the 
view taken by Spencer, J. Wallis, C. J., no doubt remarked that 
O. 21, R. 57, threw no light o nthe question he was considering. 
Nor did it. He was considering the meaning of a certain ex- 
pression in Art «1 of the Limitation Act which 
was practically identical in terms with a 
phrase in O. 21, R. §7, but found that the context in which the 
latter stood gave him no assistance in interpreting the former. 
As I have already pointed out, the quotation above with its 
reference to “ within the meaning of O. 21, R. 57” shows that 
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he was considering that rple as well as Article 11. I see no 
1eason to doubt that he and the other Judges would have been 
prepared, had it been necessary, to answer the question 
referred to us in the negative. Indeed, I do not see how an 
answer can be avoided. When once it has been found that, 
for one purpose an application to execute converts an attach- 
ment before judgment into an attachment in execution, the Con- 
clusion is, to my mind, inevitable that the conversion operates 
for all purposes. Following what I believe to be the principle 
laid down by the Full Bench, I hold that, in this case, the pro- 
perty had been attached in execution within the meaning of 
R. 57 and that the attachment ceased when the application for 
cxecution had been dismissed for default. 

I may add that the same question has since been argued 
before me with reference to S. 9 of the Presidency Towns In- 
solvency Act. Under that section, an act of insolvency 1s com- 
mitted where any part of a man’s property has been attached 
in execution of a decree for over 21 days. It would, in my 
opinion, be anomalous to hold that an attachment before judg- 
ment takes a judgment-debtor out of the section, even though 
execution has been proceeding against his property for more 
than the prescribed period. 

The Court.__By a majority the question will be answered 
in the negative. 

Ce A.S, Reference answered in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT :— MR. JUSTICE KRISHNAN. 


Appasami Mudali and others Petitiomers (Accused). 
Criminal Procedure Code Ss. 54 and 55 (c)—Penal Code S. 225 B—Arrest 
by police constable without warrani—Resistence —Offence. 


Where a police constable arrests a person and tells him expressly that he is 
doing so under a particular authority which he claims to have to arrest him, and 
such arrest is resisted, it will be for the prosecution on a charge under 8. 225 B 
I. P, C., to establish that the constable who arrested the person had power to 
act under the authority he claimed to have. It is not sufficient for the prose- 
cution afterwards to say that the constable had authority to arrest under some 
other provision of law. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Joint Magistrate, Hosur, in Criminal 
Appeal No. 13 of 1923 preferred against the judgment of the 
Court of the Sub Magistrate of Denkanikota in C. C. No. 142 
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V. L. Ethiraj Counsel for the petitioners. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER :__IJn this case the three petitioners before me 
have been convicted under S. 225-B of the Indian Penal Code 
and sentenced to various fines by the Sub-Magistrate of Den- 
Kanikota, and their conviction has been confirmed by the joint 
Magistrate of Hosur. 


The prosecution case is that certain constables were sent 
to the village of Ullugurukki on the 29th May 1922 and P. W. 
r, a constable, arrested the first accused and took him 
by his hand. ‘Then, it is said, the accused asked him why 
he arrested him and that the constable told him that 
he was arresting him under S. 54 of the Criminal Procedure 
Code. The accused seems to have resisted this arrest on the 
ground that he was not liable to be arrested under S. 54 Cr. P. 
Code. The constable who arrested him has no warrant for 
this arrest. Accused 2 and 3, who are the sons of the first ac- 
cused, also seem to have taken part in resisting the arrest. All 
the same, all the three accused were arrested by the consta- 
bles and taken to the police Station. ‘The charge under 
S. 225-B ts on the ground that the father tried to escape from 
custody after he was arrested and that the sons helped him to 
do so. S. 225-B requires that the custody from whicha man 
tries to escape must be a lawful custody he must have been 
lawfully arrested and detained then only he is hable to con- 
viction under S. 225-B. It is not denied in this case that the 
constable had no power to arrest the first accused under S. 54 
Cr. P. Code. When the prosecution found its weakness after 
the case was almost nearly over in the Lower Court they 
changed the case and contended that the Ist accused was 
arrested under S. 55 (c) and that the arrest was legal. 


The question that arises before me is whether, when a’ 
constable goes and arrests a man and tells him under what 
authority he is arresting him, when that authority is not a law- 
ful authority, can the man arrested be convicted and punished 
under S. 225-B for resisting such arrest although the constable 
might have authority to arrest him under some provision of law. 
For the purpose of deciding the point, I will assume that, if the 
arrest had been under S. 55 (c) it would have been a lawful 


*Cr. R. C. No. 715 of 1923. o 
(Cr. R. P, No. 573 of 1923.) 7th February 1924 
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arrest. That is a question which I shall consider presently. 
I have come to the conclusion that when a constable arrests a 
man and tells him expressly that he is doing so under a particu- 
lar. authority which he claims to have to arrest him, and if such 
arrest is resisted, it will be for the prosecution afterwards to 
establish that the constable who arrested the man had power 
to act under the authority that he claimed to have. It is not 
sufficient for the prosecution afterwards to say that the consta- 
ble had authority under some other provision of law. I think 
any man who is being arrested, has a right to ask the Officer 
arresting him to show him what power he has to do so. If the 
arrest is under a warrant it has been held that the man arrest- 
cd is entitled to ask that the warrant be shown to him to see 
that he is being properly arrested and that, when the warrant 
is not shown to him and the arrest is made, such an arrest will 
not be a legal arrest. A man is entitled to know when a consta- 
ble is arresting him, under what power he is acting and if he 
(the constable) states that he acts under a certain power 
which the man knows he has not got, I am not prepared to say 
that he is. not entitled to object to such arrest and to es- 
cape from custody when he is arrested. So far as S. 54 is con- 
cerned, no attempt has been made before me to justify the 
arrest, and it seems to me that on that ground this petition 
ought to succeed. 


Apart from it, even, under S. 55 (c) Tam “not satisfied 
that the prosecution has proved that the constable had authority 
to arrest the man. That clause says, “ Any person who is by 
repute an habitual offender, house-breaker or thief or an habi- 
tual receiver of stolen property knowing it to be stolen, or who 
by repute habitually commits extortion or, in order to the com- 
mitting of extortion, habitually puts or attempts to put persons 
in fear of injury,” may be arrested by an Offcer in charge of a 
Police Station. There is nothing before me to show that 
there was any ground for taking action under S. 55 (c) by the 
Police in this case. The Officer who ordered his arrest and 
gave evidence as C. W. 1, only says that he had reason to sus- 
pect that the first accused was concerned in several offences. 
He does not say anything about his being reputed to be a habi- 
tual robber, or house-breaker ; at the time he gave evidence 
the prosecution case was that the arrest was made under S. -54 
and not under S. 55 (c) ; so that his evidence does not relate 
to a case under S. 55 (c) at all. 


R57 


Appasamf[ 
Mudali 
it ro, 


Appasami 
Mudali 
In re. 


Sendatti- 
kalai Pandia 
Chinna 
Thambiar 
y. 
Veerappa 

Naidu 


-450 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVI. 


In these circumstances it seems to me that the arrest of the 


first accused cannot be considered to have been a lawful arrest 


and his attempt to escape from custody would not fall under 
S. 225-B I. P. C. He must therefore be acquitted, and as a 
result of his acquittal, accused 2 and 3 must also be acquitted. 
The fines, if paid, will be refunded to them. 
A. V. V. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE PHILLIPS AND MR. JUSTICE 


ODGERS. 
Sendattikalai Pandia Chinna Thambiar 
Avergal Petitioner in ali? (Appellant) 
Ya 
Veerappa Naidu and others Respondents. 
Court Fees Act, S. 7 (1) (V) (c) and Sch. Il, Art. 17 (III and VI)— 
Suit for commutation of grain rent into money rent——Appeal Valuation—— 
Court-fee payable—Revision—Interference by High Court—C. P. Code S. 115. 
An appeal by a landlord from the decree in a suit for commutation of 
grain rents into money rents, on the ground that the rate fixed, by the lower 
Court was too low, falls either under Sch. II Art. 17 cl. (III) or Sch. 11 Art. 17 
cl. (VI) of the Court Rees Act and must bear court-fees accordingly. Neither 
S. 7 cl. (1) nor cl. (IV) (c) of the Act has any application to the case. 
Quaere— Whether the High Court should interfere in revision with. an 
order of the lower court deciding the proper amount of Court-Fee payable in a 
case pending in that Court. l 
Chandramapi Koer v. Basdeo Narain Singh 4 Pat L. J. 57; Mussammat 
Lachmibate Kumari v. Nana Kumar Singh s Pat. L. J. 400 ; Lakshmiamma 
a Janani Jayan Nambiyar 4 M L J 183 ; Muthu Pillai v. Muthu Pillai (1922) 
M. W. N. 831 Referred to. 

Petitions under S. 115 of Act V of 1908 and S. 187 of 
the Government of India Act, praying the High Court to re- 
vise the order of the District Court of Tinnevelly in A. S. 
Nos. 312 to 316, 318 to 334, 336 to 342, 344 to 359 and 362 
of 1920 and 142 to 146 and 148 to 150 of 1921 respectively. 

A. Krishnaswami Aiyar and A. $. Visvanatha Aiyar for 
appellants. 

The Government Pleader (C. V. Ananthakrishna Iyer) 
for respondents. 

The Judgment of the Court was delivered by 

Phillips, .J. : All these petitions relate to suits filed by 
tenants against the landlord for commutation of grain rents 
into money rents. The Deputy Collector allowed this commu- 
tation and fixed the rate at which it was to be made. The 


*C. R. P. Nos. 45 to 49, 51 to 67 69 to 75, 
77 to 92, 95 to 100 and 102 to 104 of 1923. 29th January 1924. 
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landlord appealed to the District Judge on the ground that 
the rate fixed was too low and he calculated the value of the 
relief sought at the difference between the amount fixed by 
the Deputy Collector and the amount which he alleged to be 
correct and paid ad valorem fees on the amount. The Dis- 
trict Judge has held that this is not correct but that a fee of 
Rs. .10 should be paid on each appeal under Sch. II of the 
Court Fees Act, cl. 17 (6) holding that it is a suit where it is 
not possible to estimate the money value of the subject-matter 
in dispute and which is not otherwise provided for by this Act. 
Now the petitioner applies to have the order of the District 
Judge set aside. 

A preliminary objection is taken by the learned Govern- 
ment Pleader that no revision can be had in a case of this sort, 
and he relies on two reported cases from the Patna High Court, 
Chandramani Koer v. Basdeo Narain Singh (1) and Mussam- 
mat Lachmibate Kumari v. Nana Kumar Singh (2). It has, 
however, been held in Lachmi Amma v. Janani Jayan Nam- 
btyar (3) that an order under S. 12 of the Court Fees Act is 
only final as regards the valuation of the suit and not when 
it relates to the category into which that suit falls and in con- 
sequence of this it has been held in two cases in this Court 
that a revision petition will le_Muthu Pillai v. Muthu 
Pillai (4) and Dodda Sannkappa v. Sakravva (5). These 
are degisions of single Judges, but in other cases also revision 
has been granted without any discussion of the*question of 
whether it is proper to do so. There is a definite conflict of 
opinion and we do not feel called upon now to decide the point 
in vfew of our decision on the merits. 

This suit is in effect a suit for a declaration that the grain 
rent shall be commuted into money rent at a certain rate and 
the appeal is to the same effect, namely, that the commutation 
shall be at a certain rate higher than that fixed by the first 
Court. It is argued first of all that the case comes under the 
Court Fees Act, S. 7 (i), which relates to suits for money, but 
in this case there is no claim for money and certainly the land- 
lord is not entitled to a decree for any amount whatever in 
this suit. 

It is then suggested that S. 7, cl. (iv) (c) is applicable, that 
is, a suit to obtain a declaratory decree or order, where conse- 
quential relief is prayed. Here there is no consequential! 

1. (1918) 4 Pat LJ 57. 2. (1920) 5 Pat L J 400. 


3. (1893) 4M L J 183. 4. (1922) M W°N 831. 
g. (1916) 36 I C 831. 
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relief. It might be argued that in the Original Suit the prayer 
to enter the amount of rent in the pattah was a consequential 
relief but that is very doubtful, for the mere fact that the rent 
is determined ipso facto carried with it the necessity to enter it 
in the pattah that is issued, and there is no need for a prayer 
for the grant of pattah. At any rate, in appeal that question 
is not raised at all and no consequential relief is asked for. 

S. 7 (iv) (e) is also suggested as governing this. case, 

e., a suit “ for a right to some benefit (not herein otherwise 
provided for) to arise out of land.” In the margin we find 
the words “ for easements ” and it is quite clear that it must 
be some such benefit that is contemplated by this section ; it 
cannot mean pecuniary benefit, because pecuniary benefits are 
otherwise provided for under other clauses. 

Finally the argument is put forward that S. 7 (xi) (b), 
namely, to enhance the rent of a tenant having right of occu- 
pancy, must be applied. The prior rent in this case was a 
grain-rent. Lhe new rent asked for is a money rent, and it 
is not suggested that the money rent is any greater than the 
grain rent, but what is asked for is money rent equivalent to the 
prior grain rent and in that view it certainly is not a prayer to 
enhance the prior rent. It is merely a prayer to increase the 
rate fixed by the lower Court which has never actually been the 
rent levied prior to suit nor prior to the appeal. 

These clauses all being inapplicable, we are left" with 
och. II, Art. 17 (it), suits for declaration, or Art. 17 (vt), 
the provision which has been applied by the District Judge. 
In both these cases, the fee payable is the same and, whether 
it comes under one or the other, the fee ordered to be paid 
by the District Judge is the correct fee. 

The petitions are therefore, dismissed. There will be 
no order as to costs. Time for the payment of the proper 
fee will be extended by one month from this date. 


A. V. V. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 
PRESENT : MR. JUSTICE KUMARASWAMI SASTRI. 


NMI. Sabapathy Chetty Plaintiff* 
v. 
A. Shanmugappa Chetty and others Defendants. 


Limitation Act Art. 183—Execution of decree—Limitation—Paymeni by 
Court —E fect of —Saving of limitation. 

Properties belonging to the judginent-debtor were sola, and the proceeds 
brought into Court. The Court ordered payment there out to the decree-holder 
but the money was actually paid only some time later. Held that the pay- 
ment by Court operated to give a fresh starting point of limitation for execution 
of the decree under Art. 183 of the Limitation Act. 

Thangatshenitht v. Duja Shetti 35 M L J 575. 

Govinda Pillai v. Dasai Goundan 41 M L J 423 Relied on. 


M. Sundaram Ziyar for plaintif. 
The Court delivered the following 


JUDGMENT :—This is an application to execute the decree 
in C. S. No. 188 of 1903 by the transferee-plaintiff, and the 
only question 1s whether the application is barred by limita- 
tion. The decree is dated 14th December, 1904. An 
appeal was filed against that decree which was also dismissed 
on 27th February, 1906. On the gth May, 1908, execution 
was applied for and sale was ordered on 21st July, 1908. The 
property was sold on ist May, 1909. The ist defendant 
applied to set aside the sale and that application was dismissed 
on 29th September, 1909. An order was passed on the 
6th October, 1909 giving leave to execute the decree as re- 
gards the balance. The plaintiff decree-holder died shortly 
afterwards and his estate vested in the Administrator-General 
of Madras. He applied for payment out of the net sale 
proceeds and an order was passed on gth January, 1912 order- 
ing payment to be made. The present application was filed 
on Ist February, 1923. 

The order of the 6th October, 1909 as regards payment 
runs as follows “That the Registrar of this Court do from 
and out of the sum of Rs 26,250 standing in his hands to the 
credit of this suit pay to Messrs Madrds Sales and Agency Co., 
the auctioneers herein the sum of Rs 289-14-6 as and for their 
commission as auctioneers and expenses of sale ; and he do pay 
to the plaintiff herein the sum of Rs. 24,710-1-6.”. The plain- 
tiff died without receiving this money. An application was 


tC. S. No. 188 of 1903 30—8—1923 
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made by the Administrator-General „of Madras, who was ap- 
pointed administrator pendente lite in respect of the Testament- 
ary Suit No. 1 of 1910 relating to the estate of the plaintiff, for 
the payment of the sum of Rs. 25,932-7-6 and an order was 
made on the oth January 1912 directing the Registrar to pay 
this sum to the Administrator-General. The question is whe- 
ther this order of the gth January 1912 saves the period of 
limitation. 

The article applicable to cases of this kind is Art. 183 of 
the Limitation Act. It provides a period of 12 years to en- 
force a judgment, decree or order of any Court established by 
Royal Charter in the exercise of its ordinary original civil Juris- 
diction the period to run from the date when a present right to 
enforce the judgment, decree or order accrue to some 
person capable of releasing the right. The proviso however 
provides that the period of twelve years should be computed 
irom the date of payment or acknowledgment in cases where 
some part of the principal money secured thereby or some 
interest on such money has been paid, or some acknowledgment 
of the right thereto has been given in writing signed by the 
person liable to pay such principal or interest, or his agent, to 
the person entitled thereto or his agent.” Article 182 of the 
Limitation Act refers to execution of decrees or orders of any 
Civil Court not provided for by Art. 183. The period in 
three years and varying periods are given in the third column 
as the date from which the period is to run. The first ques- 
tién is whether when a payment has been ordered by a Court 
that Court can be said to be acting as the agent of the judgment- 
debtor. This question has been decided in T hangishettithi V. 
Duja Shetti (1) and Govinda Pillai v. Dasai Goundan (2). 
The ground of the decision is thus put by Coutts Trotter, J., 
in his judgment, ‘‘ If a debtor’s assets are so placed either by 
his own act or by operation of law that if some one other than 
he alone can realise them for the purpose of making payment 
due from him, then the act of that other in operating upon the 
debtor’s assets must be treated as the act of the debtor himself, 
the violation of the debtor in such a case being neither requisite 
nor relevant. If that be so, it appears to me that the words 

‘ his agent duly authorised in that behalf’ in S. 20 of the Limi- 
tation Act are-satished by the act of the Judge of the Court 
which authorises the payment ; and that his handwriting is 
rightly described as that of the person making the payment.” 





t (1918) 35 M L J 575. 2. 41 ML J 423. 


"PART XIV.) THE MADRAS LAW JOURNAL REPORTS. 455 


The payment ordered can therefore save limitation as the pay- 
ment made by an authorised agent of the defendant. Art. 183 
also refers to the actual fact of payment and not to any order 
directing payment. 

The main contention of the defendant is that as the order 
of 6th October, 1909 directs payment to the decree-holder of 
this identical sum he could have obtained payment at once and 
the fact- that he delayed to obtain payment could not operate 
to extend the period of limitation, that he should have executed 
the order of 6th October 1909 and that as that was the only 
order which could be enforced period began to run from the 
date of that order and not from the date of subsequent pay- 
ment made in pursuance of it. There is a great deal of force 
in the còntention that a person cannot by his own volition defer 
receiving payment and thus keep the decree alive for his 
benefit. But what I have to see is the actual language of the 
article and not any sequence that may arise on the application 
of that language. Art., 183 applies only to payment and 
where the Co urt orders payment and the authorities are that 
the Court so acting is the agent of the defendant the reguisites 
of Art., 183 are satisfied. As regards 182 the cases 
in Venkatroyalu v. Narasimha (3), Kerala Varma Valiya 
Rajah v. Shangaram (4), Koomayya v. Krishnanna Naidu (5) 
Gapu Chandy. Mogat Rao (6) and Thangi Shettithi v. Duja 
Seti (1) take the view that payment out of a sum from Court 
is a step in aid of execution under Art. 182 cl. 2. But Hem 
Chander Choudhry v. Brojo Sundree Debee (7), Fazal Imam 
v. Metta Singh (8)-and other cases take a contrary view. If 
the payment out of Court irrespective of the date of order on 
which payment is ordered is a step in aid of execution, I think 
that it can be held with equal force that the actual payment un- 
der Art. 183 would be the starting point of limitation. I con- 
fess there is a great deal to be said in favour of the Calcutta 
view ; but I am bound by the Madras decisions. I am there- 
fore of opinion on the authorities of the Madras High Court 
that this application is not barred by limitation. I stay exe- 
cution for one month to enable the defendant if so advised to 
appeal and get stay of execution. 


3. (1880) IL R2M 174 4. ee ee 452. 

s. (1893) [1LRi17M 165:3 MLT .96. 6. (1896) IL R. 22 B 340. 
r (1918) 35 ML J 575. 7, (1881) IL R 8 C 89. 

8. (1884) I L R 10 C 549. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Mr. JUSTICE ODGERS AND MR. JUSTICE 
WALLACE. 


Tadı Somu Naidu and another Accused 1 and 3 in C. C. 
No. 3 of 1922 on the file of the 
154 class Magistrate, Yellaman- 
chilli. (C. A No. 23 of 1922 
Sessions Court, Vizagapatam.) 

Criminal Procedure Code Ss. 369 and 439 (2)—Criminal case—Power of 
High Court to review its own deciston—Criminal revision—Order enhancing 
sentence without notice to accused—Legality of—Re-hearing of the case. 

Where the High Court acting under S. 439 Cr. P. Code enhances the sen- 
tence passed by the lower Court on the accused without giving him a reasonable 
opportunity to be heard, the High Court acts without jurisdiction and its order 
is void ab inttio. It is therefore open to the High Court notwithstanding the 
prior order, to decide the case on its merits after giving proper notice to the ac- 
cused. Where there is jurisdiction, the judgment of the High Court in a crimi- 
nal case is final as soon as it is signed and thereafter there is no power in the 
Court to review or alter that decision. 

In re Kunhammad Haji 46 M. 382; In re Ranga Rao 23 M. L. J. 371; 
Rajjab Alt v. Emperor 46 C. 60; In re Gibbons 14 C. 42; Empress v. Durga- 
charan 7 A 672 Referred to. 

This case came on for hearing on Wednesday the sth 
day of December 1923, in pursuance of the order of the High 
Court, dated 25 101923 and made in Cr. M. P. No. 529 
of 1923, upon perusing the record submitted in accordance 
with the proceedings of this Court, dated 26—ro—1923 and 
the orders of the High Court dated 27-9 1923, and 
25” 101923 and made in Cr. R. C. No. 208 of 1923 


‘Cri. M. P. No. 529 of 1923. 


Public Prosecutor on behalf of the Crown. 
V. L. Ethiraj and T. S. Anantarama Atyar for accused. 
The Court made the following 


ORDER :__Odgers, J. In this case accused 1 and 3 were 
convicted by the 1st class Magistrate of Yellamanchilli of for- 
gery for the purpose of cheating (S. 468 Indian Penal Code), 
and sentenced to imprisonment till the rising of the Court— 
also Ist accused was ordered to pay a fine of Rs. 300 with 3 
months’ rigorous imprisonment in default, and 3rd accused 
was fined Rs. 150 with two months’ rigorous imprisonment in 
default. On appeal, the Sessions Judge of Vizagapatam con- 
firmed the conviction and sentences. The case was taken up 


"Cr. R. C. No. 208 of 1923 
(Taken up No. 9 of 1923) 17th December 1923. 
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in revision by Devadoss,.J., on the ground that the Magistrate 
had no jurisdiction to try the case. The case came on for hear- 
ing on 27—9--1923 before Krishnan, J., who held that the con- 
viction was correct but enhanced the sentences on each accused 
to six months’ rigorous imprisonment retaining the sentence of 
fiñe. Mr. T. S. Anantaraman, Vakil for rst accused, stated 
né had no instructions and rst accused did not appear in person. 
3rd accused appeared neither in person nor by pleader. 
On 25__10__1923 Krishnan, J., vacated his previous order, 
no doubt, because he found it had been passed without juris- 
diction, and directed the case to be posted later, on the ques- 
tion of enhancement. The case, therefore, came on before 
Waller, J., on 8__11__1923, who referred it to a bench as the 
Public Prosecutor proposed to argue that Krishnan, J., had 
no power to vacate his order, and the question has accordingly 
been argued before us on that point, and also on S. 439, Cri- 
minal Procedure Code. It is clear that under S. 369, Crimi- 
nal Procedure Code, the judgment of this Court in a Criminal 
matter as soon as it is signed, is final and the Court is functus 
officto as soon, as that is done. ‘Thereafter there is no power 
to revise or alter that decision. Jn the matter of Gibbons (1) 
and Queen Empress v. C. P. Fox (2) and Ranga 
Rao v. Emperor (3) where it was held that the High Court 
has no power to review an order made in the exercise of its 
révisignal jurisdiction. The old section ran as follows. 


‘No Court, other than a High Court, when it has signed 
its judgment, shall alter or review the same, except as provided 
in Ss. 395 and 484 or to correct a clerical error.’ Petheram, 
C. J. in I. L. R. 14 Cal. 42 at page 47, said “Inas much as 
it is not shown to us that, before the passing of this section, any 
power of revision existed in the High Court, that section did 
not, in my opinion, create any such power.” 


The new section runs as follows :— 


' Save as otherwise provided by this Code or by any other 
law for the time being in force or, in the case of a High Court 
established by Royal Charter, by the Letters Patent of such 
High Court, no Court when it has signed its Judgment, shall 
alter or review the same, except to correct a clerical error. ’ 

It has not been argued that the amendment has changed 
the scope or effect of the section, and it is not shown that any 
such power is reserved to this High Court by its Letters Patent. 

1 ILR 14C 4a (FB) 2. ILR 10B 176 (E B) 
3. (1912) 233 M L J 371. 
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In Rajjab Ali v. Emperor (4), in which the Full Bench in 
in the matter of Gibbons (1) was followed, there occurs the 
remark : (at p. 63) 

“ The result of the decisions of this Court subsequent to 
the Full Bench case seems to be this : that where a case is dis- 
posed of merely for default of appearance or where an order 
1s passed to the prejudice of an accused person and by mistake 
or inadvertance no opportunity has been given to him to be 
heard in his defence such an order is not one to'which the 
ruling in the Full Bench case applies.” In Jn re Kunhamad 
Faji (5), it was held that neither S. 364 nor S. 439 of the 
Code of Criminal Procedure empowers the High Court to re- 
vise or review the Judgment of one or more of its Judges in 
a criminal appeal or revision. The learned Judges (Oldfeld 
and Devadoss, JJ.) in a very careful Judgment examined all 
the case-law on the point and held as above set out. It ap- 
pears to me, therefore, that Krishnan, J., had no power to re- 
vise his order of 27__9.-1923 and that his order of 
25 10. 1923 must be treated as a nullity. 

We have therefore to consider the next question unde! 
S5. 439. Mr. Ethiraj for the accused contends that the order 
of enhancement of 27-_9-_1923 was passed without jurisdic- 
tion as his clients had no opportunity of being heard as re- 
quired by sub-S. (2) of S. 439. The question is whether we 
have power to come to any conclusion with regard to th¢ order 
of enhancement or whether we should there be falling into the 
véry error, I have just pointed out as we have no power to re- 
vise the same. As pointed out, the accused did not appear. 
Mr. Anantaraman for Ist accused asked for an adjournment 
which was refused. He thereupon reported no instructions, 
as he was only retained on the question taken up by Devadoss, 
J. It does not.appear from the order of Krishnan, J., of 
25—10.-—1923, that the learned Judge purported to vacate 
his order on this ground, that is, the non-appearance of the 
accused. But we are informed that that was so and there is 
no reason to doubt that this consideration induced the learned 
Judge to make the order of 25. 10. 1923. The question 
is not as to our power to revise the order of Krishnan, J., but 
whether we have power to take any action as to the order of en- 
hancement ; if Krishnan, J.’s order is one he had power to 
make, we cannot do so ; if on the other hand ıt is an order he 
had no power to make by reason of the language of S. 439 (2), 


a ea a ee 
L ILR46C 60. r TL Rww4C 4a (FB). 
gs (1923) IL R46 M 382:44M L J 450. 
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Cr. P. Code, then it seems to me that we are authorised to Se Naidu 
deal with the question. We are not revising Krishnan, J.’s aaah 
Judgment but considering our own powers of acting on the 998875 J 
petition before us. The language of the sub-section is manda- 

tory and is clearly enacted as an exception to S. 440. Ít ap- 

pears to me therefore that if the accused had no opportunity 

of being heard, this being clearly an order to his prejudice, 

more than an irregularity occurred, and that there is authority 

for holding that an order so passed was passed without juris- 

diction. The facts appear as follows :— 

On 14 91923 the accused received notice to show 
cause against enhancement on 179-1923. The case did 
not come on, on that day, but on 27 9 1923. On 
28__9_1923, accused received a second notice dated 
209.1923 fixing 8..10__1923 for the hearing of the case. 

A day or two after 28.9... 1923 the accuseds’ Vakil at Viza- 
gapatam received a letter from Mr. T. S. Anantarama Atyar 
informing him that the case had been disposed of on 
27—9—1923. The office posted the case apparently as soon 
as a return to the first notice was made, but while the second 
notice was outstanding. I have no hesitation in saying that 
the accused must have been embarrassed by this procedure and 
I hold that they had no reasonable opportunity under these cir- 
cumstances of being heard. The authority for the proposition 
that an order passed in such circumstances is without jurisdic- 
tion is to be found in the passage from Rajjah Ali v. Empe- 
ror (4), already quoted. Further, the learned Judges in 
Rangha Rao v. Emperor (3), say, following 7 M. H. C. R., 
Appendix 29, that where a criminal appeal has been reject- 
ed, and accused’s pleader had not a reasonable opportunity of 
being heard, the Court could restore a case to its fle. They 
continue “We have no doubt that this is correct, for the 
language of S. 421 required a reasonable opportunity to be 
given and if such reasonable opportunity is not given, the Court 
has no jurisdiction to dismiss the appeal.” In In re Kunham- 
mad Haji (5), Oldfield, J., assumes that reasonable notice 
under S. 420 is a condition precedent to the exercise of the 
Court’s jurisdiction, and that that condition not being fulfilled, 
there was no previous valid adjudication to bar a hearing on 
the merits,__which is exactly the case here. Devadoss, J.; 
in the same case doubts the validity of Ranga Rao v.°Emper- 
or (3), on the ground that the Court is not entitled to dismiss 
“4 ILR46C6o | 3. (1913) 23 M L J 371. 
s IL R46M 382:44 ML J 450. 
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criminal revision petition for default but should dispose of it 


on the merits. Ihe High Court in that case dismissed the 
petition to restore a criminal revision petition dismissed 
for default. Neither of the learned Judges in 
fn re Kunhammad Hap (5) says that the 
passage quoted above from Ranga Rao v. Emperor (3) 
is a Mis-statement of the law. I must therefore hold that there 
is no bar to this matter of enhancement being heard on the 
merits. [I would, however, add one thing. The learned 
Public Prosecutor has pressed upon us that if we come to this 
conclusion, it will open a wide door to revision in criminal 
matters and that it may be applied to any manner of error. Í 
think there is no such danger. This case is exceptional tn its 
circumstances, and has been brought about by the practice of 
the office in posting a case in the list in accordance with one 
notice, while there is another and subsequent notice for a dif- 
ferent date outstanding. As stated above, we are in no way 
reviewing or revising any order of Krishnan, J., but simply 
deciding that there was no previous valid adjudication to bar 
a hearing. on the merits. There mst be fresh notice to the 
accused and the case will come up afresh for disposal on the 
question of enhancement of sentences. 


Wallace, J. :— The question before us, as I conceive it, 
is whether this criminal revision case taken up suo motu by 
this Court calling on the accused to show cause against enhance- 
ment of punishment has already been disposed of finally by 
thts Court by the order of Krishnan, J., dated 27__9__1923, 
or whether it is res integra. It is not a question of whether 
the present Bench can sit in revision over either of the orders 
of Krishnan; J., but whether either or both of these ‘orders is 
ab inttio null and void as being made without jurisdiction, and 
for the purpose of deciding that question, and for no other 
purpose, it is necessary for us here to consider the legal effect, 
if any, of these two orders. 


To take the first order of 27__9__1923, it was admittedly 
passed without hearing the accused, and | think we must take 
it that the accused had had no reasonable opportunity of being 
heard since Krishnan, J., thought it necessary later on in the 


‘interests of justice by means of a second order dated 


25 101923 to vacate his order imposing enhanced punish- 
ment. It appears that the accused were served with a notice 
of the revision case first on 149-1923 in the Vizagapatam 
~ s ILR46M38 3. (x912)'23MLJ 57 
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District for a hearing .at Madras on 179-1923, and 
that a fresh notice was sent to them fixing 8__10__1923 for 
hearing which was served on them there again on 
28__9__.1923, and that in the meantime the case was posted 
for hearing in this Court on 27 9 1923 and heard. A 
pleader, who had appeared for them earlier in the case before 
the question of enhancing the punishment was taken up “suo 
motu, appeared on 27.__9__1923 on seeing the case posted on 
the notice board. He was not instructed to argue the ques- 
tion of enhanced punishment on behalf of the accused and he 
therefore only prayed for an adjournment which was refused 
In these circumstances I think tt clear that the provision in 
S. 439 (2) of the Criminal Procedure Code that “no order 
under this section shall be made to the prejudice of the accused 
unless he had an opportunity of being heard either personally 
or by pleader in his own defence’ had not been followed in 
this case. 

The next point is whether such failure tpso facto rendered 
the order passed on 27__9__1923 null and void. We have 
been referred by the accused’s counsel to several rulings. In 
Shanmugam Chettiar v. Alagia Nambtya Pillai (6), this High 
Court set aside an order of a lower appellate Court disposing 
of an appeal on the date previous to the date fixed for hearing 
on the ground that such a proceeding was a material error in 
procedure. It is not stated, however, that the order of the 
lower appellate Court was ab initio null and void. In King 
Emperor v. Romesh Chandra Gupta (7), a case of 1917, the 
High Court of Calcutta, having first held that S. 439 (2) had 
beef sufficiently complied with when the District 
Magistrate, before referring the question of 
enhanced punishment to the High Court, had 
heard the accused, and after itself enhancing the punish- 
ment accordingly, subsequently reviewed its own order and set 
it aside on changing its mind and holding that the accused 
had a right of being heard before the High Court itself. The 
Court also did not treat its first order as null and void but 
‘reviewed ” it, as it says. | With respect I doubt very much 
the correctness of this decision since it appears to me that 


S. 369 of the Criminal Procedure Code, as interpreted by that. 


and other High Courts does not confer on a High Court any 

power of review on the ground that its former view was wrong. 

See for example Queen Empress y. Durga Charan (8) ; 

"6 (1882) 2 Weirzzs = 7. 9na CWN 68. 
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Queen Empress v. C. P. Fox (2). In the matter of Gibbons (1) 
and In re Kunhammad Haji (5). Nor does any other statute 
or Letters Patent give it such a power. The Judges in the C. W. 
IN. case seem to me clearly to have overlooked or brushed aside 
the fact that they had no power to review their first order. In 
ln Ne Ranga Rao a Bench of this Court was asked to re- 
view its order dismissing for default a Criminal Revision Peti- 
tion by a party against an order of the Sessions Judge ordering 
his retrial, and it was held that no party coming up in revision 
can claim such a right. It is pointed out to us that in that 
case the Bench approved of an earlier ruling of this Court in 
which it was held that, where an appeal had been rejected un- 
der S. 421 of the Criminal Procedure Code without the appel- 
lant's pleader being heard, (or more correctly without the ap- 
pellant or his pleader having had an opportunity of being 
heard) the Court could restore it to file, and this was explained 
to be a right inherent in S. 421 itself, because that section im- 
plies that such reasonable opportunity must be given before the 
Court has jurisdiction to dispose of the appeal. In spite of 
some looseness of language, if | may use that expression with 
respect, in the concluding portion of that judgment implying 
that, in British India, Courts have no power whatever to res- 
tore criminal cases to file since there is no statutory provision 
for such a course, I think the ratio decidendi of that decision 
is that a High Court has as a rule no power to review its order 
in revision, because the power to revise is purely a discretion- 
afy power regarding the exercise of which no party has a right 
to be heard at all but that where a party has a legal right to be 
heard and yet has not been given the opportunity of Being 
heard the Court can and could restore the case to file. Under 
what statutory power it so restored it is by no means made 
clear in that judgment. Obviously S. 439 (2) gives to an ac- 
cused person a right of audience similar to that given by the 
proviso to S. 421 (1) and it would seem reasonable that, if 
the failure by the Court to observe the latter provision some 
how creates a right in the Court to restore the case to file, so 
ought a similar failure to observe the former provision. The 
only difficulty is, where is that right to be found ? Itis clear- 
ly, as already indicated, not a right of review of judgment. 
Can it then reasonably be held that disregard of such a nature 
of the provisions of the code deprives the Court of its jurisdic- 
tion so that its order is null and void? That is I think the view 
— a ITLRwB76 (FB. AAA 
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underlying the 23 M. L.,J. case. Itis also the view taken 507 Naidu 
cbiter no doubt, by Oldfield, J., in I. L. R. 46 Mad. 382 at coe 
p. 369, and | think with respect that it is a sound judicial view, ne 
and that a reasonable opportunity for the accused to be heard 

is an essential condition precedent to the exercise of jurisdiction 

under S. 439, when the Court is considering the question a en- 

hancing the punishment inflicted on him. 


I am of opinion then, that the conditions laid down by law 
as precedent and requisite to the hearing of this case, not hav- 
ing been observed, the Court acted without jurisdiction, and 
its order is therefore void ab initio ; and on this ground and on 
this alone | would base my decision. I would therefore hold 
that the first order of Krishnan, J., was without jurisdiction 
and therefore void. The question of the second order is 
therefore immaterial and the passing of it was unnecessary. It 
follows that this High Court has not yet pronounced a valid 
legal judgment in this Criminal Revision case and it is therefore 
open to this Court to hear the case on the merits. 


A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE VENKATASUBBA RAO. 


Kolachina Venkata Seetharamayya and 
others. Appellants* (Phinnffs Nos. 1 
3, 4, 6, 8 to 17, 19, 20, 22, 24, and 26) 


V. 
Vena Tolasi Babu and others Respondents (Defen- 
dants Nos. 2 to 22). 


Review—Order garnting—Appeal agatnst—Grounds of—C. P. C—O. 47, Venkata 
R. 7—Grounds specified in—Final decree—Appeal from—Scope of—Appellant Sectha- 
if can argue appeal on its merits. —— 

An appeal against an order granting review may be challenged only on Veena Tolasi 
one of the grounds specified in O. 47 R. 7 C. P. C. Babu 


In an appeal from the final decree itself, if the grounds of appeal relate 
to the granting of the review, the grounds must be those that are set out in R. 7 


The appellant will not, however, be precluded from arguing the appeal on its 
terms. 

Second Appeal against the revised decree of the Court of- 
the Subordinate Judge of Vizagapatam dated the oth of April. 
1920 in A. S. No. 180 of 1917 (A. S. No. 508 of 1916 on the 
file of the District Court) preferred against the decree of the 


aS A No. 409 of 1921. rıth February, 1924. 
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Court of the District Munsif of Vizianagaram in O. S. No. 440 
of 1914. 

P. Narayanamurthi for appellants. 

S. Venkatachariar and S. Srinivasaraghavan for respon- 
dents. 


The Court delivered the-following 


JUDGMENT :— The learned Subordinate Judge granted 
(he application for review either on the ground that there was 
a mistake apparent on the face of the record or on the ground 
that there was “ other sufficient reason” under O. 47, R. 1. 
An appeal against an order granting review may be challenged 
only on one of the grounds specified in O. 47, R. 7. No such 
grounds exist in the present case and can be urged in 
this appeal. Then the question arises as this ıs 
a final appeal from the decree itself, can the decision be chal- 
lenged on grounds other than those contained in R. 7? If 
the grounds relate to the granting of the review, in my opinion, 
the grounds, must be those that are set out in R. 7. [See 
‘Baroda Churn Ghose v. Govinda Proshad Tewary (1), Bubi- 
ram Chowdhury v. Bishea Perkash Naran Singh (2)and Gopa- 
la Iyer v Ramasami Sastrial (3).] This will not of course pre- 
clude the appellant from arguing the second appeal on its merits. 
It has not been shown that the decision on the merits is wrong. 
In the result, the Second Appeal fails and is dismissed with 
costs. ° 
A. S. V. ———— Second Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Gangi Ammal Appelllant* (Plaintif ) 
v. 
Govinda Padayachi and others Respondents (Defen- 
dants). 


Sale-deed—Construction—Discharge of debts binding upon property sold 
If and when condition precedent to passing of property—Minor—Sale tn favour 
of —Validity—Tests—Transfer of Property Act—S. 55 (5) (d4)—Buyer’s duty 
under—Basis of—Impltied contract if. 

A sale deed was executed in favour of a minor, one of the terms of the deed 
being that the vendee’s father should discharge certain debts binding upon the 





eproperty sold. The portion of the deed relating to this point was as follows: “the 


debts shall be discharged and the minor may hold and enjoy the undermentioned 
lands exclusively with power to alienate by way of gift, exchange sale, etc.” 


Pree, “Si 9 eh 


Ii. (1895) I L R a2 Cal 984. 2. (1897) IL R 24 C 878, 
3. (1907) ILR 31M 49:17 ML J 603. 
"Second Appeal No. 371 of 1921. 24th January, 1924. 


° PART KIV.) THE MADRAS LAW JOURNAL REPORTS. 465 


Held, on a construction of the deed, that the discharge of the debts was not Gangi 
e., 9 K è d d Ammal 
a condition precedeng to the vesting of the property in the minor; that even u. 
otherwise the discharge of the debts by the vendee himself was a suficient com- Govinda 
Padayachi 


pliance with the condition ; and that the sale was not void on the ground that 
it was in favour of a minor. 


The minor is not a contracting party. On the other hand, it is his father 
who undertakes to discharge the encumbrances ; the sale cannot therefore be 
treated as void. 


The duty that is incumbent upon the buyer under 8, 55 (5) (d) of the 
Transfer of Property Act is not a duty that arises from an implied contract ; 
it is a statutory obligation imposed on the vendee. 


Second Appeal against the decree of the District Court 
of South Arcot in A. S. No. 161 of 1919 preferred against 
the decree of the Court of the District Munsif of Vriddachalam 
in O. S. No. 980 of 1915.. 


~ P. R. Ganapathi Atyar for T R. Ramachandra Aiyar, 
1. R. Krishnaswami Atyar and S. Ramaswami Atyar for ap- 
pellant. 


N.S. Rangaswami Atyangar and C. R. Vasudeva Rao for 
respondents. 


The Court delivered the following 


JUDGMENT : This suit was instituted for the purpose of 
recovering certain property after setting aside a sale deed. 
One Muruga Padayachi executed a deed of sale on the 28th 
October, 1905 in favour of his sister’s grandsen Boorasamvy. 
Eleven years after this transaction Muruga Padayachi’s widow 
seeks to set aside the sale on the ground 
that it was conditional upon the vendee ful- 
filling certain terms, that there was default on his 
part and that consequently the sale was inoperative. It 1s 
said that one of the conditions was that the vendee should 
marry an infant daughter of Murugan. Another condition 
is said to be that the vendee’s father should discharge certain 
debts binding upon the property. In regard to the first condi- 
tion, the District Judge has held that the marrying by Boora- 
samy of the daughter of Murugan was not a condition prece- 
dent, and with this finding of fact I cannot interfere in Second 
Appeal. In regard to the second condition, the debts refer- 
red to are those covered by Exs. II and A. So far as Ex. I! 
is concerned, the lower appellate Court has arrived at the find- 
ing that it was fully discharged. Ex. II is a deed of mort- 
gage, and on it there is an endorsement by Govinda Padayachi. 
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the father of Booraswami, which shows that Rs. 392 were 
paid by him on the gth April, 1906 towards the deed in ques- 
tion. The balance of the amount due under Ex. II was dis- 
charged by the execution of a hypothecation bond on the Ist 
August, 1913 by Booraswami himself, but it is argued that 
the discharge of the debt by the vendee is no compliance with 
the condition. I do not see how it can be said that, when 
there is payment of the debt and discharge of the mortgage, 
there has been no compliance. It was intended by the vendor 
that the debts should be paid, and it would be strange to hold 
that it was not his desire that, if the debt was paid by the 
vendee humself, the property should not become his absolute 
property. As regards the second debt, the District Judge 
has also held that the plaintiff has failed to prove that the 
first defendant Govinda Padayachi had not paid Rs. 100 which 
was the amount which he was directed to pay by the sale déed. 

Apart from these findings of fact, I think the conclusion 
of the District Judge is correct, namely that the term that the 
debts should be paid is not a condition precedent to the vesting 
of the property in the vendee. The translation before me 
of the material portion seems to be inaccurate. The correct 
rendering of the concluding part of Ex. I, the sale deed is 
“The debts shall be discharged and the minor Booraswami may 
hold and enjoy the undermentioned lands exclusively with 
power to alienate by way of gift, exchange, sale, etc.” It 1s 
pcrfectly cleartthat the discharge of the debt is not a condition 
pregedent to the vesting of the property in Booraswami. 

The last argument advanced by Mr. P. R. Ganapthay 
Iyer, the learned Vakil for the appellant, is that the sale deed 
was taken in the name of a minor and that the transaction 
is therefore void. I must say in this connection that this con- 
tention was given up when the appeal was argued before the 
learned Subordinate Judge who made the order of remand, and 
I do not think it is open to the appellant ‘now to raise the 
point. No doubt this is merely a question of law, and if for 
the purpose of advancing justice, it would be necessary to allow 
the appellant to raise afresh a question of law in Second 
Appeal, I shall not have the slightest hesitation to permit 
him to do so, but, in this particular case, the object of the 
contention is to defeat a just claim by a technicality, and I do 
not think I would be justified in allowing a contention of this 
kind to be put forward for the first time here when it was 
expressly given up at an earlier stage. However, in view 
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of the long argument that was advanced by Mr. Ganapathi 
Jyer, I may state what my view on this matter is. 


In Navakoti Narayana Chetty v. Logalinga Chetty (1), 
it was held that a sale in favour of a minor was void, but the 
ground of the decision is very clearly stated to be that it is 
impossible to conceive of a sale without there being a contract 
on the part of the minor. Itis said that, if there is a promise 
to pay a price, it would be invalid as the minor cannot make a 
contract in regard to the payment of price. If, on the other 
hand, money was already due to the minor, the transaction is 
equally void as the minor’s consent to make it a price is essen- 
tial to convert the mere transfer of ownership into a sale. 
But the Judgment makes the mistake of assuming that these 
are the only two possible alternatives and a later case that came 
up for decision, Munia v. Perumal (2)made clear this mistake. 
There the minor was not a contracting party and no contractual 
obligations were undertaken by him ; and the learned Judges, 
who decided that case, held that the sale in favour of the minor 
was not void. The minor became the beneficial owner under 
the deed of purchase but he was not a party to the contract of 
sale. On that ground, the sale was upheld. The observa- 
tions in Navakoti Narayana Chetty v. Logahnga Chetty (1), 
as I-pointed out, are too general, and this is the view taken in 
a later Full Bench case, Raghavachari v. Srinivasa Raghava- 
chari (3). In the case before me, there is æ transfer in 
favour of the minor. He is not, however, a contracting 
party. On the other hand, it is his father who undertakes to 
diseharge the encumbrances and in these circumstances it 1s 
obvious that the sale cannot be treated as void. But Mr. 
Ganapathi Iyer seeks to distinguish the Full Bench case on the 
«round that there the whole of the purchase money had been 
previously advanced but that in the present case the price was 
to be paid on a future date. There is no force in this argu- 
ment. The principle underlying Munta v. Perumal (2) 1s 
equally applicable to the facts of this case. [| therefore am 
of opinion that the sale in the present case is not invalid. 


But then it is said that under S. 55 (5) (d) of the Trans- 
fer of Property Act, the buyer would be under an obligation 
to pay off monies due under previous encumbrance that there 
should be deemed to exist an implied contract to pay the 


1. (1909) IL R33 M 312:19 ML J 752. 2 (1911) IL R 37 M 390. 
3. (1916) [LR 4oM 388 31 ML J 575 (F B). 
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a monies due under Exs. II and A and the minor being incompe- 

v. tent to contract the sale is void. The stout answer is that, 
Govinda ; : . l 

Padayachi. tS a matter of fact, there is an express contract between the 


minor's father and the vendor to discharge the encumbrances 
and the question of implied contract does not arise. 


Even apart from that, I do not think it can be said that 
the duty that is incumbent upon the buyer under S. 55 (5) (d) 
is a duty that arises from an implied contract ; it is a statutory 
obligation imposed on the vendee. A mere perusal of .the 
various clauses and sub-clauses of S. 55 will reveal the utter 
unsoundness of the argument that the section deals with im- 
plied contracts and both Sir John Wallis C. J. and Srinivasa 
Iyengar, J., in Raghavachari v. Srinivasa Raghavachart (3) 
expressed the opinion that the duties specified in the section are 
in the nature of statutory obligations and with respect That 
scems to be the right view. 

The appeal therefore fails and is dismissed with costs. 


A. S. V. OEE Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLACE. 


Bhogi Reddi Kumaraswamı Appellani* (Defendant). 
VU. 
Maddekara Narayana Rao agent 
of Byram Shah Respondent (Plaintiff). 
or Indian Limitation Act, S. 19—~Acknowledgmeni—Sutt for a definite eum 
v. claimed as balance of account—Admission by defendant that account must be 
WA AA taken and setiled—Vaild acknowledgment to save limitation. 


In a suit brought for a definite sum claimed as due under accounts, an 
admission by the defendant that accounts must be taken and settled is an ac- 


hnowledgment of liability and would save limitation. 
Andiappa Chetty v. Alastinga Naidu, 1 L R 36 M 68 at p. 70 followed. 


Second Appeal against the decree of the Court of the 2nd 
Additional Subordinate Judge of Guntur in A. S. No. 46 of 
1920 (A. S. No. 274 of 1920, District Court, Guntur) pre- 
ferred against the decree of the Court of the principal District 
Munsif of Tenali in O. S. No. 302 of 1918. 


eee 


“Second Appeal No. 899 of 1921. 6th February, 1924. 
3. (1916) IL R 430 M 388: 31 M LJ 575 (E B). 
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sq © A Kumara- 
Exhibit D-1 was ag follows :— ae 
Ve 
; ; ; ; Narayana 
Bhogireddi Kumaraswami offers salutations. Your agent Rao. 


Narayanarao’s registered letter, dated 12.315 to hand 
on I__§__15 and the contents thereof understood. For 
the sake of accounts connected with your work | stopped at 
Tenali for 15 days. Though I stopped so long, yet without 
looking into the accounts, (illegible) Dhora Garu and Nara- 
yanarao Pantulu Garu, stating that they would write for the 
accounts later on, gave me permission to go home. _ I then 
went home. Though I expected for a long time to get a reply 
again from you, no reply came. Some time afterwards, I my- 
self sent my men to Tenali twice, but no reply whatever 
was given to them. In January [I even went 
to —Tenali and appeared before— (illegible) Dhora 
Garu in connection with accounts ; but he said that 
he did not find it convenient then and that he would send 
word later on. When I went in January I was not told that 
accounts would be settled and that I should come and begin 
the work. As there was not much work and as the accounts had 
not been settled, the labourers went away each in his own way. 
Again, in March I went to you, and you then told me to bring 
men and commence work, and | then only told you that it was 
not then the season when men would be available and that 
you gave no orders during the days when men waquld be availa» 
ble. You told me to any how arrange and get 25 men and 
engage them on work. I said I would if men were available, 
and, I proceeded to several villages and made enquiries for 15 
days, but having found none any where, | again went to Tenali, 
represented the fact to Sri Adinshaw Dhora Garu and came 
back. So, there is not much work remaining to be done in the 
sections taken up by me. Even if there be a little, the same 
might have been finished by Konda Subbarayudu Pantulu Garu 
who said he would. As regards the sections taken up by me, 
Adinshaw Dhora Garu wrote in my order book, remarking, in 
the case of sections completed, as completed, and in the case of 
sections incompleted, as incomplete. So, in doing your work 
| had engaged many men and worked very hard. Having con- 
sented to bear that loss even, | got your work done to a large? 
extent. In your registered letter you write to say that unless | 
bring men and commence work, calculation shall be made ac- 
cording to the terms of the agreement and the loss sustained 
recovered in due course. The agreement provides that 
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once in every two weeks account -should be made’ and the 
amount found due be deducted from the amount of advance 
taken by me from you. Not even once you so made and 
stated the account and credited the amount towards the ad- 
vance taken by me from you. Seeing that for such a long 
time no accounts had been stated, I suspended work, and al- 
though I have been frequently coming and going for the ac- 
counts, no settlement of account has been made. So, if a re- 
ply is sent immediately on receipt of this letter, I shall becom- 
ing for the accounts. 


Please consider. 


(Signed) Bhogireddi Kumaraswami. 


A. Venkatrayaliah and L. Venkatanarastah for appellants. 


T. Ananda Row and Ch. Raghava Rao for respondent. 
The Court delivered the following 


JUDGMENT :__The only point argued in this appeal is the 
question of limitation viz., whether defendant’s letter Ex. D 1. 
is an acknowledgment saving the bar. It seems to me quite 
clear from the terms of that letter that the work as per the 
agreement to be done by defendant had not then been com- 
pleted and that the accounts had therefore not been finally set- 


‘tled. This is supported by the finding of the District Munsif 


that the work was not finished till August 1915. This was 
a case therefore where the final liability could not be fixed by 
hnal accounts until August, 1915.  Plaintifft’s suit was within 
3 years of that date. 


As remarked in Anudiappa Chetty v. Alasinga Naidu (1) 
“ina suit for the balance due on taking accounts an admission 
that accounts must be taken and settled would be a pertinent ac- 
knowledgement. Plaintiff no doubt sues for a definite sum consi- 
dered by him as due on his accounts but the suit was, in subs- 
tance, one for accounts as both parties themselves confessed, 
when they agreed to have it settled by the railway accounts 
(see Judgment of the Lower Appellate Court). 


r ILR 36M 68 at 70, 
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; A os os Kumara- 
I find no substance in this appeal and it is dismissed with sania 


costs. V. 
Narayana 


C. A. S. Appeal dismissed. Rao 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 


Meyyappan Serval Appellant* (Petitioner-A ssignee- 
Decreée-holder ) 
v. 
Meyyappan Ambalam and others Respondents (Defen- 


dants Nos. 129, 130 and 50). 


Hindu Law—Joint Family—Father—Decree for possession against—Exe- Meyyappan 
cutability of, against his sons after his death—Sous not parties to suit—C. P. C.— Servai 
S s3—Decree in, if confined to money decrees—Faiher—Suit againsi—Capacity asa oan 
in, representative or individual —Test—Title—Possesston—Evidence—Union  Ambalam 
1¢ceipts. 


Union receipts are not evidence of title and the payment! of Union tax does 
not show that the person who pays it must necessarily be in occupation. 

A deeree for possession obtained against a Hindu father sued in his repre- 
sentative capacity in respect of joint family property which the father could 
sell and which is liable to be sold for his debts can, after his death, be executed 
ifrainst his undivided sons, though they themselves were not made parties to the 
suit inewhich the decree was passed. 


The word “decree” in S. 53 C. P. C. is not! confined to money decrees, 
Test to find out whether a Hindu father who is made a party to a sult is 
sued in his representative capacity or in his individual capacity. 


Appeal against the order dated 19th August, 1921 of 
the Court of the Subordinate Judge of Sivaganga in E. P. 
No. 555 of 1919 (in O. S. No. 2 of 1908 on the file of the 
Court of the Temporary Subordinate Judge, Madura). 

T. Rangachari and K. V Rajagopalan for appellant. 


3. Srinivasa Atyangar, A. Krishnaswami Aiyar and 
MI. Patanjali Sastri for respondents. 


The Court delivered the following 
*A A O No. 63 of 1922. isth August, 1923. 
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JUDGMENTS :__Devadoss, J. :._The lessees of the Siva- 
ganga Zamindari brought O. S. No. 68 of i901 against a 
number of defendants for possession of about 13 and odd 
Kurukkams of land lying within the limits of Sekkalakottai, 
Sivaganga Zamin. The Zamindar was subsequently added 
as the 4th plaintiff and one Karuthan Ambalam was also added 
as ‘Sth plaintiff. The suit which was originally instituted in 
the Court of the Subordinate Judge of Madura East was 
decreed in plaintiff's favour by the Temporary Sub-Court of 
Madura on 222. 1908. The High Court confirmed the 


decision of the Temporary Sub-Court in A. S. No. 77 of 1909 


on 4 2.1914. One Meyyappan Servai is the transferee of 
the decree and is the appellant herein. Defendants 129 and 130 
are the sons of the 61st defendant. They were brought on re- 
cord after their father’s death in E. P. No. 734 of 1918. The 
appellant applied for execution of the decree against the de- 
fendants 129 and 130 in E. P. No. 855 of 1919 in respect of 
two plots, one rectangular plot on which there is a house and 
another a triangular plot which is vacant and which is situate 
to the south of the former. They both form part of the exten- 
sive plot decreed to the plaintifs. The defendants 129 and 130 
opposed the application for execution on the ground that they 
were not the legal representatives of the 61st de- 
fendant, that the plots in question fell to their share on parti- 
tion with their father some years before 1901 when fhe suit 
was instituted that the 61st defendant had no right or title to 
1 and the building was put up by them out of their own earn- 
ings and that the father was never in possession of the house. 
The Subordinate Judge of Sivaganga held that the partition 
arrangement set up by the defendants was not proved, that they 
were not the legal representatives of the 61st de- 
tendant and that they acquired a title to the property by pres- 
cription and dismissed the application for execution. Against 
this order Meiyappa Servai has preferred this appeal and de- 
fendants 129 and 130 are respondents 1 and 2. ‘The appeal 
was fully argued on both sides and there is no reason to doubt 
the correctness of the finding of the subordinate Judge on the 
question of the partition arrangement. Mr. S. Srinivasa 
Iyengar stated that he did not rely on the partition set up by 
his clients. His contention is that the defendants 129 and 130 
are not the legal representatives of the 61st defendant and 
they being members of an undivided Hindu family the decree 
against the 61st defendant could not be executed against them. 
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Before considering the question of law raised, it is 
necessary to consider what facts are established by the evidence. 


The appellant’s contention is that the rectangular plot 
was acquired by the 61st defendant from defendants 40 and 50 
and the triangular plot was never the property of the 61st de- 
fendant and has always belonged to the soth defendant. Ex. B 
is a sale deed executed on 16 -_8—_1901 in favour of Anna- 
malat, 61st defendant, and one Poosalan by defendants 40 and 
so in respect of the rectangular plot. It was attested by 
Udayappa Chetty, Ramanadhan Chetty and one Seshayya. 
P. W. 2 Chinniyan Ambalam, one of the executants of the do- 
cument, and Ramanadhan Chetty, P. W. 8 one of the attesta- 
tors have been examined as witnesses and they speak to 
the execution of the document .and sale by defendants 
4o%ad 50 to the 61st defendant. Ramanadhan Chetty P. W. 
6 was a mortgagee of the whole plot prior to the sale. He al- 
so purchased a plot from defendants 40 and 50 under Ex. XVII 
which was executed on the same date as Ex. B. Ramanathan 
Chetty P. W. 8 is a respectable witness and there is no reason 
why he should perjure himself in favour of Meyyappan Ser- 
vai. His evidence explains a number of circumstances which 
ctherwise could not be explained and there is no reason why his 
evidence should not be accepted as true. The Subordinate 
Judge’s remarks about his evidence are not warranted by the 
facts ôn record. Itis dificult to see how Ex. B could be treat- 
cdasasham transaction. ‘That it is a real transaction receives 

. i © 

support from Ex. I, sale deed, dated 104 1901 in favour 
of the 61st defendant executed by the soth defendant only. 
“vidently the 61st defendant was not satished with the sale 
from one of the co-owners of the plot. The whole plot of 
13 Kurukkams and odd were purchased by three persons 40th 
and soth defendants and another from the Kottayur Vallam- 
bars and that is the reason why Ex. I was superseded by a 
later document executed 4 months after, by the two people 
who had a title to convey. In this connection a few docu- 
ments which are opposed to the present contention of the de- 
fendants may be noticed. Ex. E is a deposition of defen- 
dant 130 made so far back as 4-2-1902 in which he says : 
“I have a house at the place which is the subject-matter of 
the civil suit. It was purchased by my father. Poosalan 
is my next-door neighbour. He and | together built a new 
house.” Here is a distinct admission that the site was pur- 
chased by the father, and that statement could only refer to 
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YA Ex. B by which the 61st defendant bought the site. Ex. IV 
vyaopan 
Serval is a hypothecation bond executed on 28__1__15 by defen- 


ETE dant 130 in favour of his son-in-law in which he says that the 
Ambalam house, etc., were purchased by him out of his self-acquisition. 
The present case is that defendants 129 and 130 built the 
house out of their own earnings in 1898. It is difficult to recon- 
cile their present contention with the statement in Ex. IV. It 
is significant that defendant 130 has not ventured into the box 


to explain the various statements in these documents. Defen 
dant 129 who is the younger brother of defendant 130 has 
been examined as a witness. His evidence is that he was 
away for some years and that he did not know what happened 
during that time and that he built the house before 1901. 
Ex. IL is a kararnama, dated 13.10. 1900 entered into be- 


tween him and his partner which shows that the trade he"Was 
carrying on resulted in loss. He must have been quite a young 
man before 1900 and very strong evidence is needed in order 
to make out that he built the house out of his earnings. His 
evidence is not satisfactory and cannot be accepted. Reliance 


is placed on the recital in Ex. I that there was a building on 
the site sold. It is argued from this, that the building must 
have existed before the date of Ex. I and that that could only 
have been put up by the defendants 129 and 130. In the 
first place there is no satisfactory evidence as to the nature of 
the building on the plot conveyed under Ex. I. The word 1s 


“ Gettikattadam’ which may mean a small shed or a house, and 
cven if there was a building on it, it does not follow that de- 
fendants 129 and 130 must have built it. It is urged that 
inasmuch as the value of the building was not taken into con- 
sideration at the time of the sale, Ex. I, and Ex. B were never 
intended to take effect. No doubt what was sold under Ex. | 


and Ex. B was the site, and it is very probable that when there 
was a dispute between the Zamindar and the villagers, a num 
ber of people in order to make out title put up small building 
to show possession and enjoyment. But that would not con- 
fer any right against the Zamindar. The distinct finding in the 
suit is that the trespass was within ten years before suit. 
eHx. XII under which defendants 40 and 50 claim title to the 
plot was executed by the Kottayur Vallambars on 18-1-1892. 
So, no inference can be drawn against the bona fides or the 
binding nature of Ex. B from the mere fact that the villagers 
put up small buildings on the land in dispute in the suit and 
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agreed to have it parcelled out among themselves. It is sig- 
nificant fact that the 61st defendant took two documents, 
Ex. I and Ex. B, from the persons who claimed title to the 
land under the Kottayur Vallambars. Ex. Dis an award 
made by some arbitrators in consequence of a dispute between 
the soth defendant and the 61st defendant as regards the tri- 
angular plot in which, there is a statement that Annarhalat 
Ambalam and his son Vellayya Ambalam, defendants 61 and 
130, admitted that their land on which they built the house 
was sold to them by Chinnayyan Ambalam, soth defendant. 
The story now told that the father lived away from the family 
is inconsistent with the recitals in these documents and the pre- 
sent contention that the defendants 129 and 130 got 
the plots on partition or that they acquired it independently of 
they father was never put forward before. Taking all the 
circumstances into consideration I hold that the rectangular 
plot was purchased by the 61st defendant from the defendants 
40 and 50 under Ex. B during the pendency of the suit and the 
triangular plot never belonged to the 61st defendant or his sons. 


It is contended that the defendants 129 and 130 have ac- 
quired a title to the plots in question by prescription. It is 
dificult to see how they could have acquired a title by prescrip- 
tion. The finding in these cases is that the trespass by the 
defendants was within 10 years before the suit. So they could 
not Rave acquired by prescription a title against the 
Zamindar before the date of the suit. They could 
acquire a title by prescription only if the plots were not included 
in the suit or the persons in real occupation of the plots were 
not made parties to it. There is nothing to show that the 
father was not in possession of this rectangular plot. There 
is nothing to warrant the supposition that the plaintiffs omitted 
to make the defendants 129 and 130 parties to the suit when 
they were in exclusive possession of that plot and that they 
made 61st defendant a party who was not in actual possession. 
The defendants never pleaded that their title was 
traceable to trespass by them and that the father was not in oc- 
cupation of the plot. The plots in question are admittedly 
parts of the extensive piece of land claimed by the plaintiffs 


und decreed to them as the plan attached to the decree shows.” 


The onus is very heavily on the defendants to show that they 
were in exclusive occupation of the plots before the suit and that 
the plaintiffs failed to make them parties. They have not 
been able to discharge the onus, and I have no hesitation in 
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MPE WA holding that they were not in exclusive possession of the plots 
Di in dispute. On the other hand, the evidence on record sup- 
Meyvarpan 


Ambalam Ports the contention that the father was in occupation and that 
he claimed title to them under Ex. B. A number of union 
receipts are produced for the purpose of showing that defen- 
dant 129 was in occupation to the exclusion of the father. 
Union receipts are not in the first place evidence of title and 
the payment of Union tax does not show that the person who 
pays it must necessarily be in occupation. [It is next contend- 
cd that defendants 129 and 130 are not the legal representa- 
tives of the 61st defendant and the decree against the 
father cannot be executed against the sons. Mr. Srinivasa 
Iyengar fairly admitted that if it be held that the 61st defen- 
dant was sued in a representative character his clients would 
be bound by the decree and they could not resist execution, But 
his contention is that there is no evidence to show that the 
father was sued in a representative capacity and that the de- 
fendants 129 and 130 being undivided members of the joint 
Hindu family, the decree against their father alone cannot bind 
the sons and cannot be executed against them after father’s 
death. Considering the array of the defendants in the case 
and considering the fact that in no case were the father and son 
made parties to the suit, the inference can safely be drawn that 


the plaintiffs made the managing member of each family, parties 
to the suit and they did not implead the defendants in tlteir in- 
dividual capacity. When a suit is brought in respect of the 
family property impleading the father as a defendant, the de- 
cree passed against the father binds the sons. The case pf a 
managing member other than the father may perhaps stand on 
a different footing. But where there is a dispute about pro- 
perty which is admittedly family property and when the father 
is made a party to the suit, it cannot be said that the father is 
made a party in his individual capacity and not as the manager 
of the family. In Trevelyan on Hindu Law at page 278 
there is the following passage “The members of a family 
are all bound by a decree obtained bona fide against the father, 
or other manager, as such manager, for a debt duly incurred in 
the management of the property, whether it were or 
ewere not charged upon the family property, and by a sale of 
the family property in pursuance of such decree, or in a suit 
brought against the manager of a joint family business in res- 
pect of such business, or in any suit brought in respect of the 
{amily property although they were not parties to the suit,” 
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In Meenakshi Achi v. Chinnappa Udayan (1), it was held that Meyyappan 
the decree for maintenance against the father which gave a v 
charge in favour of the plaintiff could be executed against the "4°¥¥2PP°" 
son after the death of the father even though the son was not 
made a party to the suit. In Kamal Kutti v. Ibararji (2), it 
was held that a decree obtained against the Karnavan of 2 
Malabar tarwad could be executed against the tarwad proper- 
ty. The question in all these cases is, what was the nature of 
the suit and what was the relief claimed ? The mere form 
should not be held to decide the question one way or the other. 
The contentions of the parties to the relief claimed and the 
relief decreed should be considered in arriving at a decision as 
to whether a person was made a party in his individual] capacity 
or as representing the family. In Sheo Shankar Ram v. 
Jaddo Kunwar (3), their Lordships of the Privy Council held: 
ere are occasions including foreclosure actions, when the 
manager of a joint Hindu family so effectively represents all the 
members of the family that the family as a whole is bound. 
Vide also Marivitti Mathu Amma v. Puthram Kunnot Chert- 
kot (4). In this case there is no allegation that the father 
was negligent or acted against the interests of the family. He 
no doubt remained ex parte. But that does not necessarily 
mean that he was careless of the interests of the family. All 
the defendants had one common purpose, namely, that of claim- 
ing the property in the suit as the property of the Kottayur 
Vallambars and that Zamindar had no title ° to it. The 
defendants did not put up separate defences, and, they had only 
a common defence. Ihe mere fact therefore of the 61st 
defendant remaining ex parte does not lead to the inference 
that he was either careless nor indifferent to the interests of 
the family. When a number of defendants have a common 
interest, and when the contest is carried on by some of them 
against the claim of the plaintiff bona fide the defendants who 
are ‘ex parte are as. much bound by the decision in the case as 
those who are not ex parte. In Gopalacharyulu v. Sub- 
bamma (5), it was held “A decision in a suit instituted and 
conducted bona fide by some only of the Agraharamdars of a 
village against the Zamindar and the other Agraharamdars 
for a declaration as to the Kattubadi payable by them to the 
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Zamindar, is res judicata against the sepresentative of a Agra- 
haramdar who was a defendant, but 'died pending the appeal 
whose legal representative was accidentally not brought on 
record either in the appeal or the second appeal.” This case 
and the case in Sheoshankar Ram v. Jaddo Kunwar (3) are 
clear authorities for the position that if by mistake or over- 
sight persons who have an interest in the property in dispute 
are not joined as parties but a preson or persons who could 
represent the interest of such persons are made parties the 
decision would bind all those who have an interest in the pro- 
perty. It must be so in the case of an undivided joint Hindu 
family. Can it be reasonably contended that if children are 
born to the members of the joint Hindu family during the = 
dency of a suit extending over several years, the shares 

the after-born children are not bound inasmuch as the 

not parties to the suit. It is very strongly urged that pi 
of the Civil Procedure Code applies only to money nn 
and that if a decree is passed in respect of family property 
against the father it cannot be executed against the sons. [Ít is 
very difficult to see how if, the decree binds the members of 
the joint family it cannot be executed against them. Mr. 
Srinivasa Iyengar's contention is that a separate suit should be 
brought for enforcing the decree. Under O. 21, R. 35, pos- 
session can be taken from all persons who are bound by the 
decree. But it is urged that S. 53 should be read as applying 
only to money decrees passed against the father which could 
be*executed against the sons or other descendants. S. § 3 IS 
a new section which explains the expression legal representative 
contained in S. ço. It was intended to reconcile the conflict of 
views, that existed between the Bombay and the Madras High 
Courts. It is in these terms : “ For the purposes of S. 50 and 
S. 52, property in the hands of a son or other descendant which 
is liable under the Hindu Law for the payment of the debt of 
a deceased ancestor in respect of which a decree has been 
passed, shall be deemed to be property of the deceased which 
has come to the hands of the son or other descendant as his 
legal representative.” As I understand the section if the 
property is one which is liable under the Hindu Law for the 
payment of a debt of a deceased ancestor that property shall 
be deemed to be property which has come to the hands of the 
son or other descendants, as his legal representative. The con- 
tention of the respondent would necessitate the addition of the 
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words “in respect of the decree so obtained.” There is no 
warrant for adding these words, and it must be held that where 
a decree is passed against the father in respect of property 
which would ordinarily be liable under the Hindu Law for the 
payment of his debt that that property is the property of the 
deceased in the hands of the son or other descendant for the 
purposes of S. ço and S. 52. Great reliance is placed by the 
respondents upon a decision of the Bombay High Court in 
Chunilal Harilal v. Bai Mani (6). In that case a decree for 
injunction was sought to be executed against the surviving co- 
parceners, who were not parties to the decree. It was held 
that the surviving co-parceners were not bound by the 
decree; for, on no construction of the term “ legal represen- 
tative ” could the members of a joint Hindu family be brought, 
wikain its definition, as contained in S. 2 (11) of the Civil Pro- 
cedure Code. Heaton, J. in the course of his delivering the 
Judgment observes as follows “The decree-holder justified 
his right to do this on the ground, the only possible ground 
that he could take, that the sons were the legal representatives 
of the persons against whom the decree was obtained. There 1s 
a definition of the expression “ legal representative ” in the 
Code of Civil Procedure. The sons here certainly do not 
fall within the meaning of that definition. They do not in 
law represent the estate of a deceased person and they are not 
persoms on whom has devolved the estate of a person sued in 
a representative character. So long as they do not come 
within the definition of “ legal representative then of couse 
it ig futile for the decree-holder to refer to S. 50 or S. 52 ot 
the Code. But it is urged that S. 53 gives to the decree- 
holder in this case a legal right to enforce the 1n- 
junction against the sons of the brother; and that 
might be so if S. 53 were purely descriptive of the kind of pro- 
perty which was deemed to be property of the deceased which 
has come to the hands of the sons or other descendants as their. 
legal representatives. If that section were purely descriptive 
and not imitative, then there would be force in the contention 
I am considering. But I think it is limitative as well as des- 
criptive.” With all respect to the learned Judges I am un- 
able to agree with their view that S. 53, C. P. Code is limita-. 
tive and not descriptive. The Judgment can however be sup- 
ported on the ground that an injunction is purely a personal 
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oo remedy and a decree for injunction + obtained against the 


v. tathers apprehended interference with the plaintiff's property 
Meyyappan cannot bind the sons who are not parties to the suit. This 
decision has been followed in Dwarka Das v. Krishna 
Kishore (7). There the brother of a deceased member of a 
joint Hindu family was sought to be brought within the defini- 
tion of the expression “legal representative.” It was held 
that he was not his legal representative. The case has no 
application to the facts of the present case. It is well settled 
that a decree against a member of a joint Hindu family cannot 
be executed after his death against the family property in the 
hands of the other members unless he was sued tn a representa- 
tive capacity; but where the dispute is about property, which is 
liable to be sold for payment of the debt of a deceased ancestor 
a decree against him in respect of that property is binding ubani 
the son or other descendant of the deceased ancestor. If the 
property could be made liable for the debt of a deceased ances- 
tor it is difficult to see why a decision in respect of such pro- 
perty should not be held to be binding upon persons who are 
the descendants of such ancestor. The position of a father is dif- 
ferent in several respects from that of an ordinary manager of 
Hindu family; and in view of that, the law allows execution of 
a decree passed against the father against joint family property 
in the hands of the sons, the limitation being that the property 
should be such as would be liable for the payment of his debt. 
In Sahib Thambi Marakayar v. Hamid Marakayar (8), it was 
hdd ‘The general rule of law, undoubtedly, is that in suits 
where one person is allowed to represent others as defendants 
in a representative capacity any decree passed can bind those 
others, only with respect to the property of those others, 
which he can in law represent, and no personal decree 
can be passed against them, although the parties on record 
co nominee may be made prsoneally liable. This is the princi- 
ple applied in suits against a Hindu family, as represented by 
its managing member, and in suits to which O. 1, R. 8 of the 
C. P. Code, 1908, is applicable.” In this case, taking all the 
circumstances into consideration, | have no hesitation in holding 
that the father, 61st defendant, represented the family. The 
«defendants 129 and 130 cannot object to the execution of the 
decree, on the ground that they were not parties to the suit. 
‘The decree was passed in respect of the family property which 
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the father could sell and which is liable to be sold for his 
debts. In this view also, I hold that the contention of the 
respondents must fail. In the result the appeal is allowed 
with costs in both Courts. 

Spencer, J. :_.Mr. Srinivasa Iyengar conceded that if the 
respondents were bound by the Judgment in O. S. No. 68 of 
1901, as they must be, if they claimed-through the 61st defen- 
dant, they could not set up any title by adverse possession. 

But he argued that there was no proof that the 61st de- 
fendant was other than a trespasser,and secondly that there was 
no authority for holding that any decree obtained against the 
manager of a joint family, other than a decree for the recoverv 
of a debt, could be executed against the members of that family, 
who succeeded to the family property by survivorship unless 
thaywere parties to the decree. 

On the facts it seems to be clear from the admission of 
Meyyappan (129th respondent) at the enquiry in. the lower 
Court, from the admission of Vellayan (130th respondent) in 
prior proceedings (Exs. E and D) that the disputed site was 
ancestral property acquired by purchase and partitioned be- 
tween the 61st defendant (Annamalai) andchis sons (129th 
and 130th respondents); and from the statement of Chinniah 
Ambalam (soth defendant and P. W. 2) and from Exs. B and 
I it appears that the purchase was made pendente lite from the 
40th defendant and another, who themselves purchased from 
the Kottaiyur Vallambars who set up rights opposed to ane 
of the Zamindar of Sivaganga in the- suit. 

As the father of respondents 129 and 130 and the Kottai- 
yur Vallambars were all litigating bona fide under the same title, 
all, including the 61st defendant’s sons, are equally bound by 
the result (Vide Gopalacharyulu v. Emmani Subbamma (5). 

The point of law as to execution based upon Baman and 
Heaton, JJ.’s Judgments in Chunilal Harilal v. Bat Nant(6) is 
avery strange and novel one to my mind. Those learned 
Judges declare that S. 53, C. P. C., is limitative and not des- 
criptive. With due respect I can see no justification for limit- 
ing the word ‘ decree’ in S. 53 to that class of decrees which 
are known as money decrees. The limitation in S. §2 is ex- 
press. But'S. 53:refers both to S. ço and S. 52, seeing that 
when the legislature intends to make a limitation, the same 1s 
clearly expressed, as it is in S. 52, there is every reason against 
implying such limitation. when it is not expressed in S. 50. If 


3. (1919) I L R 43 Mad 487. K (1918) 1 L R 42 Bom sou. 
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the word ‘ decree’ is to be understood as used in that limited 
sense in S. 53, how is it to be understood in Ss. 49 and 5o ? 
Nobody has ever hitherto thought of suggesting that no other 
decree except decrees for money can be trans- 
ferred or can be executed against legal representatives of 
judgment-debtors. 


“In Kamal Kutti v. 1 brayi (9), Benson, J., observed point- 
edly that if members of a family are bound by a decree obtain- 
ed against-the manager it was difficult to see on what principle 
they could be treated as strangers to the decree for the pur- 
pose of execution. If the decree could be execut- 
cd against them this implied that they were parties or represen- 
tatives of parties. In Ananthanarayana v. Swamtnatha 
fyer (10) a decree for the recovery of immoveable proper- 
ties obtained against a father of a family governed by D&rettk- 
shara Law was held to be executable against the sons. 


In Sahib Thambi Marakkayar v. Hamid Marakkayar(8) 
it was stated that in suits against a Hindu family as represent- 
ed by its managing member any decree passed would bind 
those others with respect to their property which he can in law 
represent. 

It is unnecessary to multiply authorities. It seems too 
obvious a proposition to require to be supported by a series of 
decisions. I agree with my learned brother that the lower 
Court’s ordet cannot be supported and that the appeal should 
be allowed with costs in both Courts. 


A.S., V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice WALLACE. 
Mantripragada Gourikantam 
and others Appellants* (Defendants 1 to 4) 
Y. 


Mantripragada Ramamurthy and others .. Respondents 
(Plaintif and defendants 5 to 7). 


Inam—Service Inam—Enfranchisement and issue of a title deed—Creation 
of a new title in favour of grantee—Exclusive possession against grantee prior 
to enfranchisement—Effect of—Adverse possession. 


9. (1901) I L R 24 M 658. 1o. (1914) 1 L W 643. 
8. (1911) 2 MW N 534. 
*S A Na, 1752 of 1922, 31st January, 1924. 
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The enfranchisement of a service inam and the issue of an inam title-deed 
create a new title in the grantee. 

Venkata Jagannadha v. Veerabhadrayya, I L R 44 M 643 followed. 

Lakshminarasimham v. Venkatardinayamma, 30 M L J 334 doubted. 

Whether 1st defendant was in exclusive possession of the service inam 
lands from 1905 and the inam was enfranchised in 1911 and a title-deed was 
then issued in favour of the plaintiff, the rst defendant and others and the 
1st defendant continued even afterwards in exclusive possession, the period of 
exclusive possession from 1905 to r91z will not count as adverse possession 
against the plaintiff as regards the title conferred by the inam title-deed of 
1911, provided that the Government's right to resume the lands in 1911 was 
not barred. 


Neelachalam.v. Kamaraju, 14 M L J 438 and Kotirajudu v. Venkataratnam, 

38 M L J 320 considered, 
Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Vizagapatam in A. S. 
No. 154 of 1922 (A. S. No. 395 of 1921 on the file of the 


District Court of Vizagapatam) preferred against the decree 
of the Court of the Additional District Munsif of Vizianaga- 
ramin O. S. No. 212 of 1921 (O. S. No. 28 of 1920 on the 
file of the Court of the Principal District Munsif of Viziana- 
garam). ae te 

Suit in January 1920, for partition and separate possession 
of a half share in the plaint scheduled land with Rs. 15 past 
mesne profits. The plaintif’s case was that the land was the 
joint property-of himself and the 7th defendant and was in 
“their possession and enjoyment till it was trespassed upon by 
1st defendant about 4 years prior to suit. Defendants 2 
to 4 were the undivided sons of the 1st defendant ; 5th defen- 
dant his mortgagee and 6th defendant his lessee. 

The 1st defendant and his sons contended that the plain- 
tiff, the 7th defendant and the 1st defendant each held a third 
share in the plaint land, that the 2|3 share of the plaintiff 
and the 7th defendant were conveyed away to the 1st defendant 
for consideration on 9-9-1905, that ever since the ist de- 
fendant had been in exclusive possession of the plaint land, that 
the first defendant had been in possession for more than the 
statutory period, and that the plaintiff’s claim was in any case 
barred. 

The District Munsif held the arrangement of 1905. was 
true, that the defendants 1 to 4 had been in exclusive posses- 
sion of the suit land since then ; and he dismissed the suit. 

On appeal the Subordinate Judge held that the suit land 
being admittedly part of Mirasi Karnam Service Inam, the 
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arrangement of 1905 could not affect it. And as the Inam 
had been enfranchised in favour of the plaintiff and 3 others 
in 1911, the plaintiff was entitled from that date to 1|4th of 
the Inam and therefore to 1|4th of the suit land; that his title 
accrued only in 1911 and therefore the suit was in time. He 


relied on 41 M. L. J. 1 (P. C.). 


In the result he gave the plaintiff a decree for 1|4th the 
suit land and proportionate mesne profits. 


Defendants preferred this Second Appeal. 

Y. Suryanarayana for appellants :__The learned Subordi- 
nate Judge has misread the decision in 44 Mad. 643 : 41 M. 
L. J. 1 (P. C.). That case merely decided that the family 
of the ofhce holder for the time being has no interest in a 
Karnam Service Inam. There the patta was issued to the-edece- 
holder on enfranchisement and it was held that he got the 
land as his absolute property. In the present case the patta 


is issued to 4 persons. Of them only the office-holder gets 


the title to the land. See 30M. L. T. 334. This case must 


go back for a finding as to who was the office-holder at the date 
of the enfranchisement, i.e. in 1911. If the plaintiff was not 
then the office-holder, he would get nothing. The enfranchise- 
ment cannot affect the rights pre-existing in the inam of the 


othce-holder. 


In any event, the ist defendant has been in exclusive pos- 
session since 1905, for 14 years before suit. His title by pres- 
cription is complete. Title to service inams may be acquired 
by prescription. See 14 M. L. J. 438 and 38 M. L. f. 320. 
These decisions have been followed ina recent case in 45 M. L. 
J. 791. The District Munsif has given no finding on the 


question of adverse possession, For that again the case must 
be remanded. 


K. N. Rajagopal Sastri, for B. Satyanarayana, for Ist res- 
pondent (plaintif). 

The enfranchisement of a service inam stands on a differ- 
'ent footing from that of a personal inam. In the latter the 
inamdar has a particular free-hold estate, for a life or lives, or 
an estate 1n tail male, as the case may be ; the Government have 
only the remainder or the reversion, and on enfranchisement 
they give up in consideration of an annual quit-rent, their re- 
versionary rights to the inamdar, whose estate is thus enlarged 
into a fee simple or absolute ownership. In a service inam 
like the Karnam's, the whole ownership is always in the 
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Government. The offwce-holder has no terms definite or in- — 
definite but merely enjoys the income as his wages, and his right Ramamurthy 
to the land is co-extensive with his tenure of office. See 44 
Mad. 643 P. C. So the enfranchisement of a Service Inam 
is in reality a resumption and re-grant to the persons named in 
the title deed. The power of the Government to resume 
the inam at their pleasure cannot be denied, as the ofhce-Molder 
has no particle of ownership in the Inam. The Government 
through the Inam Commissioner having disannexed the inam 
from the condition of service, and granted it to 4 persons, the 
latter gets an absolute title to the land. The decisions in 26 
Mad. 339 and 30 Mad. 434, F. B. have been expressly dis- 
approved by the Privy Council and are no longer law. The 
case in 30 M. L. T. 334 proceeds upon a misapprehension of 

h: effect of Madras Act VIII of 1869. That Act is in terms 
retrospective, applicable only to title-deeds issued “ here-to- 
tore, ” viz., before its enactment. Simultaneously with it, 
the form of the title-deeds thereafter to be issued was re- 
vised. See Inam papers, pp. 287, etc. Moreover that Act 
was intended only to save occupancy rights in lands out of which 
the inams were derived. See also the Preamble. Further 
the decision on this point in 30 M. L. T. 334 is obited and 
not binding on this Court. On the other hand in the cases in 
22 Mad. 204 (which is on all fours with the present case) and 
in 20 Mad. 454, title-deeds issued in favour.of persons not 
ofhce-holders at the time of the enfranchisement were upheld. 
The case in 30 M. L. T. 334 has been dissented from on"this 
paint by a Bench of this Court in 8. A. No. 287 of 1921 (un- 
reported), where also it was held that the Inam patta is a fresh 
root of title and the person named in it gets a good title to the 
mam whether he is the offce-holder or not. 

On the point of adverse possession also, I submit the 
learned Subordinate Judge was right. Iam willing to argue 
taking the facts at the worst against me, that assuming that 
neither the plaintiff or the 1st defendant held the office after 
1905, and that the latter's possession since 1905 was there- 
fore adverse to the office itself. My submission is two-fold :- 

Firstly : Title to land can be acquired by grant or pres 
cription. The transfer in 1905 by the plaintiff in favour of 
the 1st defendant is admittedly void as it is opposed to S. 5 of 
the Madras Act III of 1895. The rst defendant cannot rely 
on the subsequent accrual of title to the plaintiff in 1911 ; for 
S. 43 of the Transfer of Property Act is inapplicable to this 
case: 41 M. 418, (F. B.). Title by prescription is a mode 
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aa of acquiring’ ownership created by the Limitation Acts. Un- 
Ramamurthy less ownership is transferred in some manner known to the 
law, it will continue in the same person. In 1905 the owner- 
ship of the inam land was in the Government, as up to then 
the inam was admittedly in the enjoyment of the family of 
the office-holders without any partition. But before 1911 
the Givil Courts had no jurisdiction over the emoluments of 
the office (S. 21 of Madras Act III of 1895) and the Limita- 
tion Act had no application. Any possession of the appellants 
prior to 1911 therefore cannot be of any avail. See 21 Mad. 
134 andg M. L. T. 430. Those were cases under Madras 
Regulation VI of 1831, but this Regulation has been repealed 
and re-enacted in Madras Act III of 1895 and then for the 
first time made applicable to Karnam Inams in proprietory 
estates, In 14 M, L. J. 438 the inam was situate in an estate 
and the adverse possession pleaded was complete before 1895, 
i. e., before the jurisdiction which the Civil Courts had by virtue 
of Madras Regulation XXIX of 1802 was taken away by 
Madras Act III of 1895. Before this Act the inam in that 
case had become dis-annexed from the service. The report 
in 38.M. L. J. 320 does not give the facts. From the argu- 
ments in the same case in 59 Ind. Cas. 65 it would appear that 
the facts were similar to those in 14 M. L. J. 438. The case 
in 45 M. L. J. 791 is concerned with a Khaji’s inam. In our 
case the Ist defendant’s possession commenced in 1905, when the 
inam was yet unenfranchised and, when the Limitation Act did 
not apply. Nothing could have prevented the Government 
from resuming the inam even 60 years after 1905, as even 
after that length of time the 1st defendant could not acquire a 
title by prescription and the ownership would continue in the 
Government. So the possession of the 1st defendant could 
count only from 1911 when the enfranchisement took place, 
and the Civil Courts’ jurisdiction over the suit land was restor- 
ed.and the Limitation Act became applicable. From igiri 
only 9 years had elapsed before the Plaintiff's suit and it was 
therefore perfectly in time. 


Secondly :—The 1st defendant could not acquire a title by 
prescription to land which was inalienable by Statute. Madras 
Regulation VI of 1831 makes Karnam Service Inams (not in 
estates) ` inalienable by sale, mortgage or otherwise. This 
would include alienation by operation of limitation law (even 
if applicable). The words of Madras Act III of 1895, S. § 


are not quite.so.sweeping, but the marginal note “ inalienable,” 
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and the whole scheme of the Act, show, it is submitted, that er 
no change of policy was intended by the Legislature. See on Ramamurthy 
this point 47 Bom. 798 P. C. where the correctness of 9 Bom. 

198, F. B. is doubted. That the object of the Government 

has always been to keep full control over the service Inams 

(especially of Karnams) is clear from 44 Mad. 643, P. C. 

On this ground also, the rst defendant’s possession bécame 

adverse to the Plaintiff only in 1911 and the suit was in time. 

Y. Suryanarayana in reply.__A case in 2 M. H.C. R. 327 
lays down that enfranchisement cannot create rights where none 
existed before. (K. N. R. Sastri. That was a personal 
nam). The principle laid down by Bhashyam Iyengar, J., 
in 26 Mad. 339 is not affected by the Privy Council decision in 
44 Mad. 643. In 20 Mad. 454 both the grantees were office- 

—heldgrs at least at the time when the resolution to enfranchise 
was come to. 22 Mad. 104 and the unreported case cited 
are against me, but I submit that 30 M. L. T. 334 was correct- 
ly decided. As to the effect of Madras Act VIII of 1869, 
see I L. W. 329 at 332. On the second point, the Limitation 
Act of 1871 and 1877 specially exempted from their operation 
service inams to which Madras Regulation VI of 1831 applied. 
There is no question of general principles here. That Regu- 
lation has since been repealed, and the Limitation Act of 1908 
does not re-enact any exemption and in favour of inams to 
which Madras Act III of 1895 may apply. , My learned 
friend cannot claim the special period prescribed by Art. 149 
as that applies only when the Secretary of State is a party. An 
assignee from the Government has not the same privilege. 
(Wallace, J. You would say that the Government might 
have something to grant, say, 30 years after its dispossession, 
but the grantee would get nothing.) It has been so held. 

Y. Suryanarayana for appellant. 

B. Satyanarayana and K. N. Rajagopala Sastri for res- 
pondents. le 

The Court delivered the following 

JUDGMENT :—The plaintiff, the seventh defendant and 
another were the sons of one Bayyapuraju. The plaint pro- ` 
perty was a mirasi karnam inam enfranchised in the names o 
the seventh defendant, the plaintiff and Suryanarayana, who 
were the three sons of Bayyapuraju, and the first defendant, 


who is the brother of Bayyapuraju. Suryanarayana died long 
ago. The plaintiff sued for one half share in the property on 
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aca aaa the footing that first defendant had noright init. The first 

Ramamurthy defendant relied on a family arrangement in 1905 in which 
the plaintiff and the seventh defendant gave up their third 
shares to the first defendant. The District Munsif upheld 
that arrangement and dismissed the suit on the ground that the 
first defendant had been tn adverse possession for more than 
12 years since 1905. In the lower appellate Court it was 
argued that, as the enfranchisement of the inam was in 1911, 
the property was until then the absolute property of Govern- 
ment, that the first defendant, if he was from 1905 to I9II 
prescribing for a title for adverse possession, could so prescribe 
against Government only and had not completed such title, 
that no adverse possession was running from 1905 against the 
plaintiff since the plaintiff's title only began in 1911, and that 
the title of any of the grantees under the Inam title deet- 
began only on the date of the enfranchisement, namely in 1911. 
The lower appellate Court accepted that argument, and gave a 
decree for plaintiff. The first defendant appeals. 


There are two.main lines of argument for the appellant, 
first, that enfranchisement and grant of an inam title deed 
mean nothing more than a removal of the service obligation on 
the land and does not in any way affect the manner tn which the 
land was previously held or affect the rights of those previous- 
ly holding it, whether members of the service holder’s family 
or outsiders ; “and secondly that, even if it be held that the 
nam title deed implies total resumption by Government and 
re-grant that re-grant will not avail to disturb the pre-existing 
rights in the land, of persons not claiming any title or spes in 
the office, and, particularly will not rid the land of any right in 
the land acquired by outsiders by adverse possession. These 
points were argued on the assumption that, if the enfranchise- 
ment does not avail to break the running of.the adverse pos- 
session in favour of the first defendant, then the first defen- 


dant’s title by adverse possession is perfected. 


On the first point I am quite clear that it cannot now be 

* considered good law in the face of the Privy Council pronounce- 
ement in Venkata Jagannadha v. Veerabhadrayya (1). That 
decision interpreted an inam title deed of exactly the same 
terms as the present one and of almost the same date. It 
lays down ‘clearly that the lands comprising the emoluments 
of the karnam office are attached to the office as such, so that, 


I, (192113. L, R. 44 Mad. 643 : 41 M. LJ, 1 (P. C) 
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even if a stranger to the family is appointed, the land goes Gour!¥autam 

with the appointment, that eligibility to the office is a personal Rawamurthy 
matter, that the land goes with the office and is impartible, and” 
that Government, in the act of enfranchisement, severs the 
land from the ofice and allows the offce-holder for the time 
being to enfranchise it. The Full Bench ruling in Venkata v. 
Kama (2)and other rulings which have followed it art ap- 
proved in that decision, and other rulings of this Court which 
do not follow Venkata v. Rama(2) for example Guunatyan v. 
Kamakshi Iyer (3) and Pingala Lakshmipatht v. Bommireddt- 
palli Chalamayya (4) are disapproved’ of. The 
whole trend of that decision was set out and 
relied on in Second Appeal No. 287 of 1921 in 
this Court, with which | respectfully agree. It was there 
—dearly pointed out that the distinction between the enfranchise- 
ment at a service inam and that of a personal inam is that the 
latter is a mere release of the service obligation, re- 
. lease by the Crown of its reversionary interests, while the for- 
mer is a resumption of the land by Government and a re-grant 
of it to whomsoever Government pleases, although no doubt or- 
dinarily the re-grant would be to the holder of the office at the 
time of the enfranchisement. The appellant relies on the word- 
ing of Act IV of 1862, Act IV of 1868 and Act VII of 1869 
and the ruling in Lakshminarasimham v. Venkataratnayam- 
2a(5), Lhe first two Acts are mere legal statements of the evi- 





dentiary value of the inam title deed, while 
Act VHE of 1869 seems to me merely to sae 
the existing rights of occupancy holders or 


kudfvaramdars already on the land. It has been pointed out 
to me that Act VIII of 1869 in terms only applies to inam 
title deeds “ heretofore issued’ and this point seems to have 
been overlooked, if | may say so with respect, by Spencer, J., 
in Lakshminarasimham v. Venkataratnayamma (5). It does 
not follow from that Act that inam title deeds issued after it 
did not create a title where no title existed before. 
The other learned Judge, Ramesam, J., proceeded on the foot- ° 
ing that Venkata Jagannadha v. ) éerabhadrayya (1) does not œ 
prevent an aggrieved party, whose name was already in the 
title-deed, from showing that another name was included in 
it by mistake. I may also note that the pronouncement on 











2, (1884) I L R 8 Mad 249 

3, (1902) I L R26 Mad 339. 4. (1906) I L R30 Mad 434:17MLJ 101. 

g. (1921) 30M L T 334. 1, (1921) I L R 44 Mad 643:44M LJ 1(P C). 
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Gourikantam this point in that case was not necessary for the decision of the 
Ramamurthy Case, since the decision proceeded on a finding of estoppel 
“aliunde. I therefore follow what I conceive to be the ratio 

decidendi of the 44 Mad. case and hold that the enfranchise- 

ment of a service inam and the issue of a title-deed thereupon 

create a new title in the grantee. I do not in any case under- 

stand the first defendant to contend here that the name of the 

plaintiff was included in the inam title-deed by mistake other 

than failure to give effect at the time of the issue of the title- 

deed to his own title by adverse possession. There is no plea 

before me, for example that the grantees were not at the 

time holders of the service. 


This brings me to the second point, namely, whether as- 
suming that the first defendant has been in exclusive posgessian— 
of the land for more than 12 years before suit, that prescrip- 
tive title can avail] against the rights of the grantees under the 
title-deed. Such an argument has been considered in S. A.- 
No. 287 of 1921 quoted above, and it was there decided that 
no one claiming adversely to the inam title-deed can succeed 
on prescriptive title, unless he proves either, that there was no 
inam at all, or that Government had no right left in it at the 
time of the resumption, that is, that his prescription was for 
more than sixty years at the date of the grant. The first 
alternative does not arise here since it is not contended that the 
land was not service inam. As to the second alternative the ap- 
pellant argues that it is not necessary for him to prescribe 
against Government, and that it is sufficient if he had prescribed 
against the plaintiff, who claims under the title-deed. Since, 
however, I hold it is clear on the authority of the 44 Mad. case 
that enfranchisement is a clear and unequivocal resumption by 
the Government of the land and a re-grant to whomsoever it 
pleases, it follows that, unless Government had at the time of 
the resumption no right to resume, the first defendant has no 
case. If the rulings relied on by him, Neelachalam v. Kama- 
raju (6) and Kotirajudu v. Venkataratnam (7) imply the con- 

e trary, they must be taken to have been overruled by the 44 M. 
case, which was pronounced in 1921. The case of Majanath 
Ali v. Mujafar Ali (8) is a case of a khaji inam, to which the 
44 Mad. case has no application and is not in point here. Dif- 
ferent considerations, as pointed out in that case, apply to the 
cases of personal inams. 











1, (1903) 13 ML J438. 7. (1919)38 M LJ 320. 8. (1923) 45 ML J791. 
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Another point might.have been taken, namely, that, as the Gour'kantam 
first defendant is one of the grantees, presumably he wasan Ramamurthy 
offce-holder prior to the grant and therefore was holding not 
adversely to the office-holder but on his or their behalf. But, 
as there is no evidence as to who actually was the holder at 
the time of the grant and as the case can be disposed of on the 
lines indicated above without going into that question, | need 
not consider it any further. 

I hold, therefore, that the finding of the lower appellate 
Court is correct. The Second Appeal is therefore dismissed 
with costs. 


C. A.S. Second Appeal dismissed. 


wwe. JN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :— MR. JUSTICE PHILLIPS AND MR. JUSTICE 
ODGERS. 


R. Viswanatha Pillai Petitioner® (ist counter petitioner ) 


7, 
{. K. Periaswami Pillai Respondents (Petitioner and 
Counter-petitioner Nos, 2 to 6). 


Madras Act V of 1920—Election—Validity—Ballot paper—Initials of poll- yi wanatia 


ing officer placed on face of—Effect—Serial number printed on face of ballot Pillai 
paper—Effect—Elcctton Rules 14 (1), 17 (1)—Rule requiring marking of V. 
serial number on back of ballot paper—Validity. oe 


The placing by the polling offcer of his initials on the face of the ballot 
papers does not per se contravene R. 14 (1) of the Election Rules framed unfler 
Madras Act V of 1920, and does not in itself invalidate the votes The 
placifig of such initials does not in any way facilitate the identification of the 
particular voter and consequently, the provisions of R. 17 (1) are not infringed 
thereby. 

The serial number printed on the ballot paper is not a mark by which the 
voter may be identified within the meaning of R. 17 (1) ; and the fact that 
the serial number appearing in the counterfoil of the ballot papers was printed 
vot only on the back of the ballot paper itself but also upon its faco does not 
invalidate the election. 


It must be only from the mark itself that the means of identification must 
be obtained. 


The Rule providing for the making of the serial number on the back 
of the ballot paper is not ultra vires of the Government. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the order of the District Court of Jrichinopoly, dated 8th 
November 1923 in Original Petition No. 126 of 1923. 


*C R P No. 1073 of 1923. 18th, 22nd January and sth February, 1924. 
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— T. R. Ramachandra Atyar and Sa R. Dikshit for petitioner. 
De K. Rajah Atyar for respondent. 

Periaswami ae ; 
Pillay. The Court delivered the following 


JUDGMENT :— This petition relates to an election held in 
the Trichinopoly Municipality, and the only question for con- 
sidegation is whether certain ballot papers that were then re- 
corded are valid or not. These ballot papers are objected tc 
on the ground that they infringe Rule 17 (1) of the Rules for 
the conduct of Elections of Municipal Councillors. That Rule 
is as follows “Any ballot paper which is not duly marked, or 
on which votes are given to more candidates than there are 
members to be elected. or on which any mark is made by which 
the voters may afterwards be identified, shall be invalid. ” In 
the present case the contention before the District Judge of 
Trichinopoly was that these votes were invalid, becauSe the 
polling officer had initialed the ballot papers not only on the 
back as directed in R. 14 (1) but had also placed his initials 
on the face. This placing of initials on the face does not 
per se contravene R. 14 (1) and we agree with the District 
Judge that in itself it cannot invalidate the votes and we also 
agree with the District Judge that the placing of these initials 
does not in any way facilitate the identification of the parti- 
cular voter and, cansequently, the provisions of R, 17 (1) have 
not been infringed thereby. 


In this Court a fresh objection is taken to these ballot 
papers on the ground that the seria] number which appears in 
the counterfoil of the ballot papers has been printed not only 
on the back of the ballot paper itself but also upon its face, 
although the form prescribed under the Rules distinctly states 
that the numbers shal] be printed only upon the back. It is 
argued that this number is a mark by means of which the voter 
may be identified. The rules, however, prescribe that all 
ballot papers shall have this number upon the back and there 
is no doubt that, when the ballot paper is handed to the voter, 

e a candidate or his agent may very easily see this number and 
make a record of it. Similarly as there is no provision that 
the backs of the ballot papers shall not be seen during the count- 
ing, it would appear that, if the candidate had recorded these 
‘numbers with the voter’s name against each, it would be possi- 
ble to identify the voter of any particular ballot paper. The 
putting of this number on the face would render such a process 
casier still ; but it must be remembered that, although the 
Rules are framed with a view to obtain secrecy of voting, it 
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is impossible to defeateall attempts which may be made to a 
violate that secrecy, and probably no Rules could be framed zA 
which could defeat every deliberate attempt made by a candi- TAA 
date's agent to violate secrecy. It is suggested that even the | 
number on the back of the ballot paper is liable to violate this 
secrecy, but it is also essential that the ballot paper shall bear 
some mark on the back for purposes of identifcatiorf, for, 
otherwise, there will be no means of preventing false ballot 
papers being inserted into the box. [f itis once conceded that 
this number on the back is essential, we do not think that the 
addition of that number on the face would make any difference, 
unless it were proved that a list of names with the correspond- 
ing serial numbers had been prepared and that the voters 
could, therefore, be identifed, Nv. doubt in this case such a 
~l ist might have been prepared and the voters identified thereby, 
but it has been laid down in Woodward v. Sarsons (1) that the 
identification must be made by seeing the paper itself or by 
reference to other available facts. Here the inspection of the 
paper would not reveal the voter’s identity and, if there 1s no 
list such as mentioned above available for reference, the identity 
could not be discovered. We think, therefore, that this num- 
ber is not a mark by which the voter may be identified within 
the meaning of R. 17 (1) and in this connection reference 
may also be made to the Judgment of Field, J. in 4 O Malley 
and Hardcastle, page 34 in which he follows Woodward v. 
Sarsons (1) and says that it must be only from the mark it- 
self that the means of identification must be obtained. “We 
would, however, point out that the printing of the number on 
the face of the ballot paper is not authorised under the Rules 
and should not be repeated in future elections. 
A further contention is raised that the Rule providing for 
the marking of the serial number on the back of the ballot 
paper is ultra vires because it is not conducive to the secrecy of 
the ballot for which purpose the Rules were framed. As re- 
marked above, it is impossible to obtain absolute secrecy if per- 
sons are deliberately scheming to violate ıt. The Rule ts a 
reasonable one made for the identification of ballot papers and 9 
for the prevention of insertion of false papers and, conse-, 
quently, we cannot say that it is in any way ultra vires of the 
Government. 


In the result, the petition is dismissed with costs. 


A. S. V. Petition dismissed. 


C e o 
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1 10C P D733. 
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In THE High COURT oF JUDICATURE AT MADRAS. 


PRESENT :__Mr. JUSTICE PHILLIPS AND Mr. JUSTICE 
ODGERS. 
A. Sethurama Mudaliar Petitioner® (Respondent) 


V. 


M. Ps Mangala Goundar Respondent (Petitioner). 


“Mudaliar Madras Act V of 1920, R. 17 (1), S. 9 (1)—Ballot papers given to voters 
with serial number and voters own number on electoral soll inserted on back— 


Mangala Validity of clection—Effect on—Election decalred void—E ffecit—New election— 
Goundar Retiring councillor if deemed to have been re-elected. 

At a municipal election, the polling officer, when giving out the ballot 
papers to the voters, put vot only the serial uumber on the back of them but 
also the voters’ Own number on the electoral,,roll, with the rcsult that anyone 
seeing this number on a voting paper could, by a reference to the electoral roll 
which was available to everybody, identify the particular voter. Asa matte T sso 
of fact, the numbers were not particularly noticed at the time of the election 
in question, and the voters were not identified thereby. 

Held, that the votes were invalid under R. 17 (1) of the Election Rules 
framed under Madras Act V of 1920, and that, as all the votes cast at the 
election were invalid, no proper election had been held and that the candidate 
returned had not been properly elected. 

Held further that the effect of the election being declared void was that a 
fresh election should be held and not that the retiring concillor should be 
deemed to have been re-elected. 

Rule 17 (1) of the Election Rules does not require that the identification 
shall be made but merely that there is a possibility of such n i by 
reason of the mark., 

S. 9 (1) of Madras Act V of 1920 is not meant to apply to cases where an 


election has been held and ts subsequently declared void. 


Petition under S. 115 of Act V of 1908 and S. 107.0f 
the Government of India Act, praying the High Court to re- 
vise the order of the Court of the Subordinate Judge of 
Dindigul, dated 3rd December, 1923 in O. P. No. 30 of 1923. 

S. Muthiah Mudaliar, K. S. Ganapathi Atyar and Watrap 
Subramania Atyar for petitioner. 

K. V. Krishnaswams Atyar and N. Swaminatha Aiyar for 
respondent. 


A The Court delivered the tollowing 
JUDGMENT :__In this petition the Subordinate Judge of 
' Dindigul has found that the ballot papers at a Municipal elec- 
tion held in Palani Municipality are invalid under R. 17 (1) 
of the Election Rules. The polling officer, when giving out 
the ballot papers to the voters, put not only the serial number 
upon the back of them but also the voters’ own number on 





*C R P No. 1072 of 1923, 5th February, 1924, 
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electoral roll. Consequently, anyone seeing this number on a remy 
voting paper could, by a reference to the electoral roll which v, 
is available to everybody, identify the particular voter; and = Gangala 
it has been held in Woodward v. Sarsons (1) in an almost iden- 
tical case, that the ballot papers were invalid ; but in that case 
the electoral numbers were placed, not upon the back, but upon 
the face of the ballot paper. It is now argued that this makes 
a great deal of difference, because the back and the front of the 
paper cannot be seen at the same time. In Madras there is 
no rule like the English rule enjoining on the Returning Officer 
the necessity of keeping the ballot papers face upwards as far 
as possible, and it is not suggested that the backs of the ballot 
papers would not be visible when taken out of the box. 
R. 17 (1) merely says that the paper is invalidated by any 
__ Mark put upon it by which the voter may be afterwards identi- 
fied? Considering the possibility and even the probability of 
the back of the voting paper being visible to the candidate or 
his agent, the fact that the electoral number is on the paper 
would afford a ready means of identification, and it is I think 
such a mark as is contemplated in R. 17 (1). No doubt, at 
the present election these numbers were not particularly 
noticed at the time of the election and, as a matter of fact, 
the voters were not identified thereby but the Rule does not 
1equire that the identification shall be made but merely that 
there is a possibility of such identification by reason of the 
mark. In fact, in the case already referred to, Woodward v. 
Sarsons (1), the Court observed that in the case before ig the 
numbers had not been identified ; but as they could have 
been seen by the persons present at the counting of the ballot 
papers, it was held that the rule, which is similar in England 
to that in Madras, had been violated and the votes were in- 
valid. It is argued for the petitioner that the decision in 
Wood ward v. Sarsons (1) cannot be applied to India, because 
under R. 17 (1), the mark by which identification may be had 
must be placed on the voting paper by the voter himself. Ap- 
parently the first part of the Rule does apply to marks put ° 
by the voter, but there is nothing in the latter part to show 
that it is the voter himself who must put the mark by. which he 
may be identified ; and in the absence of words restricting 
the meaning of the Rule, I see no reason why the view held 
in Woodward v. Sarsons with reference to similar rule should 
not equally apply to R. 17 (1). There is no restriction in 





(1) 10C. P D. 733. 
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Sethurama n a 
Mudalias the words of the rule and, consequently, no restriction could be 


v. read into it without adequate reason. It follows, therefore, 
et that these votes are invalid under R. 17 (1) and inasmuch 


as all the votes cast at the election are invalid, no proper elec- 
tion has been held and the petitioner has not been properly 
elected. 


Pt is then argued for the petitioner that under S. 9 (1) 
of the Madras Municipalities Act V of 1920, the petitioner 
who is the retiring councillor mu st be deemed to have been re- 
elected. That section reads as follows : “If for any cause 
no councillor is elected at an ordinary election held under the 
previous section, the retiring councillor shall, if willing to serve, 
be deemd to have been re-elected.” The argumnt is that, 
as all the votes cast were invalid, there has been no election of 
a councillor and that, consequently, the provisions of S. 9. ( 1) 
apply. On the other hand, it is contended for the respondent 
that this section is only applicable to cases in which an election 
is held but no candidates are nominated for election or no 
voters vote for any of the candidates. The petitioner's con- 
tention has the support of the case, /n the matter of the Spectfic 
Relief Act and In the matters of Sarafally Mamooji and Jaffer 
Jushib (2), where Macleod, J., read a similar section in the 
Bombay Municipal Act as being applicable in the case of an 
invalid election. The point is not at all discussed in Macleod, 
J's Judgment and it does not appear whether there areerules 
framed in Bombay similar to those framed in Madras for the 
decfsion of disputes as to the validity of an election. From 
the Madras rules framed for this purpose it is quite clear that 
S. 9 (1) is not meant to apply to cases where an election has 
been held and is subsequently declared void, for R. 12 states 
that the Judge, on declaring an election void, must proceed to 
declare some other party to the petition to have been dulv 
clected, or must order a fresh election. It is suggested that 
the first portion of this Rule declaring any other party to the 
petition to be duly elected applies to the case of the retiring 
councillor who would generally be made a party. [t does not 

e follow, however, that a retiring councillor would necessarily be 
ea party and | do not think that it is the intention of this Rule. 
Lf the section applied to all cases of invalid elections, there is 
no reason why it should not say so in terms but it purports 
‘to apply only to the case where no councillor is elected. When 
an election has been duly held and votes have been cast and a 








2 (1910) IL R 34 Bom 659. 
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councillor has been declared duly elected, can it be said, when Sethurama 
: ; e. ; Mudaliar 
that election is declared void, that no councillor has been elect- y. 


cd? I think not, for the councillor undoubtedly was elected Mangala 
oundar 


and would remain in office as a councillor provided that no 
petition objecting to such election was put in. In this view, 
>. 9 (1) is not applicable to the present case and, consequently, 
a fresh election must be held and this petition dismissed with 
costs (two sets). 


Odgers, J :—-I agree and have nothing to add. 
A.S V. Petilion dismissed, 


IN THE HIGH COUT OF JURISDICTION AT MADRAS. 


PRESENT :—MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice, AND MR. JUSTICE KUMARASWAMI SASTRI. 


Bathaı Baluswam: Iyer and another Appellants™ (Defen- 
dants 6 and 7) 


V 


Chetty V. Krishnaswami lyer and 
others Respondents (Plaintif and 
Defendants 1`to 5). 


Transfer of Property Aot, S. 83.—De posit nnder—Validity—Ef fect—Death of Baluswami 
inorigagee—Dispute as to who ıs legal ve presentattva—De posit sit case of. Iyer 


On receiving a petition under S. 83 of ths Transfer of Progerty Act it is the ce a: 
statutory duty of the Court to give notice to the mortgages, and itis the mortga- swami 
gee’s duty upon receiving such netice to state ihe amount due on the mortg&ge Iyer 
and his willingness to accept the money deposited in full discharge of tbat mort- 
gage thd to deposit the mortgage deed in Court and receive the money. The 
expression '' mortgagee’ in S. 83 includes the legal representatives of the 
mortgagee, and where there are disputes among the heirs of the mortgagee and 
money is deposited in Court but the money not drawn out owing to those disputes, 
interest will cease to run from the date of the deposit. 

On the death of asimple mortvagee there was a dispute between his widow 
aid bis adopted son as to who was entitled to his estate. Each gave notice to the 
mortgagor not to pay interest to the other claimaat The appellants, who were 
the purchasers of the eyuity of redemoation, paid the money due up to date into m 
Court under S. 83 of ‘he Transfer of Property Act. The petilion prayed for the 
issue of notice to the widow and the adopted son of the mortgagee, for cancella- r 
tion of the hypotbecation deed and the return of the title deeds, and for a direction 
that they should take the amount due from the amvunt doposited in Court and pay 
the petitioner's costs. In thebody of the petıtioa there was a statement that it 
was Just that an order should be passed directing either the two caunter-petitioners 
or anybody who might be entitled, to receive the whole of the said a nount or the 
amount toat might be found due, The widow and the adopted son each asked for 


* -Appeal No. 39 of 1923 28th January 1924, 
R—63 
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the payment of the whole amount to the exclusion of the other ; but neither stated 
what amount was due at that time or questioned the sufficiency of the amount 
deposited. In a suit for sale On foot of the mortgage instituted by the adopted son 
who was ultimatey found to be entitled to the estate, Aeld that the deposit under 
S, 83 was a proper deposit and that interest ceased to run from the date thereof. 
Appeal against the decree of the Court of the 2nd Addi- 
tional Subordinate Judge of Madura in O. S. No. 84 of 1922. 
C. V. Ananthakrishna Iyer and R. Srinivasa Iyengar for 
appellant. 


C, Krishitamachari for respondent. 

The Judgment of the Court was delivered by 

The Officiating Chief Justice : This is a suit for sale of 
mortgaged property brought upon a hypothecation bond dated 
the 6th of December 1917. The interest was at 9 per cent. 
per annum, and in default of payment in regular monthly in- 
stalments it was to be at 15 per cent. Interest was regularly paid 
until the mortgagee died on the 30th of July 1918. Upon his 
death, there was a dispute between the widow and his adopted 
son as to which was entitled to his estate. Each gave notice (Exs. 
VIII and IX) to the mortgagor not to pay interest to the other 
claimant. The appellants, who are purchasers of the equity 
of redemption, paid the money due up to date on the 15th of 
January, 1920, into Court under S. 83 of the Transfer of Pro- 
perty Act. There was a suit by a stranger against the widow 
and the adopted son, O. S. No. 49 of 1921, which wes com- 
promised by the widow admitting the right of the adopted son. 
The Subordinate Judge has given the latter, who ts the plaintiff 
in this suit, a preliminary decree for sale of the hypothecation 
in default of payment of the amount claimed including interest 
and costs within two weeks from the decree. 


The Subordinate Judge has held that the deposit made 
by the appellants was not a proper deposit under S. 83, because 
it was conditional. He says that the appellants when deposit- 
ing the amount into Court, requested the Court to decide 
which of the two counter-petitioners was entitled to receive 
the amount and also to decide whether the higher rate of inte- 
rest was payable or not, and further to fix the amount of com- 
pensation due for breach of contract in case the higher rate of 
interest was considered to be penal. We have perused the 
petition put in by the appellants, which is Ex. I. The prayer 
portion of this petition merely asks for the issue of notice to 
the counter-petitioners, for cancellation of the hypothecation 
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deed and the return of the title deeds, and for the direction  Baluswami 


; Iyer 
that they should take the amount due from the amount deposit- v. 
cd in Court and pay the petitioner's costs. There is no re- p 


quest that the Court should decıde whether the higher rate of lyer 

interest was payable or not and should fix the amount of com- 

pensation payable, as the Subordinate Judge surmises. ln 

the body of the petition there is a statement that ıt 1§ just 

that an order should be passed directing either the two counter- 

petitioners or anybody who may be entitled, to receive the 

whole of the said amount or the amount that may be found 

due. The Court refused to pass an order upon this petition 

on the ground that the counter-petitioners were disputing each 

other’s title to receive the mortgage money, not on the ground 

that the amount due had not been determined. Neither the 
““““\idow nor the adopted son in their replies to the petition 
raised any objection as to the correctness of the amount, deposit- 
ed. he 2nd counter-petitioner, who ts the plaintiff in this 
suit, stated that he was advised that he was entitled to a larger 
amount, but he did not say what amount was actually due to 
him. The other counter-petitioner said that she was not able 
to say whether the amounts deposited into Court were the cor- 
rect amounts because the 2nd counter-petitioner had taken away 
the bond. The present plaintiff expressed his willingness to 
receive the amount deposited if it was paid to him uncondi- 
tionafly and said that if that was done he would waive all other 
objections. The other counter-petitioner similarly asked for 
the whole amount to be paid to her. There was no prayer 
onthe part of either the petitioner or the counter-petitioner 
for a regular enquiry as to the exact amount due. On re- 
ceiving a petition under S. 83 it was the statutory duty of the 
Court to give notice to the mortgagee, and it was the mort- 
gapee's duty upon receiving such notice to state the amount due 
on the mortgage and his willingness to accept the money depo- 
sited in full discharge of that mortgage and to deposit the 
mortgage-deed in Court and receive the money. The Court’s 
reason for refusifig to pass orders upon this petition was 
clearly wrong. It has been decided in Subba Rao v. Paddi- 
ammal Nadathi (1) that the expression “ mortgagee” in. 
S. 83 of the Transfer of Property Act includes the legal re- 
presentatives of the mortgagee and that a deposit by the mort- 
gagor of the mortgage money is payable to the legal représenta- 
tive as a legal deposit ; and in Nagathal v. Arumugham Pillai ? 


~~" 47 (1923) 46 M. L. J. 74. l © 2, (1923) 44 M. L. J. 362, 
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= it has been held that, where there are disputes among the heirs 
ae of the mortgagee and money is deposited in Court but the 

swami money not drawn out owing to those disputes, interest 
ye will cease to run from the date of the deposit. In Ram- 
sumran V Schibzada Bijai Pratab Narain Singh! where there was 

a dispute as to the succession to the estate of the mortgagee and 

the mortgagor deposited the money in Court on account of the 

persons so claiming, it was held that he had complied with the 
requirements of S. 83. The Subordinate Judge was, therefore, 
in error in treating the deposit as having been conditional, on 
account of the title of the legal representatives being undecided. 

It was no fault of the mortgagors that the succession to the 

mortgagee’s estate was in dispute, and they cannot therefore 

be made to suffer in consequence. —— 


As regards the rate of interest due, the 2nd counterpetitioner 
did not in his reply petition, as he should have done, state how 
much money was due at that time nor did he question the 
sufficiency of the amount deposited. He therefore, cannot now 
be heard to argue that the deposit was invalid because the rate 
of interest was undecided. The depositors were willing that he 
should take the whole of the amount deposited if the principal 
and interest came to that amount; and it is not now suggested 
that anything more was due. The Subordinate Judge has fur- 
ther held that the deposit was not a proper one because interest 
was not calculated for the date of the deposit, 16-1-1920, 
but interest was deposited for the 5th of July 1918 treating 
that as the first date of the default. The hypothecation deed 
being dated the 6th of December 1917, there could be no default 
before the 6th of July and, therefore, if interest for one day, 
namely, the date of the deposit was in defect, it was made up 
by the amount deposited for the 5th of July 1918, when nothing 
was due for that date. 


e It is not necessary to decide the further question which has 
been raised before us, that is, whether the Subordinate Judge 
was right in ordering penal interest to be paid from the date of 

° the default or whether the Court should allow a reasonable rate 
of compensation. 


Holding that the deposit made by the appellants was a 
proper deposit, we must allow the appeal and modify the decree 


ay a 








1, (1885, 5 A. W. N. 347. 
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by disallowing tnterest from the date of the deposit in court 
16-1-1920. The respondents must pay the costs of the 
appellants in this court. Each party will bear his own costs in 


the lower court, 
A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—NMR. JUSTICE WALLACE. 


Aiyisa Bivi Ammal Appellant™ (Plaintiff.) 
UV 
Kalandarsa Rowther and another Respondents (Defis, 
1 and 3.) 
Adverse possesstoti— Mortgage void—Mortgagee tu possession under—Sale Aiyisa 
eth 1 11 favour of--Possession held under, for 1} years~Effect—Rights of parties Bivi 

Ist defendant was adinitted into possession of immoveable property in 1893 Ammal 

under a mortgage executed by a person who was not the g sard:an of the plaint fs, 7 
j : Kalandarsa 

then minors, i.e., under a void morigage. While the Ist defendant was sọ in possss- Rowtber. 


sion, the same person acting on behalf of the plaintiffs sold the property to the 
Ist defendant in 1900. This sale was, like the mortgage, void. 

Held, that the effect of the sale was to alter the nature of the possession 
which lst defendant had in the property, t/s., from that of a mortgagee to that ot 
an absolute owner, and that after 12 years from 1900 Ist defendant acquired 
absolute ownership by adverse possession, 


Second Appeal against the decree (on remand) of the Court 
of the Subordinate Judge of Mayavaram in Appeal Sutt No. 29 
of 1917, preferred against the decrec of the Court of the District 
Munsif of Mayavaram tn Original Suit No. 316 of 1916. 


V. Narasimha Iyengar for appellant. 

K. Sankara Sastri for respondent. 

The Court delivered the following 

JUDGMENT :- The ruling in Jimamoandi v. Mutsaddi ! 
which was relied on by this Court in its judgment of 10—2— 
1920 for holding that the sale Exhibt III is not binding on the 
plaintiff is equally in point to hold that the mortgage Exhibit I is 
not binding on the defendants. Both transfers being by a person 
not guardian of the minors, are equally void. 

So that the position is this: Ist defendant was admitted ° 
into possession in 1893 under a void mortgage. The nature of 
his possession after that was nevertheless that of mortgagee “ 
and not absolute trespasser—see Gopala Dasu v Rami 2 
and he began then to prescribe by adverse possession for 


ee eS 


* S, A No 18 of 1921. 17th January 1924, 
1. (1918) I. L. R. 45 Cal, 878, 35 M. L. J. 422 (P. C) 
2. (1921) I L.R 44 M. 910 
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ge the legal status of mortgagee which, if his possession was not 
Ammal altered or disturbed, he would acquire, after twelve years of 
on ee such possession, 1. e. the plaintiff would after such a period of 
Rowther, 12 years be barred by limitation from contending on the ground 


that the mortgage was a void one, that 1st defendant was not 
even mortgagee, But while the 1st defendant was thus prescri- 
bing for a legal mortgage title, the same mortgagor on behalf of 
the plaintiffs, chose to sell the property to him in 1900 under 
Exhibit HI. This sale no doubt was equally void as the mortgage 
was. But it had the legal effect of altering the nature of the 
possession which 1st defendant had in the property. He began 
in 1900 to prescribe by adverse possession for a vendee’s title, 
just as in 1893 he had begun to prescribe for a mortgagee’s title, 
and that the manner of h:s possession was prescribing for full oo 
ownership was clearly known to the party who had deliberately 
converted the mortgage into a sale. 

It seems to me, therefore, quite clear that after 12 years from 
1900, 1st defendant had prescribed by adverse possession for a 
full vendee’s title, 1. e, absolute ownership, and that it is not 
open to plaintiff now to contend that the mortgage title emerges 
again when the sale is held void, and the defendants must 
therefore prescribe for 60 years. The plaintiff's guardian 
converted the possession of Ist defendant as mor tgagee into 
that of vendee. 


fit should be argued that the adverse possession as vendee 
vanishes when the sale is held void, it must in the circumstances 
of this case equally follow that the adverse possessi@n as 
mortgagee vanishes when the mortgage is held void. The 
plaintiff would then be in a worse case, since then 1st defendant 
would have been an absolute trespasser since 1893, and the suit 
would be long barred by limitation. 


The Lower Appellate Court’s decision is correct and I 
ji dismiss this appeal with costs. 


A. 3. V. Second Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN. 


Abdul Jaffar Sahib and others Appellants” 
(Defendants 1 to 3). 


V. 
K. Venugopal Chettiar and others Respondents. | 
(Plaintiffs, L. Rs.) 

Partnership—Dissotulion o} old partnership and forma iion of new one— Abdul 
Accounts of old Partnership--Right to take, on dissolution of new one--Condilion Jaffar 

; Sahib 
—Limitatson. : 

The plaintiff, the 2nd, 3rd, and 4th defendants, and the Ist defendant's fatber Venugopal 


had a partnership in bamboo trade from 1912 to 1913, 1st defendant's father died Chettiar 
in tbat year. Nevertheless the same bamboo trade was carried on by the survi- 
ving members along with the lst defendant, and apparently the father's share was 
treated as the Ist defendant's share in the new partnership which continued till 


wa, 1917. 1n 1918 plaintiff instituted a suit for dissslution of partnership, for the 


/ 


taking of accounts and for recovery of bis share of the profits, the accounts which 
the plaintiff wanted to be taken baing not only of the trada3 from 1913 to 1917 
but also of the trade in 1912—1913 

Held that the claim to take accounts of 1912—13 partnership was not barred 
by limitation. 

No doubt, wben a partner dies, the partnership comes toan end under the 
Contiact Act. But nevertheless if the remaining partners continue the business for 
the purpose of ascertaining what shares those remaining partners brought into 
the new partnership an account may have to be taken of the cld partnership and 
there will be no question of limitation at all in such acase as that, for the account 
of the old partnership is taken not for tbe purp vse of enforcing the claim to the 
money due as profitsin that partnership but for the purpose of ascertaining 
what theca pital supplied by the continuing partners was to the new partnership. 


Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in Appeal Suit No. 196 of 1921 (A. S. No. 

331 of 1920 on the file of the District Court of North Arcot) 
preferred against the decree of the Court of the District Munsif 
of Tiruvannamalai in O. S, 534 of 1918. 

S. T. Srintvasagopala Chari for Appellant. 

N. Swaminatha lyer and K, G. Srinivasa Iyer for Respon- 
dents. 

The Court delivred the following. 

JUDGMENT :—!n this case the plaintiff brought a suit for °” 
dissolution of partnership, for the taking of accounts and for re- 
covery of money due to him as porofits, It would appear that the 
plaintiff, the 2nd, 3rd and 4th defendants and the Ist defendant's, 
father had a partnership in bamboo trade from 1912 to, 1913. 

The 1st defendant’s father died in that year and that of course 
in law amounted to a dissolution of the partnership. Nevertheless 
“S.A, No. 788 of 1922. 7th January 1924 
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Abdul 
Jaffar the same bamboo trade was carried pn by the 2nd and 3rd 


— defendants along withIst defendant who was the son of the 
Venugopal deceased man and plaintiff was also added as a partner. Itisa 
Chettiar A ; ae l ' 
question in this case whether the plaintif came in asa partner 
or only as a sub-partner of defendants 1 and3 alone. The 
Subordinate Judge has found that in taking the plaintif into the 
firm*of defendants 1 to 3, the defendants 1 and 3 who alone 
entered into the contract with the plaintiff under Ex. A really 
acted on behalf of the firm including the 2nd defendant, and I 
think I must accept that the finding as a finding of fact and hold 
that the plaintiff became not a sub-partener but a partner in 
the second partnership which continued till 1917. The 
plaintiff is now suing for the accounts to be taken not only of 
the trade from 1913 to 1917 but also of the trade in 1912- 1913. 
It is contended before me thatthe claim to take accownts of 
1912-13 partnership is barred by limitation and those accounts 
should be excluded from the decree. No doubt when a partner 
dies, the partnership comes to anend under the Contract Act. But 
nevertheless as was held in the casein Ahinsa Bibi v Abdul Kader 
Sahib (1) if the remaining partners continue the business, for the 
purpose of ascertaining what Shares those remaining partners 
brought into the new partnership an account may have to be taken 
of the old partnership and there will be no question of limitation 
at all in such a case as that, for the account of the old partner- 
ship is taken not for the purpose of enforcing the claim to the 
money due as profits ın that partnership but for the purpose of 
ascertaining what the capital supplied by the continuing part- 
ners was to the new partnership, In that view there will Be no 
question of limitation preventing the accounts of the old part- 
nership being taken. I think that principle applies to this case. 
No doubt here one of the partners, Ist defendant in the second 
partnership, is a newly added partner. Nevertheless he was the 
son of his father who was the previous partner, and appa- 
rently the father’s share was treated as the son’s in the new 
partnership. The father’s other heirs if any are now barred 
e from claiming any share in the profits of 1912-13 trade and the 
4th defendant also who went out from the partnership in 1913 
will also be barred from claiming a share in the trade; but as 
between the various persons who are now members of the new 
partnership, there wil] be no bar of limitation for the purpose 
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of taking accounts of 1912-13 partnership. As regards the 
share itself of the plaintiff, the agreement under Ex. A was 
that he should be given a two-annas share in the rupee‘of the 
profits, Itis contended by the learned Advocate for the appel- 
lants that it means a two-annas share only in the profits of 
defendants 1 and 3 and as they are getting only an eight-annas 
share, it means Only one-anna share in the whole of the profits. 
I do not think that that contention is right, more especially as 
I find that the plaintiff became really a partner of the firm 
including the 2nd defendant and as it is clear that what was 
intended was that out of the total share of the profits the 
plaintiff should have a two annas fraction, and when accounts 
are taken and the profits are ascertained the plaintiff will be 
given that share as decreed by the lower Appellate Court. 

Ifis also contended that there is no finding that the 
accounts of the previous partnership of 1912-13 was not taken 
and settled and therefore I should call for a finding on that 
point before I decidethat the casein Ahinsa Bibi v, Abdul Kadir 
Saheb(1) quoted above applies. I do not think that that is correct, 
for the Subordinate Judge says expressly in paragraph 3 of his 
judgment that the plaintiff alleges in his plaint a continuance of 
the same business and that he and his witnesses prove that plaint- 
iff’s accounts of such business were not settled. That, I think, 
is a clear finding on the point, and it will be erroneous to call 
for a fresh finding ona point like that. All the points taken in 
Second Appeal failing, the Second Appeal fails and is disnifs- 
sed with costs. 

A.S. V. — — Second appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. CHARLES GORDON SPENCER, OFFICIATING 

CHIFF JUSJICE, AND MR. JUSTICE DEVADOSS. 
Best & Co., Ltd., Agents of the Nobel’s 
Explosives Co., Ltd, Appellanti” 


U. 
The Corporation of Madras Respondent 

Madras City Municipal Act (IV of 1919) S. 110 and Sch, IV R. 7 Provtso 
“Gross income received in or from the City" of Madras—Meanting of. 

The expression '' gross income received in or from the city” in the proviso to, 
Rule 7 of Sch. IV of the Madras City Mun'cipal Act does not include income 
arising out of business transacted outside Madras, the proceeds whereof are 
transmitted to and received by the agents of the incorporated company in Madras. 
Smidth & Co v Greenwood (1921) 3 K. B. 583; Board of Reverue v Madras 


* Ref. Cas. No. 1 of 1923. 17th & 18th January and 7th February 1924 
(1) (1901) I, L. R. 25 Mad. 26. 
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Best & Co., Export Co (1923) 461M. 360 , 44 M.L.J. 290 Board of Revenue v. Ripon Press (1923) 


Ltd., 44 M. L. J. 523 ; Municipal Council of Cocanada v. The Clan Line Steamers, Lid, 
The (1918) I. L. R. 42 M. 455 Referred to. 
‘orporation " Gross income” means the difference between the price at which the goods 


of Madras, are sold and the cost price of the goods at Madras without making allowance for 
commission, cost of establishment and other charges. 


Case stated under R. 17 of Schedule IV of the Madras 
City Municipal Act in M. T. Appeal No. 4 of 1922 on! the file 
of the Court of Small Causes. 
The case came on for hearing before the Division Bench 
after the expression of the opinion of the Full Bench—For a 
report of it see 46 M. L. J. 217. 
R. N. Aingar and O.T. Govindan Nambiar, instructed by 
Messrs King and Patridge, for the Appellant. 
P. Doraiswams Ayyangar for the Respondent. 
The Court delivered the following r 
| JUDGMENT—OFFICIATIG CHIEF JUSTICE.—The Full Bench 
| ya Cy. having decided that an English incorporated company is not ex- 
| _,empt from the tax on companies imposed by S. 110 of the Madras 
ii City Municipal Act IV of 1919 by the mere reason of its capital 
being expressed in sterling, we have now to determine the 
third question referred to us, which is whether income derived 
from the transaction of business outside the City of Madras 
which is transmitted to Madras to the agents of an English 
firm for being converted into sterling and remitted to England 
is part of theegross income of the company upon which the tax 
ig leviable. The same question was raised once before in the 
Sun Life Assurance Company v. The Corporation of Madras (1) but 
was left undecided. ? 
The proviso to rule 7 of schedule IV, Part Il of the Act 
provides a scale for assessing the gross income of Companies 
the head office or a branch or principal office of which is not 
in the City, and whose gross income “received in or from the 
City” has not in the preceding year exceeded 25,000 rupees. 
The answer to the question referred to us depends on the 
meaning to be attached to the words “gross income received 


in or from the City.” 
Mr. Aingar contended that the sales of explosives on behalf 


of Nobel’s Explosives Company, Limited, at Saidapuram and 
Bangalore, were not received by Messrs. Best & Co., Ltd., as 
income when they were sent to Madras for being remitted to 
the. Head office in England. 

1. (1922) I. L. R., 46 Mad., 10; 42 M. L. J, 283. 
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In The Secretary, Board of Revenue v. Ripon Press, (1) Best & Co, 


. Ltd., 
COUTTS TROTTER, J., observed that a person could not receive y. 
; The 
the same sum of money qua income twice over. In Sundar Te oe 


Das v. Collector of Gujarat,2) Sir SHADI LAL, C. J., was of of Madras, 
opinion that a person could not receive a thing from himselt a 
and therefore a contractor who earned money in Baluchistan nT, 
and brought it with him into the Punjab was not ‘liable 

to be assessed to income-tax onit. That case was decided 

upon the language of the Income-tax Act (VII of 1918), and the 

decision might have been different if the same question of 

liability of an individual to pay income-tax on income ‘earned 

outside and brought into British India had come up for deter- 

mination under the Income-tax Act of 1922, which provides in 

S. 4 for taxing the profits and gains of a business arising outside 

Britigh India and received or “ brought in ” within three years 

of the end of the year in which they arose. 


In Narasammal v, The Secretary of State for India(3) L held 
that an individual, who resided in British India and received 
there instalments of an annuity payable in Mysore and remitted N, 
to her by an agent, was liable to be assessed to income-tax on 
those sums which were “received in British India’ On the 
same line of reasoning it might be argued that income received 
in the City of Madras from an agent stationed outside must 
come Within the words “income received in or from the city,” 
as it is received in the City, if not from the City, 


But if must be remembered that we are not now er WA 
ing*the liability of an individual to pay income-tax on his total 
assessable income whether derived from a British Indian 
source or received by aresident in British India, but we are 
interpreting a local Act which authorizes a particular Munici- 
pality or Corportation to levy a tax upon business transacted 
within the City for profit by incorporated companies. 


The income of a trade or business arises or accrues in the e 
place where its contracts are made or its goods are sold. This 
is made clear from Smith & Co, v. Greenwvod (4.) The question 
whether the profits sought to be assessed were profits arising ° 
from any trade exercised within the United Kingdom of Great 
Britain was there answered by finding out where the operations 


dl 


1. (1923) 44 M. L. J., 523. 2. (1922) I. L. R, 3.Lah 349, 
3. (1915) I, L. R., 39 Mad., 88E, 4, (1921) 3 K B, D, 583 
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took place from which the profits in substance arose, Again in 
Municipal Council of Cocanada v. The Clan LinelSteaners, Lid., (5) 
the trade of a shipping company was held to be exercised 
and its business carried on in the place where its freight earning 
contracts were entered into. 

Following the principle of these decisions, there can be no 
doubt that Nobel's Limited, are not transacting business within 
the City of Madras in respect of the sales of explosives which 
take place at the magazines in Bangalore in Mysore State and 
at Saidapuram in Nellore District. The fact that Nobel’s, 
Limited, employ Messrs. Best & Co., Ltd., as agents in Madras 
for the purpose of collecting the profits made at Saidapuram 
and Bangalore and of remitting them to England is nota 
circumstance from which it can be deemed that Nobel’s Limited 
transact business in Madras City, as explained in the exflana- 
tion to S. 110, even though accounts of the transactions are 
kept in Madras and though Messrs. Best deduct their commis- 
sion for acting as agents for the English company. The mere 
fact that the money for which the goods are sold passes through 
Madras on its way to England will not involve any liability to 
pay the Municipal tax on companies in Madras, because in 
converting the profits into English money and obtaining bills 
ofexchange on England Messrs. Best & Co. are doing no more 
than what might be done through any broker or Bank. , 

By the expression “gross income” I understand to be 
meant the total sum by which the sale price of all goods sold 
exceeds their cost price at the place of sale when that sum is 
received. 


Davadoss, J.—Of the three questions referred for the 
opinion of the High Court by the Chief Judge, Small Cause 
Court, the first question has been answered and the second 
follows the opinion on the first. The third question is “what 
is the meaning of the expressions ‘gross income’ and ‘gross in- 
come received in or from the City’ in the proviso to rule 7 ? 
Does the latter expression include income arising, out of busi- 
ness transacted outside Madras the proceeds whereof are 
transmitted and received by the agents of the incorporated 
‘company in Madras where they have their head office ?” The 
answer to this depends upon the construction of S. 110 and 
Rule 7 of schedule 4 of the Madras City Municipal Act IV of 


5. (1918) I. L. R. 43 Mad. 455 : 36 M. L. J. 226, 
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1919. The section makes“every incorporated company transact- 
ing business within the city for profit or asa benefit society” 
liable for the tax. The explanation to it makes such company 
liable ıf ıt has an office, agent or firm to represent it for the 
purpose of transacting business in the city. There is no 
diffculty in construing S. 110. All that is required under S. 
110 is that the company should be an incorporated company 
and that it should transact business within the city for profit 
or as a benefit society, and by the explanation it is sufficient if 
it has an office, agent or firm to represent it for the purpose of 
transacting business in the city. Schedule 4, rule 7 is also 
clear, but the difficulty arises in construing the words “its gross 
income received in or from the city.” 


The Nobel’s Explosives Company, Limited, is an English 
Company which carries on business through its agents Messrs. 
Best & Co., Madras. It has three magazines, one at Madras, one 
at Saidapuram and one at Bangalore. Messrs. Best & Co. are 
remunerated by commission on the sales in the three places and 
are paid Rs. 300 a month for watching and other charges in- 
curred in the three places. The Corporation of Madras assess- 
ed the Nobel’s Explosives Company, Limited, on the basis of 
the gross income from the three places and the latter objected 
to the assessment. Hence the reference. 


It is contended on behalf of the Nobels Explosives 
Company, Limited, that, in computing the gross income, the 
amgunts realised by sales at Saidapuram and Bangalore should 
not be taken into account. The argument is (1) the income 
was derived from sales outside the city; (2) the contract of 
sales was not made in the city ; (3) the sale-proceeds were re- 
ceived at Saidapuram and Bangalore and (4) Messrs. Best & Co. 
received the sale-proceeds from the two places only for trans- 
mission to their principals, Itis argued on behalf of the Cor- 
poration that the agents of the Nobel’s Explosives Co., Ltd., 
namely Messrs. Best & Co. are in Madras, (2) The sale-pro- 


ceeds are received in Madras (3) the accounts are kept in” 


Madras and credits and debits are made in the Madras account 
(4) the salesmen at Saidapuram and Bangalore are not independ- 
ent agents of the Nobel’s Explosives Limited, but are only 
the servants of Messrs. Best & Co. and that under the proviso 
to rule 7 and schedule 4, the income should be considered to 
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a Co. have been received in the city, if not from the city, and there- 

iz fore the Standing Committe of the Corporation was right in 
ede alias assessing the company on the basis of the gross income from 
of Madras. the three places. 


ree, 


Devadoss, J. That the company is liable to taxation 1s not disputed. 
The gompany has an agent in the city and it transacts business 
in the city. Therefore the conditions required by S. 110 are 
fulfilled. Schedule 4, rule 7 gives the basis of taxation or the 
rates at which the companies are to be taxed, lf a company 
has the head office or a branch or principal office in the city, 
it is assessed on the basis of capital alone, but if it has not the 
head office or a branch or principal office in the city it is asses- 
sed on the basis of the gross income received in or from the city. 
The Nobel’s Explosives Company, Limited, not having the head 
office or a branch or principal office in the city, comes within 
the proviso to rule 7 of schedule +. It is contended by Mr. 
R. N. Aingar for the Nobel’s Explosives Company Limited, that 
the words “received inor from the city” mean the same 
thing. I do not think that the words “ received in or from the 
city” mean the same thing. To give an example, if goods are 
sent by V. P. P. to mufassal, the value of the goods ts received 
in the city; but where the sales are effected locally, the sale- 
proceeds are received from the city, A contract for the Supply 
of goods may be made in the city and the price of the “goods 
may be paid here but delivery may be made outside. In such 
a case the expression “ received in the city” would apply to the 
income which is paid to the agent who is in the «city 
though the amount is sent in from outside the city. But the 
necessary condition for assessment is that the business must be 
done in the city. It matters not whether the sale-proceeds 
are received from the city or received here from outside. 
The expression “received in’ used in taxing statutes is 
a well-known one and is intended to reach the income re- 
ceived from outside. The tax that is leviable under 
S. 110 is not an income-tax but isa tax fora carrying on or 

_ transacting business, in the city and the question is therefore 
whether the income which 1s not derived from the transaction 
or business in the city ıs liable to taxation under S. 110 and 
rule 7 of schedule 4 of the Act. It is admitted that sales were 
effected at Saidapuram and Bangalore and deliveries of the 
goods were made at the two places and the sale-proceeds were 
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also received in the twœplaces. All that Messrs. Best & Co. 
have done was to receive the proceeds, enter them in the ac- 
counts, and give credit to their principalsand remit the amount 
that remained after meeting the commission and other charges. 
The real question therefore is, whether that amounts to 
transacting business in the city in regard to the sales 
at Saidapuram and Bangalore. A number of cases have 
been quoted by Mr, R. N, Aingar who appears for the 
Nobel's Explosives Co., Limited, and by Mr. Duraiswami 
Ayyangar, who appears for the Corporation. | Before 
considering the cases it is necessary to bear in mind the 
distinction between an Act like the Income-tax Act and a Local 
or Municipal Act like the Madras City Municipal Act. The 
object of the Income-tax Actis to tax all the income which a 
person makes or receives and it is worded so as to reach all 
the income it possibly can. But an Act which taxes a profession, 
calling or trade, carried on in any particular city or locality, 
does not attempt and cannot hope to attempt to bring within 
its scope professions, callings or trade exercised or carried on 
outside Such city for locality. With these remarks I will con- 
sider the cases quoted by both sides 


In F. L. Smidih& Company v. Greenwood | the facts were :— 
A Danish firm had an agent in London for advising prospective 
purchasers and taking samples of earth and sending to Copen- 
hagen, etc. Contracts were finally concluded in Copenhagen. 
The goods were delivered F. O. B. The Commissioners of 
Income-tax held that the firm exercised a trade within the 
United Kingdom and was assessable to Income-tax. ROWLATT, 
J., held thal the firm was not assessable to Income-tax as it did 
not carry on any trade within the United Kingdom, The Court 
of appeal affirmed the decision of ROWLATT, J. Lord 


-STERNDALE, M. R. observes with regard to the contention, 


that the firm exercised trade within the united Kingdom :— 
‘“ Such help as was given here in the negotiation of contracts 
and their execution by Mr. Robinson is not enough to justify a 
finding that the respondents exercised a trade within the United 
Kingdom within the-meaning of the Income-tax Act.” ATKIN, 
L. J., observes that canvassing for orders and supervising the 
successful adapting of the goods bought for the purpose of 
buyer’s business do not amount to an exercise of trade. 


1. (1921) 3 K. R. 583. 
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In the Board of Revenue v, The Madras Export Company,( 1) 
the learned Chief Justice and WALLACE, J., held that in the 
case of a frm in Paris which purchased goods and sold them 
in Paris, the profits accrued solely in France and the firm’s 
income was not taxable in British India. A mufassal firm 
buying goods in Madras for sale in the mufassal was held 
not as$essble under the old City Municipal Act—vide Hajee 
Shatk Meera Rowther v. The President of the Corporation of 
Madras(2) In the hight of the above decisions, it cannot be sucess- 
fully contended that the Nobel’s Explosives Company, Limited, 
exercises a trade or transacts business in the City by the mere 
fact of its agents keeping an account of the amounts realized by 
the Sales at Saidapuram and Bangalore. 


The next question is whether the  sale-proceeds 
which are received by Messrs. Best & Co. in the city are in- 
come received.in or from the city. In construing these words 
considerable help is derived from the cases which have been 
decided under the Income-tax Act both here and in England, 
Mr. Aingar urges that the income is made at the place where 
the sales are effected. Theincome or profits being the diff- 
erence between the cost price and the sale price, the income is 
derived at the place where the sales take place and the income 
or profits made at places outside the city cannot be income re- 
ceived in the city by the fact of its being forwarded to Messrs. 
Best & Co. for transmission to England. In support of his con- 
tentfon herelies upon Sundar Das v. Collector of Gujarat(3). The 
Full Bench of the Lahore High Court held that the income 
which accrued due and which was received in Baluchistan ahd 
which was subsequently brought into British India was not 
assessable under the Income-tax Act of 1918. The Learned 
Chief Justice held that what was received once in Baluchistan 


cannot be received again in British India. In that casea con- 


siderable sum of money which was probably the savings of 
several years was brought into British India. There is nothing 
to show that the amount was the income ot any particular year. 
If a person makes a fortune in a foreign country and returns to 


"India, his fortune is not assessable, for it cannot be said to be 


the income of any particular year, but it may be the savings of 
a life time. Section 4, clause (2) of the Act of 1922, makes the 





1. (1922) I'L. R 46 Mad. 360. 2. (1909)I L. R 33 Mad 82. 
3.. (1922}.3 Lahore 349. 
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income made outside British India assessable to income-tax 
provided such income is brought into British India within three 
years of its receipt. The decision in Sunder Das v. Collector 
of Guzarat (1) was under Act- VII of 1918 in which there 
was no provision. corresponding to that contained in the 
second clause of section 4. In The Secretary, Board of Revenue 
(Income-tax), Madras v. Ripon Press and Sugar Mills Company, 
Limited (2) the facts were A company had its office in 
Bellary, but it carried on all its business in Raichur in 
the Nizams Dominions. The Company directed the 
management and distributed the dividends. Some money 
was received at Bellary for meeting the cost of the estab- 
lishment there. The Full Bench held that the Company 
was not liable to assessment under the Income-tax Act. In 
thatcase ıt was found that the dividends were payable only 
from the treasury at Raichur which is outside British India. 
The Learned Chief Justice remarked that even with regard to 
the amounts received at Bellary, the firm was not assessable 
under the Income-tax Act in respect of such amounts. There 
are some -observations in Sun Life Assurance Company v. The 
Corporation of Madras (3) which support the .contention of 
Mr. Aingar, but the point was not expressly decided and 
it is unnecessary to refer to that case in detail. In 
Municipal Council of Cocanada v. The ‘Claw Line Steamers, 
Limited, (4) it was held that the ‘Clan’ Line Steamers, Limi- 
ted, were not liable to pay profession tax under S. §3 of 
the District Municipalities Act because the freight earning con- 
tracts with the shippers were not entered into at the port of 
Cocanada. It was found in that case that the shipping con- 
tracts were made with Messrs. Gordon, Woodroffe & Co. at 
Madras, and not with the local agent Messrs. Ripley & Co., 
who forwarded the applications of such contracts to be dealt 
with by Messrs. Gorden, Woodroffe & Co. If the shipping 
contracts had been made at Cocanada, then the company would 
have been liable. It may be observed in passing that it was 
evidently in view of this decision that the words “whether or 
not such office, agent or firm has power to make binding con- 
tracts on behalf of the Company” were enacted in explanation 
to S. 110. l 

1, (1922) I. L. R. 3 Lah. 349 2. (1923) ILL.R 46 Mad 706 : 44 M.L J. 523. 


3. (1922) LLL.R. 46 Mad. 10: 42 M.L.J. 283. 
4, (1918) I. L. R. 42 Mad. 455 35 ML,J, 226. 
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In this case if the contracts fore sale were made with 
Messrs. Best & Co. in Madras, and goods were delivered at 
Saidapuram or any other place outside the city, the Company 
would be liable to pay tax under S. 110 of the Madras 
City Municipal Act. As I have already observed, it is not dis- 
puted that the contracts of sale were made at Saidapuram and 
Bangafore and the price of the goods sold was received there. 
Considering the object and scope of the proviso to rule 7 of 
schedule 4 of the Act, it would be doing violence to its lang- 
uage to hold that the income earned outside the City is income 
received in the City. The well known rules of construction that 
Taxing Statutes should be strictly construed and that no one is 
to be taxed except by express words should not be departed 
from in construing the City Municipal Act. The words of 
section 110 being quite clear that companies transacting busfness 
within the city are liable for the tax, it 1s opposed to the scheme 
of the Act and the wording of the section to tax a company for 
business transacted wholly outside the city. No doubt, if the 
company had the head office or a branch or principal office in 
the city, the question of the amount of income would not arise 
and it would be taxable on the basis of its capital. My answer is 
“the gross income received in or from the city” does 
not include the income arising or accruing from the business 
outside the city. 


əl be expression “gross income” used in the proviso to cule 
7 cannot be saidto be “net income.” The expression “ net 
income” is used in rule 9. Rules 8 and9 apply (1) "to 
persons holding an appointment upon a monthly salary and (2) 
to persons exercising any profession, art, trade or calling or 
their agents or servants in their absence, Rule 7 applies to 
incorporated companies. The basis of assessment under rule 
9 is the net income of the person liable to be assessed. The 
words “net income” in rule 9 must b: held to mean income 
which a person gets after deducting legitimate charges and 
expenses fromm the gross income. Mr. Aingar contends that 
the expression “gross income” is a contradiction in terms and 
should be held to mean net income, The expression “gross 
profits” is defined in Cotter’s Advanced Accounts as meaning 
excess of selling price over cost price. The expression “gross 
income’ has the same meaning as the expression “gross profits.” 
If gross income be held to mean net income it would not only 


PARE XVI] THE MADRAS LAW JO URNAL REPORTS. 515 


be imputing absurdity to the legislature, but would also be 
doing violence to plain English words. Reading the proviso to 
rule 7 carefully, it appears that the legislature advisedly used the 
expression “gross income,” for, a company which has an agent 
and does immense business in the city may not earn any net 
income Owing to losses in another part of the world, say South 
America or Australia. The object of section 110 is to assess the 
incorporated company which 1s transacting business in the city, 
and it is immaterial whether the business yields a net profit or 
not. Rele. is given to such companies by the provisp to rule 
7 in cases in which there isno head office ora branch or 
principal office in the city. Surely the Corporation of Madras 
cannot be asked to wait for the declaration of devidend bya 
foreign company to see whether the company is Jiable to pay a 
licence fee for carrying on or transacting business within the 
city. The words “gross income” mean the difference between 
the cost price and the sale price of the goods sold. Ifa 
company makes a very large income by the sale of goods in 
the city, it cannot escape taxation by saying that it has 
sustained loss in another place. | have no hesitation in holding 
that the expressions “gross profits’ and “gross income” mean 
the difference between the price at which the goods are sold 
and the cost price of the goods at Madras without making 


allowance for commission and cost of establishment and other 
Charges. 


A. V. V. ——— j 
‘ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNAN AND MR, JUSTICE VEN- 
KATASUBBA RAO, 


Veerasami Mudali Appellant” (Plaintiff) 
v. 
Palanıyappan and others Respondent (Defendants). 


= Service Inant—Claim of permanent occupancy by tenant—Burden of proof ~ 
Permanent lease of serve inam lands—Validity of—C. P. Code, S 11—Sutt in 


ejectment—Claim of permanent occupancy right negatived-Dismissal of suit on ihe? 


ground of want of noce to quit—Fresh susi—Defence of occupancy right— Bar 
of res sudicala . 


Per Napier and Odg:s, JJ. Where the Kudivaram is found to be in the hol- 
der of A service inam, the burden lies on the tenant to prove that his holding ts 
other than that of a tenant from ycar to year, and if he is not able to establish this 
he 18 liable to ejectment by the Inamdar on proof of a prope: notice to quit 


* S. A. No 319 of 1919. 23rd Nov , 1923, 


Best & co., 
Ltd. 
v. 
The 
Corporation 
of Madras 


wna 


Devadoss, J- 
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Suryanarayan v. Potanna (1918) I L R. 41 M, 4012 38MLJ 470; Venkata 
Sastirıdu v. Setharamudu (1919) 43 M. 166 P.C ; Seturainam Iyer v Venkatachala 
Goundan (1919) I. L. R. 43 M. 567. Rehed on. 

Krishnaswami v. Varadaraja (1882) ILR 5 M. 345 (FB), Venkalachariu v. 
Kandappa (1891) 15 M. 95 ; Varadaraja v. Dorasamı (1892) I. L. R. 16 M. 131 
Venkata Mahalakshinamma v. Ramjogt (1892) I. L. R. 16 M. 271 Veerannan 
Ambalam v. Annasami Iyer (1911) 21 M. L J. 845: Muthusami Iyer v Nasnar 
Ammal (1918) 7 L .W. 194 distinguished. 

It is open to a tenant to acquire permanent rights of occupancy in a temple 
service inam. A permanent lease of such land no more diverts the land from the 
intended purposes of the grantor than does an ordinary tenancy from year to year. 

Kshetrabrao Bissaji v. Sobhanapuram Hari Krishna (1909) T.L.R. 33 M. 340; 
20 M. L. Je 417 followed. 

Upendra Nath Hasra v. Ram Nath Chowdhury (1906) I. L. R 33 C. 630 
Midnapore Zemindari Co. v. Apfayasams Naicker (1918) 41 M. 749 34 M. L. J. 
563 (P. C.) distinguished. 

Per Ay'ing and Odgers, JJ. Plaintiff, an inamdar, brought a suit for recovery 
of possession of certain lands'in the possession of tenants who set up in the de- 
fence a permanent tenancy. The first Court found the issue as to permanent 
tenancy against the defendants and decreed the plaintiff's suit with costs The 
appellate Court agreed with the finding of the first Court on the issue as to per- 
manent occupancy but dismissed the plaintiffs suit for want of notice to quit. The 
plaintiff was allowed his costs in the trial Court but disallowed costs of the appeal. 
Subsequently the plaintiff brought a suit for ejectment against the same tenants in 
respect of the same lands after due notice to quit and the tenants again pleaded in 
defence a permanent right of occupancy. Held that the defence was baired 
as res judicata by the decision in the prior suit. 

Muthu Pillat v. Veda Viyasachariar (1920) 12 L W 277 Ramakrishna 
Naidu v. Krishnaswami Naidu (1918) 36 M. L. J. 641. Kelu Nambtar v. Chatu 
Nambiar (1918) 9 L. W. 8t Referred to 


Second Appeal against the decree of the District Court of 
Trichinopoly in A. S. No. 205 of 1917 preferred against the 
decree of the Court of the District Munsif of Karur in O. S. 
No. 1362 of 1914. ° 

This Second Appeal came on for hearing on the 9th and 
10th days of March 1921. 

L. A, Govindaraghava Atyar tor appellant. 

V. Ramadoss for respondents. 

The Court (Napier and Odgers, JJ.) delivered the following 

JUDGMENTS —Nafter, J].—The suit from which this second 
appeal arises was brought in the District Munsif’s Court of Karur 
by the plaintiff to recover possession of certain lands in the pos- 
session of tenants. He had previously brought two suits in 
respect ofthe same property. The first suit had been dismissed 
for want-of a notice to quit, the second suit had been dismissed 
for|failure to give a proper notice to quit. It is admitted that in 
the second suit the Court found that the defendants had no 
permanent right of occupancy. In the present suit the plaintiff 
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relied on this finding as res judicata in his favour and an issue 
was framed on that contention, but both the lower Courts have 
paid very little attention to this question and seem hardly to 
have dealt with it ; but the plaintiff is undoubtedly entitled to 
argue this KIA 

The two principal findings of the Lower Appellate Court 
were that the plaintiff had not proved that kudivaram was in 
him and, secondly, that, even if he had so proved it, he had 
not proved that he had aright to evict. I failto understand 
why, in view of the finding of the Lower Appellate Court as to 
the kudivaram, the District Judge did not order the plaint tO 
be returned for presentation to a revenue court. 

The question of res judicata has been argued at great 
length by Mr. Govindaraghava Aiyar for the plaintiff, but we 
eventually intimated our intention not to deal with this matter 
at the present stage. So I will leave that question for future 
decision, if necessary. 

The question as to the kudivaram is dealt with by the 
District Judge in paragraph 3 of his judgment. He states that 
the previous judgment relied on by the plaintiff did express 
opinions in his favour and that these opinions were formed on 
the basis that the burden of proof was on the defendants. He 
then states the law as follows “It is for the inamdar to show 
either ghat at the time of the grant he already was in occupa- 
tion or that the land was waste when the grant to him was 
made,’ and he concludes by saying, “1 think that the Distfict 
Munsif was right in holding that the plaintiff has not succeeded 
in establishing that the land itself forms the inam attached to 
the office which he holds.” There was undoubtedly abundant 
authority for this view atithe time that the District Judge pro- 
nounced his judgment. He has set out the cases on which he 
relied, the latest being Suryanarayana v. Patanna(1) Itis not 
disputed before us that the decisions of the Privy Council 
reported in Suryanarayana v. Patanna (2) and Venkata Sastrulu 
v. Seetharamudu (3) as explained by the Full Bench in the refe- 
rence in Second Appeal No, 1878 of 1919 have laid down that 
the burden of proof is on the tenant and not on the plaintift. 


The District Judge is, no doubt, familiar with these later deci- 


sions. Mr. Ramadoss for the respondents somewhat ‘faintly 


an that the old presumption still remained in the case 
(1913) I. L R 38 Mad. 608 : 26M L. J. 99. 
2 (1918) I.L. R 41 Mad. 1012 : 36M L. J. 585. (P.C.) 
3, (1918) I. L. R. 43 Mad, 166: 37M. L. J 42(P.C). 
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of a service inam. The service inam sn this case was admittedly 
granted by a person styling himself a Chakravarth: or Emperor. 
The foundation of the doctrine as laid down by the Privy 
Council is that inams must be presumed to be of the land as 
well as of a share in the revenue, and Mr. Ramadoss admitted 
that Second Appeal No. 1878 of 1919* to which the Full Bench 
applied this doctrine was a service inam. In that case it was 
poojar: service of a temple, whereas in this case it is drummer 
service. There is, therefore, nothing in this distinction, and we 
must, therefore, call on the District Judge to submit a revised 
finding on the first issue in the light of the above rulings and 
on the documentary evidence in the case, he having already 
found that the oral evidence on both sides is entitled to little 
weight. Mr. Govindaraghava.Aiyar has asked us to allow him 
to prove certain documents which he did not tender in fhe suit 
as they had been rejected in the previous suit, his contention 
being that these documents are admissible to prove the nature 
of the possession. As, however, they were tendered as evidence 
of a specific lease and rightly rejected as such, I do not think 
that they are admissible and see noreason to allow him to 
tender them in this suit. 

Coming to the second point, Mr. Ramadoss has contended 
that, even assuming the kudivaram to have been in the plaintiff, 
he must still prove his right to eject and has relied onecertain 
decisions of this Court. I desire to express my opinion def- 
nitely that, where this defence is sought to be used to compel 
the landlord to prove affirmatively the nature of the tenant’s 
holding, it is no longer open tothe defendant since the two 
decisions of the Privy Council and that of the Full Bench above 
referred to. It 1s true that in none of these cases was the point 
specifically decided, the reason being, in my opinion, that, 
where the kudivaram interest has been shown to be in the 
landlord, it is no longer open to the defendant to call upon the 
plaintiff to prove that the tenant had not atthe date of suita 
permanent right of occupancy. The cases relied on by the 
learned District Judge on this point were those quoted by the 
District Munsif in paragraph 28 of his Judgment. They are 


* Vencatacharlu v. Kandappa (1), Veeranan Ambalain v. Anuasami 


Iyer (2) and Vencata Mahalakshinamma v. Ramjogi (3). In addı- 


tion to these, Mr. Ramadoss has relied on Krishnasami v. 
` * See Muthu Goundan v. Perumal Iyer, 44 M. 588: 40 M.L.J 42y (F.B,) 
1, (1891) I. L. R 15 Mad.95. 2. (1911!) 21 M L.J. 845 
3. (1892) I. L. R. 16 Mad. 271. 
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Varadaraja (1), Varadaraja v. Dorasami (2), Velappa Goundan v. 
Doraisami Atyar (3), Veerannan Ambalam Peria Karuppan 
Ambalam v. Annasami Atyar (4), and Muthusawmi diyar v. 
Nainar Ammal (5). 

I will deal with these ın order. Krishnasami v. Varada- 
raja (1) has, in my opinion, been much misunderstood. It was 
not a decision of a Full Bench on a reference but was a deci- 
sion in an appeal on the facts of the particular case. The 
plaintifs claim rested on, an alleged muchilika executed 
by the tenants to Government as trustee for the temple. 
The defendants contended that they had previously 
owned the mirasi right to the land but had resigned 
that to the temple retaining in themselves the permanent 
right of cultivation which they had enjoyed from the 
begining. Kindersley, J., decided that they had never 
relinquished the permanent rightin themselves and that the 
evidence tendered to support that contention was that the ten- 
ure was permanent. Turner, C. J. and Muthusam: 
Ayyar, J, say as follows :—“Without attempting to define 
what period of occupation should confer the right of occupancy 
—a matter which can now only be dealt with by legislation— 
we consider ourselves at liberty to say that an occupation of up- 
wards of 70 years ıs sufhcient, under the circiumslaaces of thts 
case, to, throw upon those who seek to disturb it the burden of 
showing that the tenancy was not accompanied with a right of 
occupancy, and that the plaintiff has not succeeded in domg 
so.” The words “under the circumstances of this case” have 
reference to an earlier passage 1n the judgment which is as 
follows :—“When there is so much evidence to show that, by 
the custom of the country and of the district in which the lands 
in suit are situated, permanent cultivators are entitled to per- 
manent occupancy, we do not see how this privilege can be 
refused to the defendants, whose ancestors have cultivated the 
lands they now hold for at least 70 years”. This is obviously 
a decision on the particular facts of the case one of the important 
features of which 1s the contention of the defendants that the 
whole right in the lands was at one time vested in them and 


was only acquired by the temple by relinquishment from them.” 


It is of no use to the defendants in a case where the kudivaram 
right is in the landlord. 


1. (1882) I. L. R. 5 Mad. 345. 2. (1892) I L. R. 16 Mad. 131. 
3, S.A. No, 469 of 1917. 4. (1911) 21 M. L. J. 845, 


5. (1918) 7 L. W, 194, 
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The next case 1s Vencatacharlu. v* Kandappa, (1) In that 
case the plaintiff, an inamdar, sued to eject the defendant from 
certain lands. The judgment is very short and is as follows :— 
“On the tindings of both Courts, it must be taken that the only 
facts proved are that the plaintiff is the Inamdar of the village, 
that the defendant and his father have been in occupation of 
the lands for 40 or 50 years as tenants.’ It is clear, therefore, 
that there was no evidence let in to show that the kudivaram 
was in the plaintiff and the decision is, therefore, of no value 
whats@ever. 

Varadarajav Doras imi, (2) was a suit ın ejectment, the land 
in question being the property of the temple of which the 
plaintiff was the trustee. The whole question turned on the 
terms on which the defendants had been let into possession 
in 1832 by takids and a muchilika executed by the defendants’ 
ancestor. The judgment states the questionin the following 
words, was that muchilika of a permanent character? ” and con- 
cludes as follows :—“ We are of opinion that there is evidence 
from which it can be legally inferred that the lease of 1832 was 
a permanent lease, and, that being so, the plaintiff’s suit must 
fail.” This again is a decision on the construction of the parti- 
cular document and is of no assistance to us in the disposal 
of this case. 

The next ease is Vencata Mahalakshmamma v Ramapfogi, (3) 
which was referred to by the District Munsif and relied on by the 
District Judge. This was not an inam case at all, but a suit by 
a zamindarini in ejectment against aryot. The judgment on- 
tains the following passage: “The district Judge held that, as 
between the zemindar and the ryot the former was merely the 
assignee of land-revenue whilst the latter was prima facie the 
the owner of the soil. j i * For the appellant it is 
contended that it was for the ryot to establısh his occupancy 
right.” The Court then proceeded to consider the facts of the 
case and held that there was nothing to show that the zamindar 
had let the ryot into possession. The Court then decided as 
follows :—“ It may be that the ryot was in possession when the 


,zamindary itself was created, or that the zamindar, as pointed 


out by the Judge, was a mere farmer of the revenue. In such 
cases it ıs not unreasonable to hold that the onus of showing, 


that the tenancy commenced under the plaintiff or his ancestors 


} (1891) I, L. R 15 Mad. 95. 2. (1892) I. L, R. 16 Mad. 131, 
3. (1892) I. L, R, 16 Mad 271, ` 
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rests on the zamindar, and that until he shows it, the zamindar 
may be fairly presumed to have been the assignee of Govern- 
ment revenue.” This proposition has repeatedly been laid 
down by this Court with regard to zamindary tenants but has 
no bearing at all on cases where the kudivaram interest is in 
the landlord. 


Veeranan Ambalam v. Annasami Iyer, (1) also relied ‘on by 
the District Judge was a suit by a Government ryotwari holder 
to eject his tenants who had been in possession for over 100 
years. The Court held that it lay upon him to show that the 
tenancy was one from year to year. This decision is, however, 
directly opposed to the recent ruling of the Privy Coucil in 
Seturatnam Atyar v. Venkalachala Goundan, (2) in which their 
Lordships held that, in a suit brought by a Government pattadar 
against the respondents after due service of notice to quit, the 
onus was on the tenants to prove the existence of their right of 
permanent occupancy. Assuming that the position of a ryot- 
wari pattadar is analogous to that of an inamdar owning the 
kudivaram interest, this decision of their Lordships directly 
negatives the view held by the District Judge. 

There remain the cases in Muthuswami Aiyar v. Nainar 
Ammal, (3) and Velappa Goundan v Doratsami Iyer, (4). Jn the 
former case the plaintiff, the trustee of a temple, under an inam 
granted by Government in 1865, sued to eject the defendant 
from certain temple lands. The case was rem&nded by the 
High Court on two findings, one was that what was granted was 
the land itself, andthe other was that the lands were unoccupied 
at fhe time of the grant, and occupancy rights if any must 
have been acquired since the grant. The Bench decided that, 
on the facts of the facts of the case, there was no ground for 
holding that the primary burden of proof which was on the 
landholder to prove the tenancy alleged by him and his right 
to eject had been discharged. Their Lordships were obviously 
influenced by the decision in Suryanarayana v. Patanna, (5) to 
which they referred which has been reversed by the Privy 
Council. In my opinion, the dicision can no longer be said to 


be good law unless it is to be supported entirely by the facts ° 


of the cases. In Velappa Goundan v Duratsami Iyer, (4) the 


1, (1911) 21 M. L. J. 845. 
2. 1.L. R 43 Mad. 567: 38 M. L. J. 476. (P. C.) 
3. (1918) 7 L. W. 194, 4. S. A. No. 469 of 1917. 
5. (1913) I. L. R. 38 M. 608 : 26 M. L. J, 99. 
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‘Veerasaml same view was taken and the same observations apply. Against 
— the view that the burden lies on the plaintiff, there is first the 
Palani- presumption of a tenancy from year to year ın leases governed 
— by the Transfer of Property Act. Admittedly, the Transfer of 
Napier, J. Property Act does not apply, and I myself have always objec- 
ted to analogies drawn from this chapter preferring to follow 
Englesh law where applicable, but other Judges of this Court 
have laid down that it is proper to apply such analogies. 
Mr. Govindaraghava A1yar has, however, drawn our attention 
to a case prior to the Transfer of Property Actin Endar Lala 
v. Lalħı Hari (1). In that case the plaintiffs instituted a suit 
to recover possession of certain lands. The defendants, re- 
lying on long possession at an invariable rent, contended 
that the burden of proof lay on the plaintiffs to establish 
their right to eject. The bench laid down the proposition “In 
all ordinary cases the presumption of law is that a tenant is a 
tenant from year to year, unless a larger right can be shown by 
the evidence of a lease or agreement to that effect. * * * 
The presumption being that a tenant is a tenant from year ‘to 
year, no length of possession by itself can confer a perpetual 
lease. Once a tenant, always a tenant, is the rule; and, unless there 
is evidence of a lease, the proprietor can oust after due notice.” 
Thiagaraja v. Giyana Sambanda_ Pandara Sannadhi, (2) was a 
suit by the trustee of a temple to eject the defendants from the 
lands in the vilage. The defendants had admittedly been in 
pogsession of the lands in question since 1827 which was 50 years 
before the date of the suit. In 1830 they had executed a 
muchilika for the lands to Government as trustee of the terhple 
describing themselves as faracudis and agreeing to-cultivate the 
lands, no term being fixed for the holding. The Bench decided 
that it lay upon the defendants to show that they had any higher 
right than that of cultivating tenants from year to year. Accord- 
ing to English law where the ownership of the landsis found to be 
in the landlord, a presumption arises that tenants in possession 
are tenants from year to year and it rests upon them to prove 
that the lease is either fora term or otherwise inconsistent 
with the plaintiff’s right’to eject. It is, of course, conceded 
that, with regard to Zamindars the ‘presumption being that 
they are only farmers of revenue, it rests on them to’show that 
they let the tenant into possession, But in the case of in inam of 





1. 7 B. H. C. R. (Appellate) 111, 2. I. L. R. 11 M. 77. 
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the land, as in the case of the ryotwari pattadars, [ am clearthat Veerasami 


the burden of proof that the tenancy was a permanent one rests — 
on the tenant, and, if he is unable satisfactorily to discharge that Patani- 
, yappan, 
proof, he can be ejected on proper notice to quit. Mr. Govinda- a 
apier, J. 


raghava Aiyar has urged that a permanent right of ocupancy 
is akin to an alienation and, as such, incompatible with a service 
tenure. He points out that clause 16 of S. 3 of the Madras Estates 
Land Act removes lands held on service tenure from the category 
of ryoti lands, but this is done for the purpose of preventing a 
service-holder from claiming to be a ryot within clause 15, He 
relieson Upendra Nath Hazra v. Ram Nath Chowdry,(1) in which 
the Bench held, following an earlier decision of the same Court, 
that tenants of ghatwali service lands could not acquire per- 
manent right of occupancy, the foundation of the doctrine being 
that it is inconsistent with the incıdents of such tenure. Speaking 
for myself, whatever may be the case of ghatwali service tenure, 
I can see nothing inconsistent. Admittedly the acquisition of 
such permanent rights would not prevent the resumption of the 
inam if the services were not rendered, and I cannot see why the 
payment of a fixed rent on a perpetual tenure to a service-holder 
has a more serious effect on the discharge of his duties as a 
drummer in a temple. Midnapore Zamindari Company vV. 
Appayasamt Naicker, (2) laid down whatis undisputed law that 
lands held on-service tenure, cannot be alienated beyond the 
lifetime of? the.holder tor the time being, the principle being to 
allow such alienation would divert the lands or their proceeds 
from the intended purpose; but a permanent lease no more 
diverts the land than does an ordinary tenancy from year to 
gear, and there is no authority in this Court for such a proposi- 
tion. I am not, therefore, prepared to hold that permanent 
rights of occupancy cannot be acquired in a temple service inam. 


In the result, I would hold that, where the kudivaram is 
found to be in the holder of a service inam, the burden lies on 
thestenant to prove that his holding ıs other than that of a 
tenant from year to year, and, if he is not able to establish this, 
He is liable to ejectment on proof of a proper notice to quit. In. 
this view, we must call upon the District Judge for a revised 
finding on the second issue in the Light of the above observations. 
Time for submission of findings one month after re-opening of 
the District Court and 14 days for objections. 


1, .(1908) I. L. R. 33 Cal. 630. 2. (L918) LL.R., 41. Mad. 749 : 34 MLLJ. 563, 
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Odgers, ].—The questions arising in this appeal have been 
dealt with at length by my learned brother and I shall content 
myself with adding only a few words. Asto the question of 
kudivaram since the Privy Council decisions in Suryanarayana 
v. Patanna(1) and Venkata Sastrulu v. Seetharamudu (2) and 
the explanation of them contained in the Full Bench judgment 
of thi¢ Courtin S. A. No. 1878 of 1919" there is no room for 
doubt that the onus of proving a permanent occupancy right is 
on the tenant. The present case cannot in this respect be 
distinguished from the case before the Full Bench, and in my 
opinion that is conclusive of this matter, 

It was however contended that in spite of this the onus 
was still on the plaintiff to establish his right to eject the tenant, 
in other words, it was contended that in spite of the decisions 
above referred to, the plaintiff was still to prove the natufe of 
his tenant’s holding. The cases relied on by the respondents 
have been elaborately reviewed by my learned brother, and I 
do not propose to examine them again. I agree with the conclu- 
sions he has drawn as the result of his examination. There is 
a clear presumption in the Full Bench ruling in favour of -the 
inamdar’s right to both varams. It may be weak or strong, 
but whichever it is, it musi be displaced by evidence on the 
part of the tenant. Itis therefore clear that while this presump- 
tion -exists in favour of the inamdar it is no concern of his to 
give evidence a8 to the nature of his tenant’s holding, unless 
andeuntil the presumption in his favour has been displaced by 
evidence offered by the tenant, and the onus consequegtly 
shifted on to the landlord by reason of his tenant’s evidence. It 
therefore seems to me that the cases quoted for the respondents 
to the effect that there is still an onus on the plaintift-landlord 
are no longer law. 

I will deal with only one other point, namely as to the 
allegation that a permanent right of occupancy practically 
amounts to an alienation and therefore in the case of an inam 
grant would be illegal. We were referred to two cases Venka- 
teswara Yettiapah Naicker v. Alagoo Moottoo Servagaren (3) and 


*Kshelrabaro Bissogi v. Sobhanapuram Harikrishna Naidu (4). 


Th Vencateswara Yettiapah Naicker v, Alagoo Moottoo Servagaren, 


+ See Mush Goundan v. Perunial Atyar. 44 M, 588 : 44M. L. J. 429 (F.B.) 
1. (1918) I. L. R. 41 Mad. 1012 : 36 M. L., J, 585 (P.C.), i 

2. (1919) I. L. R 43 Mad. 166 : 37 M. L. J. 42 (P.C). 

3. 8 M.I. A 327. 4. (1910) I. L. R. 33 Mad. 340 : 20M L. J. 417, 
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it was held that a perpetual lease was not within the mischief of a 
the provisions of Madras Regulation 25 of 1802 as it was not, ees 
aiani- 


“a sale, gift or transfer” of the whole or any portion of the yappan. 
Zamindari in question, Kshketrabaro Bissogi v. Sobhanapurani 
Harikrishna Naidu (1) it was held that a grant of a permanent 
lease was not a transfer of ownership and was not therefore an 
alienation. The estate in that case was a service inam.” The 
case in Midnapore Zamindari Company v. Appayasamy 
Naicker (2) simply lays down that lands held on service tenure 
are inalienable beyond the life-time of the holder, #.e., that he 
cannot make a valid transfer of the ownership to last beyond 
that time. The case in Upendra Nath Hazra v. Ram Nath 
Chowdhury (3) held that tenants of ghatwal: service lands could 
not acquire permanent rights of occupancy as the latter were 
inconsistent with such a tenure. Iam not prepared to say that 
this ruling is in fact inconsistent with the cases in Vencateswara 
Yettapah Naicker v. Alagoo Moottoo Servagaren (4) and Kshetra- 
baro Bissogi v. Sobhanapuram Harikrishna Naidu (1) quoted 
above, as ıt is clear that whatever may be incidents of ghatwalt 
tenure, the inam could undoubtedly be resumed if the services 
were not performed. If this case is in fact inconsistent with 
the Madras case, then I am bound to say that I prefer to abide 
by the latter ruling. 

I agree with the conclusions at which my learned brother 
has arrived and I also agree with him, as to the ‘findings to be 
returned by the District Judge. The issues on which revfsed 
findjngs were called for by the High Court were :— 

(1) Whether the plaint land belongs to the plaintiff as 
service inam land or whether the taram assessment alone is 
inam ? 

(2) Whether the defendants are in possession as lessees 
or whether they are owners of, or have acquired occupancy 
right by prescriptive enjoyment ? 

e After a consideration of the evidence the District Judge 
submitted the following findings :— 

“ My finding on the Ist issue is therefore that the tharam 
theervaand not the land itself belongs to the plaintiff as inam ~ 
for rendering the Davanda service in the plaint mentioned 
temple.” 


1. (1910) I. L. R. 33 Mad. 340 : 20 M.L. J. 417. 
2, (1918) I. L. R. 41 Mad. 749 : 34 M. L. J. 563. 
3, I. L. R. 33'C. 630, 4, 8M. I A. 321. 
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In the view I have taken on the Lot issue it is not neces- 
sary to record a finding on the second issue.” 

“ The defendants themselves are the owners of the land 
subject to the payment of a fixed tharam theerva of Rs. 9-2-4 to 
the inamdar rendering Davanda service in the plaint mentioned 
temple. By long enjoyment of the lands subject only to that 
burden, the defendants have also prescribed for a permanent. 
tenancy for occupancy right in respect of the suit land subject 
only to the payment of tharam theerva to the plaintiff for rend- 
ering Davanda service, in the plaint mentioned temple.” 

This Second Appeal again came on for hearing on 
Tuesday and Wednesday, the 7th and 8th days of March 1922, 
respectively, after the return of the findings of the Lower 
Appellate Court upon the issues referred by this Court for trial. 

The Court (AYLING and ODGERS, JJ.) delivered the 
following: — 

JUDGMENTS— Ayling, J.—In my opinion no good ground is 
shown for refusing to accept the District Judge’s finding on the 
first issue referred to him, “ that the tharam theerva and not 
the land itself: belongs to the plaintiff as inam.” 

This would be a good defence tothe present suit, but we 
have still to-consider the third issue which runs thus :— 

3. ls the defence barred as res judicata by the decision in 
O. S. No. 994 of 1907 andthe appeal thereon ? ° 

O. S. No, 994 of 1907 and the suit out of which the present 
appeal arises were admittedly between the same parties or their 
representatives in interest and were brought to obtain exaotly 
the same relief in respect of the same land. In each, the pre- 
sent'plaintiff-appellant sued to recover possession of the suit 
land from defendants as forming the inam to which he was 
entitled, and in each the same defence was raised that the inam 
comprised not the land, but the assessment on it. In O,S, 
No. 994 of 1907 the District Munsif decided this point embo- 
died in issue 1 as well as others with which we are now sot 
concerned in plaintiff’s favour, and gave hima decree as sued 


for, The-District Judge in A. S. No. 90 of 1910 confirmed this 


finding, but allowed the defendants to- raise a fresh defence 
that the suit was premature for want of notice to quit. This he 
decided in defendants’ favour, and accordingly directed that the 


suit should be dismissed. But he added: “As the plaintif 
succeeded on the main contention and failed ona Point taken 
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only in appeal it will be equitable to direct each party to bear 
part of the cost. The appeal is allowed. The lower Court's 
order that defendants should bear all the costs in that Court 
will stand.’ In so far as the District Judge’s finding on issue I 
was liable to appeal (i.e. in so far as it involved any question 
of law), it was open to appeal to this Court for, although 
plaintiff’s suit had been dismissed, this finding was made expli- 
citly the ground for directing defendants to bear all the costs 
in the first Court. No appeal however was filed by defendants, 

The District Judge’s determination of the issue must there- 
fore be regarded as final : and it seems to me that every word of 
S. 11 of the Code of Civil Procedure applies, and that the deci- 
sion operates as res judicata. It is argued that the determin- 
ation of the issue was unnecessary, But the order awarding 
plaintiff his costs in the first Court which is expressly based 
upon it, is ag much a part of the decree as the order dismissing 
plaintiff’s prayer for possession. The District Judge in effect 
decided all the points in dispute, and found that the plaintiff 
was entilled:to recover possession of the land, conditionally on 
his giving defendants a proper notice to quit. Defendants are 
not entitled to re-agitate the points then decided against them. 

I hold therefore that the decision in the appeal from O. S, 
No, 994 of 1907 operates as res judicata. 

In this view plaintiff would be entitled to a decree as sued 
for: but before passing such a decree we must ‘call for a finding 
from the Lower Appellate Court on issue4. Finding wilf be 
sulmitted within a month from this date ; and 7 days will be 
allowed for filing objections. | 

Odgers, J.—I would accept the findings of the District 
Judge that the taram theerva and not the land itself belongs to 
the plaintiff. 

The question (which was not decided when the second 
appeal was before Napier, J. and myself) remains as to 
whether the matter is res jucicata by reason of the decree in 
©. S. No. 994 of 1907 whereby it was declared that plaintiff as 
inamdar was entitled to the plaint land together with costs of 
the suit, but that plaintiff’s suit was dismissed inasmuch as the 
notice to quit given by him was irregular (cf. District Munsif’s 
Judgment Exhibit O paragraph 30 confirmed by the District 
Judge, Exhibit O. 1 paragraph 5). It is to be noted that the 
question of notice to quit did not find a place in the issues and 
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was only raised before the District Judge. The point is whether 
this issue as to plaintiff's title has been heard and finally decided 
under the provisions of section 11, Civil Procedure Code, 
the defendants got a decree in their favour on the question of 
notice and it is-contended that no adverse finding in the suit 
could operate as res judicata against them. In Muthu Pillat v. 
Veda ° Viyasa Chariar (1) a somewhat similar case, it was held 
(1) the question of title was directly and substantially in issue 
in the prior suit, (2) that in order to constitute res judicata the 
finding -in the prior.suit need not form the basis of the decree 
in that suit, and (3) that the finding in the previous suit did 
operate as res judicata in the present suit. It was also held in 
Ramakrishna Naidu v. Krishnasani Naidu, (2) that it was not 
necessary that the decision of the issue should have been the 
basis of the decree, On the other hand it 1s contended that the 
decision is not final and was not necessary for the disposal of 
the suit as held in Kelu Nambiar v. Chathu Nambiar (3), to 
which my learned brother was a party. There the decision was 
not the basis of the decree which was given in spite.of it and it 
was held that in such cases the matter cannot be said to have 
been substantially in issue. Here the plaintiff’s title was the first 
issue in the case and a decision was given upon it by both 
Courts. It was not until the appeal that the point of the 
notice to quit was taken and decided against plaintiff. Moseover 
the defendants might have appealed against the decree in so far 
as Costs were awarded against them which award was expressly 
made on the ground that the finding as to title was against 
them, This is as much a part of the decree as anything else. 


It is further contended that the latest adjudication should 
be taken as superseding the notice and therefore the: District 
Munsif’s Judgment in O. S. No, 331 of 1912 (Exhibit P), 
dated 5th June 1913, in which he dismissed the suit for. want of 
a valid notice to quit should be taken as the final decision. 
‘There the question of notice to quit was directly- raised by the 
issues and it was the only issue decided by the District Munsif. 


The plaintiff's title did not therefore come up for decision- and 


it.cannot be-said to be a later adjudication on. that point at all. 
In Nundo Lall Bhuttacharjee v.-Bidkoo Mookhy Debee, 4 
relied on for respondents, a landlord had brought a suit in 
tee 


(1). (1920) 12 L. W. 277. (2). (1919) 36 M. L. J. 641, 
(3), (1919) 9 L, W. 84, (4). (1919) .I L, R 13 Cal. 17, 
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ejectment against his tepant who pleaded no notice to guit and 
permanent tenure, The suit was dismissed on the first ground, 
the Court also holding that the tenure was not permanent. In 
a subsequent suit for ejectment between same parties in respect 
to the same holding the tenant pleaded the tenure was permanent 
and plaintiff was estopped by conduct from pleading that 
ıt was not. The lower Court held in defendant’s favéur on 
the second point and dismissed the suit. The High Court in 
appeal held that previous decision was not res judicata on the 
ground that the decree dismissing the suit was not based on the 
finding adverse to the defendant. The Court however held 
“ that if they came to an opposite conclusion the issue then 
decided was not an issue regarding estoppel by conduct.’’ It 1s 
to be noted that defendant appealed against the decree 
in fOrmer suit to High Court but that appeal was dismissed on 
the ground that he could have no appeal as the only decree 
passed was one dismissing the suit. That seems to me to 
differentiate the case and also the fact that the view of the High 
Court on this point is put forward somewhat tentatively with 
practically no reasons assigned and the learned Judges support 
their decision by an alternative. 


A case in the Privy Council, UWidnapur Zamindari Coni- 
pany v. Naresh Narayan Roy, (1) is also cited by Mr, Ramadoss 
for respondent. There in 1877 a zamindar sued for possession 
and the tenants pleaded occupancy rights and prematurity, as 
no attempt had been made to settle afresh rent. The Court 
d#missed the suit holding that there was no occupancy right 
but the suit was premature. The zamindar appealed to the 
High Court and the tenants filing a cross-appeal to the finding 
that they had no occupancy right. The High Court affirmed 
the decrée on the ground that the suit was premature and also 
on the cross-appeal affirmed the finding that there was no 
occupancy right. Their Lordships found that this would not 


stpport an actual plea of res judicata as the defendants having ° 
succeeded on the plea of prematurity had no occasion to go, 


further as.to the finding against them: a finding which it was 
their duty to displace and which duty they had not been able to 
perform. This appears to me to be distinguishable, from the 
case before us. 


J, (1921) I. L, R 48 Cal 460, 
R—67 
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As already observed the point of notice was not taken before 
the District Munsif at all. The question of title was raised as the 
first issue before the District Munsif and the learned District 
Judge begins his judgment by saying that the decision turns 
mainly onthe question whether the defendants who occupy it 
possess occupancy right in the land. This is discussed through 
three pages of print. On the question of notice the District 
Judge called for a finding on the return of which he dismissed 
plaintiff's suit for prematurity but ordered that the District 
Munisf’s order giving plaintiff all the costs in his Court should 
stand and that as regards the District Court the plaintiff was 
to bear his own and defendants’ costs where he had failed. No 
appeal was filed to the High Court; the decree of the District 
Judge therefore became final. 

This order as to costs against the defendants appears to me 
to effect a radical distinction between this case and those cited’ 
above for the respondent ; and the costs were awarded on the 
ground that the question of title had been found in plaintiff's 
favour. I therefore agree that the matter is covered by section 
11, C. P. C,, and the respondents are not entitled to have the 
matter re-opened. I also agree with the order proposed as to 
issue 4, 

In compliance with order contained in the above judgment 
the District Judge of Trichinopoly submitted a finding that the 
plaintiff was entitled to mesne profits at the rate of Rs. 136 a 
year.” 

This Second Appeal again came on for hearing an 
Tuesday, the twenty-second day of August, 1922, after the return 
of the finding of the Lower Appellate Court upon the issue 
referred by this Court for trial. 

The Court (Krishnan and Venkatasubba Rao, JJ.) delivered 
the following. 

JUDGMENT :—We are unable to understand the reason- 
ing of the learned District Judge in arriving at his finding, and 


We are therefore unable to accept it even though it is one of fact. 


We would call upon him to submit a revised finding on the 
issye in question Wethink the parties may be allowed an 
opportunity to adduce fresh evidence on the point as the evi- 
dence on record seems to be tod meagre to arrive at a satis- 
factory finding. Finding will be submitted in two months and 
7 days will be allowed for filing objections. 
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In compliance with the order contained in the above 
judgment the District Judge of Trichinopoly submitted a 
finding that the mesne profits should be fixed at Rs 115 a year. 


This Second Appeal again coming on for hearing on 
Thursday, the twenty-second day of March, 1923, after the 
return of the revised finding called for by the order of this 
Court made herein, dated the 22nd August, 1922. É 


The Court (Krishnan and Venkatasubba Rao, JJ.) deliver- 
ed the. following 


JUDGMENT :—We regret we are again unable to atcept the 
finding as to mesne profits, by the learned District Judge. All 
the documentary evidence which the Judge himself has set out 
would make out the mesne profits to be much smaller than 
what has been found. The learned Judge has relied on the 
evidence of P. W. 2, but the evidence as set out by him 1s that 
of P. W, 1. The learned Judge has not indicated why he rejects 
the inference from the documents, which are usually more 
reliable than the oral evidence. We must request the Lower 
Court to submit a further revised finding on the point; this 
time it will be on the evidence already on record. Finding 
will be submitted in eight weeks. Ten days are allowed for 
filing objections to the finding. 

In: ‘compliance with the order contained in the above 
Judgment the District Judge of Trichinopdly submitted a 
finding that- the suit lands were 23 and odd: acres in exten¢ and 
that mesne profits should be fixed at Rs. 23 a year. 

"  ‘fhis Second Appeal coming on for final hearing after the 
return of the revised finding of the Lower Appellate Court 
called for by the order of this Court made herein, dated the 
22nd March, 1923. 

The Court delivered the following 

JUDGMENT :—We accept the finding that the mesne profits 
should be awarded at Rs. 23 a year. The result is that Second 
Appeal is allowed and plaintiff’s suit for possession is decreed 
with mesne profits at the rate above stated for three years before 
suit and till the delivery of possession or for three years 
whichever is earlier from the date of this decree. . 


The parties will pay and receive proportionate costs 
throughout. 


Appeal allowed, 
A. V. V. 
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PRIVY COUNCIL. 


PRESENT :_—Lorp DuNepin, Lord PHILLIMORE, SIR 
JOHN EDGE, Mr. AMEER ALI AND SIR LAWRENCE JENKINS. 


Nagendra Bala Dasi and another Appellants 
v. 
Dinandth Mahish and others Respondents. 


(On appeal from the High Court at Calcutta.) 


P. C. Legal Practitioner—Purchase benamt in name of his wife of decree in suu 
Nagendra in which Ye acted for judgment-debtor—Purchase of property in execution of 
Bala that decree in name of his wife—Leave to bid obtained by wife without dis- 
Dasi closing fact that she held benami for her hushand—Validity of purchases— 
EE Husband not pleadcr at time of execution sale—No advantage gained by him 
Mahish at that time by reason of Ins former position as pleader for judgment-debtors— 


Efect—Trusts Act, S. 88. 


The holder of a decree for sale, which had been executed in part, sold 
the unexecuted decree to the ist appellant. The ist appellant was the wife 
of the 2nd, who had acted as pleader for the defendants in the suit for sale 
in which the decree in question was passed, and tHe purchase of the decree 
by the wife was truly benami for the husband. ‘The wife executed the decree, 
a purchased, with leave of Court, certain properties at a sale held in 
emecution of the decree. 


In a suit by the judgment-debtor to have it declared that the purchase 
was bad as a purchase by a pleader of the property in suit with the conceal- 
ment of the fact that he was the real purchaser, it was contended for the 
appellants that the sale effected under the decree must stand because (19 the 
decree was a good decree in their hands, (2) at the time of the sale of the 
properges in question the 2nd appellant had long ceased to be pleader for the 
jyudgment-debtors, and they were represented by other pleaders, and (3) there 
Was no suggestion that any knowledge which the 2nd appellant had obthined 


while he acted as pleader was in any way conducive to his action in buying 
the properties through his wife. 


Held, overruling the appellants’ contentions that the purchases of the 
decree and of the properties at the sale not having been open and above board 
the said purchases were bad. The husband allowed his wife to get leave to 
bid and then to purchase without disclosing the fact that she really held 
benami for him. If this fact had been disclosed the leave to bid would have 

e been refused. Thus an advantage was got by the husband being allowed to 


bid under color of his wife’s name and then to buy. This deception vitiates 
“the sale of the properties also. 


Had the purchase of the properties been open and above board by the 
husband the result might have been otherwise, for the disability attaching to 
him as pleader which would have prevented him cannot exist indefinitely and 
provided he had not availed himself in any way of knowledge gained in his 
position of pleader, there -would have been nothing to prevent his acquiring 
the property of his guondum clients. 
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Appeal (No. 39 of 1923) from a decree (May 20, 
1921) of the High Court varying a decree of the officiating 
Subordinate Judge of Midnapure. 

De Gruyther, K. C. and B. Dube for appellants. 

Abdul Majtd for respondents. 

1923 Nov. 29. The Judgment of their Lordships was deli- 
vered by 

Lord Dunedin.__In 1901 certain persons, among whom 
were the respondents, borrowed a sum of Rs. 19,999 from the 
Raja Narendra Lal Khan Bahadur and executed a mortgage 
in favour of his wife, Rani Marinalinit Debi. In 1906 the 
Rani put the mortgage in suit. Defences of various kinds 
were entered. The male appellant in this case acted as 
pleader for all the defendants, and on their behalf effected a 
compromise of the suit. This compromise was dated Feb. 
19, 1907. Payments under the compromise not having been 
duly made, the Rani proceeded to execute afresh and some pro- 
perties were sold, but eventually, and before the decree was 
fully executed, the Rant, on February. 7, 1915, sold the unexe- 
cuted decree for Rs. 11,500 to the female appellant, who 1s 
the wife of the male appellant. Thereafter the female ap- 
pellant proceeded to execute the decree. Objections were 
made by several of the judgment-debtors. It is not neces- 
sary for-the purposes of the present appeal to follow minutely 
the prégress of the execution proceedings. It is sufficient to 
state that some of the properties were brought to sale and that 
the female appellant, on February 18, 1918, obtained leave 
to bid, and that she herself purchased certain properties at the 
sale. 

The present suit was raised by the judgment-debtors to 
have it declared that the purchase of the unexecuted decree 
was really a purchase benami of the male appellant ; that it 
was therefore bad as purchase by a pleader of the property in 
suit with concealment of the fact that he was the real pur- 
chaser and praying for appropriate relief. 

The Subordinate Judge found that the purchase was 
benami, and ordered a reconveyance of the decree to the plain- 
tiffs on payment of Rs. 13,750, being the amount paid on the 


transfer of the decree plus certain sums which had been paid to ` 


save property being taken for other executions. The High 
Court so far afirmed the judgment, but added that the defen- 
dants must also convey the properties purchased by the female 
defendant at the sale in execution of the decree. 


P. C. 
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As both Courts had found that the purchase of the de- 


cree by the wife was truly benami for the husband, who was 


at that time the pleader, the appellants were obliged to accept 
this fact. Their argument, however, came to this They 
admitted that the result is that they are bound to surrender the 
unexecuted decree to the respondents at the price they paid for 
it ; but they say that the decree was a good decree in their 
hands and that sales actually effected under it must stand.At the 
time of the sales of the properties in question the male appel- 
lant had long ceased to be pleader ; the respondents were re- 
presented by other pleaders, and it was not said that any 
knowledge he had obtained while he acted as pleader was in 
any way conductive to his action in buying the properties 
through his wife when the properties were offered for sale 
upon the execution of the decree. 


Their Lordships have carefully considered this argument, 
but they do not think that in the circumstances it is good. Had 
the purchase of the properties been open and above board by 
the male appellant the result might have been otherwise, for 
the disability attaching to him as pleader which would have 
prevented him cannot exist indefinitely, and provided he had 
not availed himself in any way of knowledge gained in his posi- 
tion of pleader, there would have been nothing to prevent his 
acquiring the property of his quondum chents. The conse- 
qences which ensue from a person in a confidential position 
Making use of that position to obtain an advantage over the 
person with whom he is in confidentiality are embodied ins. 88 
of the Indian Trusts Act. That Act does not apply to the 
part of India with which there is here concern, but the ordi- 
nary equitable conditions which are applicable come to the 
same result. Nowthere is no more certain way of taking 
advantage than the way of concealment. The matter is ex- 
pressed very clearly by the Lord Chancellor (Lord St. Leo- 
nards) in Lewis v. Hillman (1) “I should lay it down as a rule 
that ought never to be departed from that if an attorney or 
agent can show he is erititled to purchase, yet if instead of 
openly purchasing he purchases in the name of a trustee or 
agent without disclosing the fact, no such purchase as that 
can stand fora single moment.” 

The same doctrine is repeated in the latter case of Mc 


Pherson v. Watt (2), where Lord O’Hagan lays down the 


x. (1852) 3 H LC 607 at 630. 2. (1877) 3 A C384, 266. 
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conditions which must exist to validate a purchase by an at- P. C. 
torney: from his client, and adds “And although all these  Napenara 
conditions have been fulfilled, though there has been the fullest = 
information, the most disinterested counsel and the fairest a 
price, if the purchase be made covertly in the name of another Dinanath 
; pi al M ahish 
without communication of the fact to the pleader the law con- ae 
Lord 


demns and invalidates it utterly. There must be uberrima | ON 
> , unedin. 

fides between the attorney and the client, and no conflict of 

duty and interest can be allowed to exist. ” 


These dicta are not directly applicable here, because the 
buying of the decree was not a contract between the pheader 
and the persons with whom he was in confidentiality, but be- 
twecn him and the Rani. But such advantage as he secured 
he must give-up. This is admitted by the appellants so far 
that they admit he must surrender the decree for what he 
gave forit. But having got the decree, what use did he make 
of it? He-allowed his wife to get leave to bid and then 
to purchase. Now here again there was concealment. Had 
the Judge been told that the wife really held benami for the 
pleader, who had had no business to acquire the decree, their 
Lordships cannot doubt that the leave to bid would have been 
refused. That an advantage was got by the pleader being 
allowed to bid under colour of his wife’s name and then to 
buy, their Lordships cannot doubt, for otherwise the point 
would not be contested. They therefore come to the con- 
clusion that the second deception vitiates the sale also ; that 
consequently the male appellant cannot be allowed to keep the 
purchase made in name of his wife, and that the Judgment 
of the appellate Court was right. 

The result is that this appeal should be dismissed with 
costs, and their Lordships will humbly advise His Majesty 
accordingly. 

Solicitors for appellants Watkins and Hunter. 


Solicitors for respondents Nos. 1 to 4 Francis and 
Harker. 


‘Appeal dismissed. 


Lord shaw, 
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PRIVY COUNCIL. 


PRESENT: LORD SHAW, Lord CARSON, SIR JOHN EDGE, 
Mr. AMEER ALI AND SIR LAWRENCE JENKINS. 


Kaju Mal and others Appellants 
y. 


Salig Ram Respondent. 
(On appeal from the Chief Court of the Punjab.) 


Punjab Pre-emption Act II of 1905, S. 3, Sub-S. 1—Agricultural land— 
Tea garden of extent of fifteen or sixteen hundred acres if a—Punjab Alienation 
‘of Lami Act XIII of 1900, S. 2, Sub-S. 3. 


Held, affirming the Judgments of the Courts below, that a tea garden in 
the Punjab of the extent of about fifteen or sixteen hundred acres fell within 
the definition of “agricultural land” in S. 3, Sub-S. (1) of the Pre-emption 
Act II of 1905. 


Appeal and Cross-Appeal (Nos. 93 and 94 of 1922) 
from a decree of the Chief Court of the Punjab (January 30, 
1919) modifying a decree of the Senior Subordinate Judge 
of Kangra. 


Dunne, K. C. and $. Hyam for the appellants. 
Sir G. Lowndes, K. C. and Wallach for the respondent. 
The Judgment of their Lordships was deliered by 


Lord Shaw :—— These are two appeals froma decree of 
the Chief Court of the Punjab. ° 


> The suit is for possession by pre-emption of a portion of 
an estate known as the Gopalpur Tea Estate. ‘The issue in 
the case, upon which argument was presented to the Board, 
is in the following terms “Is the property in suit definable 
as agricultural land. .within the meaning of S. 3 of 
the Pre-emption Act ?” ‘The reference is to Act II of 1905 
and particularly to S. 3, Sub-S. (1). 


| Under that definition “ agricultural land” is declared to 
mean “ ‘land’ as defined in the Punjab Alienation of Land 
Act, 1900. ” i 


The reference is to the Act KILI of 1900 and to S. 2, 
Sub-S. (3), thereof. The relevant portions of the definition 
there given are as follows “ The expression ‘land’ means 
land which is not occupied as the site of any building in a town 
or village, and is occupied-or let-for agricultural purposes or 
for purposes subservient to agriculture, ” 
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The issue was accordingly properly framed and the argu- 
ment was confined, as stated; to the simple question whether 
this land, which extended to about fifteen or sixteen hundred 
acres, came within the definition of land which is “ agricul- 
tural land.” Upon that subject both Courts have pronounced 
Judgment clearly affirming that this tea garden in Punjab falls 
within the definition of “agricultural land.” They have 
given sound and sensible reasons, if reasons were required, for 
the affirmation of that proposition and this Board does not 
think it necessary to cover the ground any further, and merely 
contents itself with affirming in all  particualrs the e decree 
appealed from. 

Their Lordships will accordingly humbly advise Hts 
Majesty that the appeal fails. 

, There is a cross-appeal. That cross-appeal is partly 
covered, no doubt, by the Judgment already delivered and it ts 
sufficient to say that their Lordships will humbly advise His 
Majesty that this cross-appeal should also be dismissed. 

The parties will bear their own costs of these appeals. 

Solicitors for the appellants : Barrow, Rogers and Nevill. 

Solicitors for the respondent : Ranken, Ford and Chester. 

Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT :—LORD SHAW, LORD BLANESBURGH AND SIR 


JOHN EDGE, j 
°” Ramabai "Appellant. 
v 
Harnabai Respondent, 


ON APPEAL FROM THE HIGH COURT AT BOMBAY. 
Hindu Law—Adoption—Inherttance—Leprosy as a dis-qualification. 
Leprosy, to disqualify from inheritance under Hindu Law, must be charac- 
terised-by deformity and unfitness for social intercourse arising from the viralent 
and disgusting nature of the disease. 
Kayarohana Pathan v. Subbaraya Thevan, (1913) 1. L. R. 38 M. 250; 25 M. 
L.J. 351. Mohunt Bhagaban Ramanuj Das v. Mohunt Roghunundun Raimanuy 


Das, (1895) L. R. 22 I. A. 94 and Janardhan Panduraug v. Gopal, (1868) 5 B, H. 


C. R. (A, C. J.) 145, followed. 
ON APPEAL from a judgment and decree of the Bombay 
-High Court (Scott, C. J. and Shah, J.) affirming the judgment 
and decree of the Subordinate Judge of Poona. 


* 1st February, 1924, 
R—68 


P.C. 


Kaju Mal 
v, 
Salig Ram. 


Lord Shaw. 


P, C. 


n 


Ramabai 


U. 
Harnabal 


P.C, 
Ramabai 


v. | 
Harnabai 
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Narayan and his son Vishnu were members of a joint Hindu 
family possessed of large moveable and immoveable properties. 
Narayan suffered from leprosy and died in 1914; Vishnu 
predeceased his father in 1913. 


On August 12, 1915, the íst respondent Harnabai, daughter 
of Narayan, instituted this suit against Ramabai, the appellant, 
(widow of Vishnu) and Vishnu Puranik, the second respondent, 
(who claimed to be the adopted son of Narayan), in the Court 
of the Subordinate Judge, Poona, alleging inter alia that her 
father, who was alleged by the appellant to be a leper, was not 
in fact a leper, denying the validity of Puranik’s adoption, and 
therefore, claiming the suit properties for herself as the sole heir 
of her deceased father. 


Ramabai by her written statement alleged that Nasayan 
suffered from a serious type of leprosy, and thus lost his right 
to the suit properties, that Vishnu was the sole owner of them 
at his death, that she succeeded him as his widow and as 
daugbter-in-law of Narayan, and that the alleged adoption of 
the second respondent was neither true nor valid, as Narayan 
had no capacity to adopt. 


Puranik’s written statement alleged (inter alia) that Narayan 
performed his adoption ceremony according to Hindu religious 
rites to the knowledge of Ramabai, who was thus estopped from 
denying the fact of adoption, He, therefore, claimed the 
suiteproperties as the validly adopted son of Narayan, deceased. 

The Subordinate) Judge of Poona held that the adoption of 
Puranik was proved and valid, that Narayan was not disquali- 
fied from adopting by reason of his leprosy, and that, as Vishnu 
was the true adopted son of Narayan, Harnabai was not 
Narayan’s legal heir. He, therefore, gave judgment for Harnabai 
as against Ramabai but dismissed the suit as against Puranik. 


The High Court at Bombay (Scott, C. J. and Shah, J.) on 
appeal affirmed the findings of the trial Judge, and held that 
leprosy, to disqualify from/participating in the joint family pro- 


_perty, must be of the sanious or ulcerous kind, which Narayan’s 


was not, and that on the death of his son Vishnu, Narayan took 
by survivorship the whole of the joint family property, which, 
therefore, did not.descend to Ramabai but passed to his adopted 
son. 


Ramabai appealed to the Privy Council. 
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Narasimham, for the appellant. The decrees of the 
Indian Courts are wrong. Leprosy, as an incurable disease, 
is a disqualification by Hindu Law, and a leper loses all 
his rights to property. The deceased Narayan, admittedly a 
leper, lost his rightshin the'property before his, son Vishnu 
died in 1913. Ramabai, as widow of the last male holder, 
is entitled to succeed to the- suit properties: and the 
adoption of Puranik,' even if true, cannot confer any right on 
him to the suit properties, as the adoptive father was himself 
incapacitated from holding property or adopting a son : Ananta 
v. Ramabai (1) Janardhan Pandurang v, Gopal (2) Mutitu- 
velayuda Pillai v. Parasakti (3) ; Bhoobunessuree Debia v. Gouree 
Dass Turkopunchanun (4) Mohunt Bhagaban Ramanuj Das v 
Mahunt Raghunundun Ramanuj Das (5); Ranchod Narayan v, 
Ajoobai (6) Kayarohana Pathan v. Subbaraya Thevan (7) were 
referred to. 


De Gruyther and Parikh, for Puranik, were not called upon. 


The Judgment of their} Lordships, was delivered by 


Lord Shaw :—The case for the appellant has been stated 
with admirable'clearnessjand brevity by his counsel, but their 
Lordships do not think it)necessary to call for any argument 
for the respondents. 


This is an appeal froma decree of December 5, 1918, of 
the High Court of Judicature at Bombay, which affirmed a 
decree dated November 1, 1916, of the Court of the Additional 
First Class Subordinate Judge at Poona. 


The only question submitted to the Board, and now sub- 
sisting, is as to the condition of body, and possibly of mind, of 
one Narayan Mawal, The appellant maintains that Narayan 
Mawal was so afflicted with leprosy as to deprive him of the 
position of being joint owner of certain family property, and, 
secondly, to deprive him of the ability to make a valid adoption 
ofa son. Hisnatural son had died, and the adoption was made 


(1) (1877) I. L. R, 1 Bom, 554. 

(2) (1868) 5 B. H. C. R. (A. C. J.) 145. 
(3) (1860) S. D..A. Mad. 239. 

(4) (1869) 11 W R, 535. 

(5) (1898) L. R. 22 I. A. 94. 

(6) (1907) 9 Bom. L, R. 1149. 
(7) (1913) I. L. R. 38.Mad. 250, 


P.C. 
Ramabai 


v. 
Hai nabai. 


Lord Shaw. 
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vel a few weeks before his death. Had Narayan not been a leper, 


— this natural and proper act could not have been challenged. 
kiama bai In the opinion of the Baard, no guestion of fact arises on 
Lord Shaw. tbis appeal, It appears ta be definitely concluded by both of 

the Courts below, which both concur in their findings, The 
‘High Court in terms expresses approval of the decision of the 
Court of first instance ;'and the decision of the Court of first 
instance is to the effect that Narayan Mawal was not so crippled 
or disabled by bodily infirmity or deformity as to cease to be a 
useful member of society, Icapable of holding and enjoying 
property. Their findings show that, although he was aflicted 
with a certain type of leprosy, it was a type not very apparent 
except to minute inspection, and certainly a type which did not 
unfit him'for performing both social and religious duties in 
company with others. j 


In these circumstances, the law of the case is attacked by 
appellant's counsel,!but the law of the case may be stated to 
have been well settled in India for very many years. In the 
case of Kayaroh ina Pathan v Subbaraya Thevar (7) a joint Judg- 
ment of Benson and Sundara Aiyar, JJ. concludes with the 
following proposition :— 

“ Deformity and unfitness for social intercourse arising from the virulent and 


disgusting nature of the disease would appear to be what has been accęgpted in 
both the'texts and the decisions as the most satisfactory test.” 


e In the caseof Mohunt Bhagaban Rumanuj Das v Mohunt 
Raghunundun Ramanuj Das (5) Sir Richard Couch delivered a 
Judgment of this Board which substantially agreed with that 
test. Sir Richard Couch was already deeply committed on the 
subect, for, so far back as the year 1868, in the case of Janar- 
dhan Pandurang v Gopal (2) he had expressed himself in nearly 
similar terms, 


The result is that their Lordships will humbly advise His 
Majesty that this appeal be disallowed with costs. 

Solicitors for appellants T. L. Wilson & Co. 

Solicitor for respondent No. 2: Edward Dalgado, 

A. D. M. Appeal dismissed, 


(7) (1913) I, L. R. 38 M. 250 (5) (1895) L. R. 221, A. 94. 
(2) (1868) 5 B. H. C. R (A C. J.) 145. 
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PRIVY COUNCIL. 


PRESENT: —LORD '!SHAW, LORD BLANESBURGH, MR. 
AMEER ALI AND LORD SALVESON, 


(On appeal from the Madras High Court.) 
Malraju Venkata Ramakrishna Rao Garu 
and another (Plaintiffs) Appellants. 


v 


Koppuravuri Sriramulu and 55 others. (Defendants) Respondents. 

Limitation Act (IX of 1908) First Schdule, drt, 141--Suit brought within 12 
years of death of Hindu widow of ancestor for recovery of possesston—Afode of 
proof of certificate of death—Observations on register of purohit—#inding of 
fact by trial judge reversed by Cour: of Appeal, 


The appellants (Plaintiffs})) sued?the repondents (defendants) in the Court of 
the Subordinate Judge, Guntur, for the recovery_of possession of certain ancestral 
property after the death of the widow. . The respondents |pleaded that the suit 
was barred by limitation, the widow baving, according to them, died in 1895, 
more than 12 years prior to action brought, and not, as alleged by tbe appellants, 
in 1898, The principal evidence in*support of the appellants’ case was a private 
register pu! porting to be kept by the purohét and his son inthe ordinary course of 
their business, giving the dates of the anniversaries of his various-clients, and 
among them, of the said widow as 14th December 1898 The Subordinate Judge 
in bis findings held that, though the entry wrongly gave tbe family name of the 
deceased widow as * Kalikineni” instead of “ Malraju'’, and appeared to beina 
different ink to that of other adjacent entries, both the book and the entry consti- 
tuted genuine records., On appeal, the High Court of Judicature at Madras upon 
inspection held the book and the entry to be unreliable, and reversed the 
judgment and decree of the Subordinate judge. 


-Beld, by the Judicial Committee of the Privy Council that the register was 
not of such a character as to enable them to pronounce &ffirmatively that the 
entry in question was made in 1898, and in the ordinary course of businesqgof the 
purohit, 


” Judgment of the High Court of Madras affirmed. 


Appeal from a Decree and Judgment of the High Court of 
Judicature at Madras, reversing a Decree and Judgment of the 
Additional Temporary Subordinate Judge of Guntur. 


One Malraju Venkatarama Lakshmirayanim Garu died 
possessed of certain landed property. His widow (Lakshmi 
Papamma Rao) who inherited the property, then went to live 
with her brother. Katikineni Venkatarayamma Naidu, at 
Venkatagiri. She alienated the property in various parcels, and 
the respondents thenceforward were in possession. The widow 
died, according to the appellants, on the 14th December 1898 
but according to the respondents, on the 11th November 1895. 
On the 10th December, 1910, the first appellant and the 


P.C. 
Malraju 
Venkata 
Ramakrishna 
Rao Garu 
v, 
Koppuravuri 
Sriramulu. 


P.C. 
Malraju 
Venkata 

Ramakrishna 
Rao Garu ` 


1. 
Koppuravuri 
Sriramulu. 
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husband of the second appellant instituted the present suit in 
the Court of the Temporary Subordinate Judge at Guntur 
against the respondents for recovery of possession of the 
properties, with mesne profits thereof for 3 years before suit, 
damages and interest, 7 alleging «er alia that they (the 
plaintiffs) as the nearest reversioners of the estate of Malraju 
Venkatarama Lakshmirayanim Garu, were entitled to succeed 
thereto on the death of his widow, Lakshmi Papamma Rao, 
whereas the respondents had been in wrongful possession, and, 
in spite of repeated demands, had refused to surrender up the 
same anti that, evenif they claimed possession nnder some right 
derived from the widow, the plaintiffs’ right to possession upon 
the widow's death was paramount. On the 27th June 1911, the 
several respondents filed their written Statements, all raising 
in substance identical defences to the suit: ‘They pleaded ‘that 
the widow died onthe 11th November 1895 (and not, as 
alleged by the appellants on the 14th December 1898), and that 
the suit was, therefore, barred by limitation; further, that the 
plaintiffs were not the reversioners to the widow, that she had 
alienated the various properties for her maintenance and the 
discharge of debts, and that such alienations, having been 
made for good and proper consideration and by legal necessity, 
were binding on the'reversion. On the 2nd July 1913, the first 
appellant died, and the second appellant was thereupon substi- 
tuted on the rec6rd as his legal representative. 


Several issues were framed for trial, of which the material 
Ones dare” ® 

“ (1) Whether the plaintiffs are the reversioners of the late 
Malraju Lakshmi Papamma Rao Garu ? 

(2) Whether the suit is in time ?” 

In the course of the trial before the Additional Temporary 
Subordinate Judge (S. Ranganada Mudaliar, Esq.) on the 14th 
July 1914, the purohit of Venkatagiri, who was called as a wit- 
ness for the appellants, produced in evidence a book (Exhibit G.) 
containing the dates of the anniversaries of the various clients, 
and the following entry therin made by his son was proved— 

“1 mark, 

Margasira Sudham. 

“ Suddha 8, Katikineni Lakshmamma’s husband of (torn) 
Gotras (scored out). f 

Suddha 11, Guruvagam Venkatra (torn), 
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Suddha 11, Julagam: Vengamma Naidu’s Tithi Pethuru, 
“Vilambi Suddha 1, (14th December 1898), Katikineni 
Lakshmamma’s Tithi (anniversary of the death). 


“Titht of—Lakshmamma iGaru, daughter of Pittapuram 
Chinnayya Garu on 9th Margasira Suddha of Plava year. 


“Tithi of Venkata Papammaon 9th Margasira Suddha of 
Plava year. 


“Tithi (?) of Chengamma, wife of Iganti Chinna Subbayya 
(torn) Kotagiri, of Visalalutra, on 13th Margasira Suddha of 
Plava year. ° 

“Tithi of Ramamma, mother of Ruvela (?) Changama 
Naidu on 4th Margasira Suddha of Sadharana year.” 


The respondents challenged this evidence as being false, 
irrelêvant and hearsay, and contended that the entry in the 
book was a subsequent interpolation. They called rebutting 
evidence in two witnesses to prove that the widow died in or 
about November 1895 ; and they endeavoured to procure, with- 
out avail, the register of deaths ‘for 1895. 


On the 10th August 1914,.the said Subordinate Judge 
delivered his judgment, holding that the plaintiffs were the 
nearest reversioners of the widow (Lakshmi Papamma Rao 
Garu), that the suit was brought within 12 years of her death in 
1898 as shown by the evidence of the pyrohit and his 
register, and, therefore, was not barred: and he, therefore, 
passed a decree as prayed for by the plaintiffs, except with régard 
toetwo lots of land, which he held to be the separate estate. of 
the widow. On the particular issue as to the date of death of 
the widow and the question of limitation, he remarked as 
follows.— 

“The issue as to limitation depends upon the date of Papamma Rao’s death. 
According to both parties, she died in her brothers house at Venkatagirl.- Plain- 
tifs say she died on 14th December 1898, But defendants assert that she died on 


11th November 1895. At that time. there were no death registers maintained at 
Venkatagiri except by the Karnam. Plaintiffs applied to the Deputy Tahsildar 


for copies of the death registers of both 1895 and 1898 as soon as the written | 


statement was filed inthis Court. The Karnam reported that the register of 1898 
was not forthcoming. The copy of the register shows that, on lilh Novembér 
1895, there was no entry of the’death of that lady: Exhibit G isa memorandam 
made by the family purohit of Katikineni Venkataramayya, Papamma Rao's 
brother, that she died on Vilambi Margasira Sudha 1 P, The purohkit proves the 
book, but the particular entry was made by his son, It was commented on the 
entry that even the family house name of Papamma Rao was not known to him 
who bas entcred it as “Katikinani” instead of “Malrajxe”; and that the entry of 
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death appeared to be a recent interpolation. Peopfs attempting such a spurious 
entry would be careful about a mistake of that kind, and they were hardly likely 
to make use of a bright blae ink. Another comment was that the next line 
appertaining to a succeeding year indicated a subsequent interlineation. An 
inspection under the glass, bowever, shows just the reverse, I feel certain that the 
book and the entry are genuine. 

“The only evidence contra is tbat of. the diainissed constable whose coolly says 
that he Saw her die at Venkatagiri onthe last Monday of Kartskan: of 1895. I 
find tbat the suit is within 12 years of the lady's death. and is not barred.’’ 


Against this decree, the defendants in the suit appealed to 
the High Court at Madras (Wallis, C. J., and Srinivasa Alyangar, 
J.) who on the 15th September, 1915. allowed the appeal, 
-eversed the decree of the Subordinate! Judge, and dismissed the 
Plaintiffs’ suit, holding on the grounds set forth below, that 
the plaintiffs had failed to establish that the suit had been 
‘nstituted within 12 years of the widow's death.— 


u There is a question as to whether the suitis barred, and we think we can 
dispose of the case on thal point. It is necessary admi:tedly for the plaintiffs to 
show that the suit was broughtzwithin 12 years of the death of the widow of one 
Venkatarama Lakhmi Narayanim Garu. The suit was brought on the 10th Decem- 
ber 1910, and the case for the plaintiffs ia tbat the widow died on the 14th 
December 1898, within 12 years by 4 days. Itis for the Plaintiffs to prove this, 
and we are unable fo agree with the conclusion arrived at by the Subordinate 
Judge that they have done so. The 2nd witness, who is the Plaiotiff’s brother, gives 
gome vague evidence that he remembers hearing about 1898 that the widow had 
died then, but we are not prepared to rely upon his mamory, The more important 
evidence was that of the 4th and Sth witnesses, the purohst and his son, and a 
sort of register (Exhibit G) which they produce. According to their evideuce in 
Manmatha, which corresponds to 1895, the 4th witness opened a fresh list of 
anniversaries, if I may call it so, that is to say, a list of the names of certain 
deceased persons according to the dates when thelr aanual ceremonies would 
occur. This he is supposed to have prepared in the ordinary course of bu3imess 
with a view to his being engaged to perform the ceremonies when the time came 
round. Now, in this book we find on one page atthe top an entry of the (hlits, 
or date of the anniversary. of the deceased husband of tbe widow who had died a 
very long time before, When the widow died, there would be” no further 
occasion for performing that ceremony aid 30 we find that eatry has been strack 
out The evidence of the 4th and 5th witnesses 13 that after the Rarmanthram of 
the widow, i. e., 15 or 16 days after her dea’h. the Sth witness, in the ordinary 
course of business, entered ber thithi or date on the 3ame page of this book, so a3 
to remind them in future when her anniversary came round. Now, there are 
four other lines, including the husband’s name, above this entry, and, underneath 
it, there are several entries entered in chronological order according tothe dates of 
bhe death of the persons whose names are entered. If the entry of the widow's 
thet: bad been made in the ordinary course of basineas, we should expect to 
find it entered in the same way as the other entries. whereas it may be said to be 
an obvious interupolation . The widow's death, took place in the year Vitambi 
(1898) according to the plaintiff's case, whereas the death which ere entered 
underneath it took place 2 or 3 years later in two cases the year of the death is 
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given 48 Prava. but the only year named at all corresponding to if is Plava and 
we have no doubt that Prava was the way in which the Purohit entered Plaza 
and Plava corresponds with the year 1901. According to the Plaintiffs case (evi- 
dence of the Plaintiff’ witnesses 4 and 5) when the‘entry now in question in green 
ink was made, there were no entries at all below. If that had been so, the entry 
would not bave been as it now is. The spacing itself showsalmost conclusively 
to our minds that the entry is an interpolation. We are not prepared to act upon 
it or upon the evidence of these Purohits. The Subordinate Judge has relied 
mainly upon this document. Exhibit G. which we think is not reliable, and in the 
result we find that the plaintiffs have failed to show that the suit was instituted 
within 12 years after the widow’ s death, and accordingly we must reverse the 
decree of the lower Court and dismiss the suit with ‘costs throughout.” 


; The plaintiffs thereupon appealed to the Privy Gouncil. 


Narasimham for appellants.—The High Court in Madras 
erred in reversing the findings of the trial Judge ona question 
of fact. The trial Judge examined the purohit’s register (Exhi- 
bit G) aud saw the purohit and his son, the writer of the entry 
in it, and his finding as to-their veracity or the authenticily of 
their record should not be lightly disturbed. These witnesses 
and Exhibit G definitely establish the date of the death of the 
widow as the 14th December 1898, whereas the respondents’ 
case, that she died 3 years earlier (11th November 1895), was 
positively disproved at the trial, and theiz case does not set up 
that the widow died!on any other date. 


Parikh, for respondents, was not called upon. 


15th Feb, 1924, The Judgment of the Board was delivered 
by i 
« Lord Shaw.—The Board does not think it necessary to call 
upon Counsel for the respondents, 


Their Lordships in the present case think that no necessity 
is laid upon them to enter into any. details of fact. 


The entire question for determination between the parties 
to the appeal is whether this suit is barred by limitation. And 
the settlement of that question depends upon the fixture of the 
date of the death of a certain widow called Lakshmi Papamma 


Rao Garu. 


The appellants who seek to dispossess the respondents 
maintain that this widow died in the year 1898, on a date four 
days within the lapse of 12 years prior to the initiation of the 
suit, whereas the respondents have maintained successfully 
before the High Court that that fact has not been established. 

R—69 
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lt is admitted that the onus of proving «this averment rests upon 
the appellants. The respondent’s own averment on the subject 
is that the lady died about three years .before, namely, in 
November, 1895. 


Has it been satisfactorily proved that this lady died in 
1898 >? In their Lordships’ opinion, it has not been proved, They 
have gone out of their way themselves to look at the important 
item uf documentary evidence which the appellants produced 
an alleged private register in which the crucial entry is appa- 
rently interpolated among faded brown entries and is in bright 
blue ink, The inspection of documents confirms their opinion, 
concurring with that of the High Court, that the register is not 
of such a character as to enable them to pronounce affirmative- 
ly that the entry in question was made at the date alleged. 
And in short, without entering into details of the case, their 
Lordships are not satished that the High Court have come to 
any erroneous conclusion upon the primary and radical fact in 
this case namely the date of this lady’s death. 

In these circumstances, they will humbly advise His Majesty 
that the apeal should fail, and that the appellants should be cast 
in the costs thereof. 

A, D. M. 
Appeal Dismissed. 


PRIVY COUNCIL. , 


PRESENT: Lord SHAW, LORD CARSON, SIR JOHN EDGE, 
MR. AMEER ALI AND SIR LAWRENCE JENKINS. 


(On Appeal from the High Court of Judicature at Madras.) 


Nainapillai Marakayar (Since deceased) l 
and others Appellants 


v. 


Ramanathan Chettiar and others Respondents. 


Madras Estates Lard Act, S. 3(2) (d), Estate--Religious Endowment--Temple 
” Property granted to, tf and when an estate—Grant—Construction—Grant of 
melwaram only or of kudiwaram also—Ejectment suit by temple against tenant 
of endowéd lands—Permanent right of occupancy—Tenant’s claim to—Proof— 
Onus—Quantum—Presumption of grant of permanent right of oscupancy by 
Shebait in endowed property--Permisstbility--Giant of permanent right-of occu- 
ancy by trustee of temple in endowed lands—Validity—Binding nature of, on 
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his successors—Endowed property of temple—Permanent right of occupancy in— P.C. 
Presumption—Grounds of—Description of tenant as Kudimiras Alienation by Nainapillai 
tenants to knowledge of temple officials— If sufficient to raise Marakayar 
presumption—Temple—Juridical person—Trustee of temple—Altenation of v. 
endowed property—Validity—Conditions—Per manent tenancy—Creation— IA — 


Power of—Improper alienation by  trustee—Suit by him to set astde— 
Maintainability—Estoppel—Permanent right of occupancy—Origin, nature and 
incidents of—Claim to such right in ejectment suit by Landlord against tenant— 
Onus of proof—Acqutsition of permanent right of occupancy by tenant aginst 
landlord—Impossibility of—Words—Kudi, Miras, Kudimiras—Kudtwaram or 
Kudiwaram interest—Ekabhogam ; Arudikaries, Samudayam—Paxhangaries — 
Meaning of. 


When a tenant of lands in India in a suit by his landlord to eject him 
from them sets up a defence that he has a right of permanent tenancy in the 
lands, the onus of proving that he has such right ig upon the tenant. 


A permanent right of occupancy in India is a right, subject to certain con- 
ditions) of a tenant to hold the land permanently which he occupies Tt 
is a heritable right, and in some places it possibly may be transferable by the 
tenant to a stranger. That peimanent right of occupancy can only be obtained 
by a tenant by custom, or by a grant from an owner of the land who happens 
to have power to grant such a right, or under an Act of the Legislature. 


“ Kudiwaram” is a Tamil word, which signifies a cultivators share in 
the produce of land as distinguished from the landlord’s share in the produce 
of the land received by him as rent, which is sometimes designated “ melvaram. ” 
The Kudiwaram or kudiwaram interest, as it is called in S. 8 of the Madras 
Estates Land Act, is in fact] a species of tenant right or right of permanent 
occupancy. “ Rokkaguthagai” means an assessment, also fixed at favourable 
rates, efther from.favour or as an inducement to reclaim wast. 


A public temple is a religious instigation, and is recognised in law @s a 
juridical person, but it can act only through persons who have authority to 
act €or it, and they can act for the temple only within the scope of their 
authority 


The position of the Shebait, the manager or the trustees of a temple, is, 
so far as their power to deal with the endowed lands of the temple is concerned, 
analoguos to the position of a mahant of a math to deal with the endowed 
lands of the math. Except in a case of an actual, special, and unavoidable 
necessity of the temple, the Shebait, the managers or the trustees of a temple 
have no power to sell or mortgage the endowed property in their custody, and 
obviously they have no right to impair the endowed property by creating or 


granting in favour of any one rights of permanent occupancy in the endowed 
lands, 


In the case of a Shebait a grant by him in violation of his duty of an 
interest in endowed lands which he has not authority as shebait to make may 
possibly under some circumstances be good as against himself by way of 
estoppel, butis not binding upon his successors. 


‘To create a new and fixed rent for all time, though adequate at the time, 
in lieu of giving the endowment the benefit of an augmentation of a variable 


PCa 





Nainapillai 
Marakayar 
tt. 
Rama»athan 
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‘rent from time to time, would be a breach of duty in a Shebait. In the case, 
therefore, of land which was debutter at the time the tenancy originated, the 
presumption of a permanent tenancy is not permissible. 


When a tenancy in the Presidency of Madras commences under a terminable 
contract there is nothing to prevent the landlord from ejecting the tenant at 
the end of the term from the lands which had been let to him. 


Na tenant of lands in India can obtain any right to a permanent tenancy 
by prescription in them against his landlord from whom he holds the lands, 


The trustees of a temple sued for the ejectment of the defendants from 
lands including groves, in the Tanjore District. The suit lands were part 
of the qndowed property of the temple, and the defendants were admittedly 
tenants of the temple suit lands. The defendants alleged that the kudiwaram 
rights in the suit lands were vested in them and never were vested in the 
temple, and they claimed that they had permanent rights of occupancy in the 
lands under S. 6 of the Madras Estates Land Act, and also independently of 
that Act. 


The village, in which the suit lands were situated, was at some time be- 
fore 1723 granted by a Raja of Tanjore, and re-granted in 1723 by the then 
Raja of Tanjore, to the temple. 


Held, on a construction of the Sanad of 1723 and in the circumstances of 
the case, that the melwaram and the kudiwaram interests in the lands of the 
village were conveyed to the temple, that the suit lands were not an “estate” 
within the meaning of the Madras Esates Land Act, and that the defendants 


were not, under that Act or otherwise, tenants with a permanent right of 
occupancy. 


Their Lordships declined to presume that the defendants or those through 
whom they claimed had acquired rights of permanent occupancy from (1) the 
fact that in some receipts given by servants of the temple tenants of endowed 
lands in the village had been described as “ kudimiras,” and (2) the fact that 
tenants of the endowed lands had to the knowledge of officials of the tefnple 
sold or mortgaged such interests as they had in endowed lands of the village. 


Meaning of “Kudi,” “ Miras,” and “ Kudimiras. ” 


Classes of villages in the District of Tanjore known as “ Ekabhogan, ” 
“ Arudikaris,”’ “ Samudayam” or “ Pazhankaries.” 


Consolidated Appeal (No. 46 of 1922) by special leave 
from two decrees (December, 22, 1916) of the High Court, 
afirming two decrees (April 24,1914) of the Subordinate 


Judge of Tanjore. 


For the full report of the judgment of the High Court 
(Sadastva Aiyar and Napier, JJ.) see 33 M. L. J. 84. 


Sis George Lowndes and K.V L. Narasimham for the 
appellant. 
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De Gruyther K.°C.and Kenworthy Brown for the = 


respondents. Nainapillai 
l Masaka yar 
Dec. 14. The Judgment of their Lordships was V. 
; Ramanathan 
delivered by Chettiar 


= n 


SIR JOHN EpGr.__ These are two consolidated appeals by Sir John 
defendants or their representatives from decrees, dated Qecem- SOBE 
ber 22, 1916, of the High Court at Madras, which dismissed 
two appeals from decrees, dated April 24, 1914, which a Sub- 
ordinate Judge of Tanjore had made in original suits 40 and 
42 of 1913 in favour of the plaintiffs for the ejectment of the 
defendants from lands, including groves, in Tanjore and for 
mesne profits. 


The plaintiffs in each of the suits were five of the six trus- 
tees of the Mantrapureeswarasami Temple in Kovilur, in Tan- 
jore. That temple will hereafter be referred to as “ the 
temple.” Ihe sixth trustee, who was made a defendant in 
each suit, did not interfere in the conduct of the suits. It will 
be understood that when later in this Judgment the defendants’ 
are referred to, the reference is to the defendants other than 
the sixth trustee. 


The lands in respect of which a decree of ejectment has 
been made in each suit are part of the village of Mangal in 
Tanjore, and are part of the endowed property of the temple. 
It is not disputed that the defendants were tenants of the tem- 
ple lands to which the suits relate, nor is it now disputed 
that they received notices to quit. {he defendants admit that 
thé melvaram rights in the property in question are vested! in 
the temple, but their case is that the kudivaram rights in that 
property are vested in them and never were vested tn the tem- 
ple, and they claim that they have permanent rights of occu- 
pancy in the lands under S. 6 of Madras Act 1 of 1908, and 
also independently of that Act. 


It cannot now be doubted that when a tenant of lands in 
India in a suit by his landlord to eject him from them, sets up a 
defence that he has a right of permanent tenancy in the lands, 
the onus of proving that he has such right is upon the tenant., 
In Secretary of State for India v. Luchmeswar Singh (1) 
it was held that the onus of proving that they had a permanent 
right of occupancy in lands was upon the defendants, who 
alleged it as a defence to a suit by their landlord to eject them, 


ee eee ee ee a —E—————— 


1. (1890) LR 161 A 6:16 C 233 (P. C.) 


P. C. 
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and that proof of long occupation at a-fixed rent did not satisfy 
that onus; and in Seluratnam Atyar v. Venkatachala Goun- 
den (2), ina suit by the landlord for the ejectment of the defen- 
dants from lands in a ryotwari district in Madras, the giving 
of notice to quit not being disputed, it was held that the onus of 
proving that the defendants had rights of permanent occupancy 
was upon them. 


A permanent right of occupancy in land in India is a right, 
subject to certain conditions, of a tenant to hold the land per- 
manently which he occupies. It isa heritable right, and in 
some places it possibly may be transferable by the tenant to a 
stranger. That permanent right of occupancy can only be 
obtained by a tenant by custom, or by a grant from an owner of 
the land who happens to have power to grant such a right, 
or under an Act of the Legislature. No custom by which the 
defendants could have obtained a right of permanent occupancy 
is alleged or proved in these suits. 


Their Lordships will first consider whether the defendants 
have proved that they have rights of permanent occupancy un- 
der Madras Act 1 of 1908 in the lands in suit, and then whe- 
ther they have proved that they have otherwise than under 
that Act rights of permanent occupancy in the lands. 


Unless the endowed lands of the temple in the village of 
Mangal constitute an “estate” within the meaning of that 
term in Madfas Act 1 of 1908, that Act does not apply to 
them, and the defendants are not tenants with a right of per- 
manent occupancy under 8.6 of the Act. An “ estate ” 
is defined by S. 3 of the Act, which so far as it is material jn 


this case is as follows “3. In this Act, unless there is 
something repugnant to the subject or context : (2) 
' Estate ’ means (d) any village of which the land 


revenue alone has been granted in inam to a person not owning 
the kudivaram thereof, provided that the grant has been made, 
confirmed, or recognised by the British Government ,or any se- 
parated part i such village ;” 


The term “ kudivaram ” is not defined in the Act, but, as 


was explained by the Board in Suryanarayana v. Patanna (3). 


s kudivaram "is a Tamil word, which signifies a cultivator's 
share in, the produce of land as distinguished from the land- 
lord's share in the produce of the land received by hiņ as rent, 


a, (1920) LR 479 A 76:43 M 567.38 ML J 476 (P. C.) 


3. (1918) LR 45 I A 209:41 M 1012:36 M L J 585 


@ 
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(í 


which is sometimes designated as “ melvaram ° see also sae 


U padrashta V enkata Sastrulu v. Divi Seetharamudu (4) where Nainapaillal 
it was mentioned by the Board that the ” kudivaram” or — 
“ kudivaram interest,” as it is called in S. 8 of the Act, is in Ramanathan 


i ; : Chetliar 
fact a species of tenant right or right of permanent occupancy. ee 
Sir John 
It is the plaintiffs’ case that the village of Mangal, gnclud- Edge 


ing the melyaram and kudivaram rights in it, was at some time 
before 1723 granted as an endowment to the temple by the 
then Raja of Tanjore, subject to a yearly payment in cash to 
the Raja, part of which he remitted to the temple as an allow- 
ance for the maintaining of puja at the temple. The grant, 
or sanad, has been lost. The Raja of 1723 had recalled the 
grant, but had continued the cash allowance to the temple. In 
1723 the managers of the temple complained to the then Raja 
of Paniore that the allowance in cash was insufficient to main- 
tain the puja at the temple, and thereupon the Raja granted to 
the temple a sanad which as translated is as follows “ Rokha 
Dafter Karkoon. Ta : (Talus) Kovil Kottay (illegi- 
ble) Kadoorambh. On Thursday thirtieth Vaisak Bahoolam 
Sobhankruth Samvatsar, Soorsan year Arba Isarin Muyu Alph 
(1124), at Vedarania on the auspicious occasion of the solar 
eclipse, Tilai Naik Bhandari, residing at Vedaranta came be- 
fore and made a representation as follows :' That 
the mohin (Allowance) account of the Divanı (Government 
Treasury for pooja worship) of the Devastan Kovil is very in- 
sufficient, that Nakshi Gootaga (Rokkaguthaka1) villageewas 
being carried on for the Devastan from the beginning and 
thereby daily worship, special worship, and car-festivals used to 
be performed. Has been made Sanjayath. For this reason, 
God's worship and oochavams are not being performed as be- 
fore and car-oochavams and special oochavams have remained 
unperformed. Hence, His Highness will be graciously pleased 
to permit to be carried on as before the Nakshi Gootaga vil- 
lage for the God and for this purpose an order should be is- 
sued.’ To this effect he made a petition. Thereupon, His 
Highness being pleased by way of favour has ordered the 
Nakshi Gootaga (village to be carried on and has approved of 
the berji (assessment). This permission is dated 

(torn) Ramjan. From the year aforesaid the Nakshi Goota- 
ga (Rokkaguthakai) of the Manje Mangal village including 
the nanja? and punja lands has been given (to) Sri Buddhi- 


4. (1919) LR 46 I A 123 :43 M 166:37 M L J 42. 
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ve pradeswar Swami (of) Kovil Kottay on the annual (payment) 

' Naioapillai of chakras 125 the previous gootaga (lease amount) being 
— 100, one hundred chakras and the present increase being 
a chakras 25—in all, chakras one hundred and twenty-five. Out 
ee of this (amount), let credit be given for chakras 72, seventy- 
he two per year for the mohin-divani’s (Government’s) Mohin 
(allowance )for worship out of the gootaga (lease amount) 

and let the balance be credited in the divani (treasury) from 

time to time. Matters should be conducted in this way from 

year to year. Leta copy be taken and let the original sannad 


be retdrncd to the Sthanik. Pa Hoo Pa (illegible) 
Hajrat Rajesri Siv Row Narsing Row Peshway. Prepared, 
date 1 (illegible ).”’ 


The grantee of the sannad is the temple, and the village 
which in the sanad of 1723 is described as the Nakshi Gootaga 
(rokkaguthakar) village is beyond doubt the village of Man- 
gal. Rokkaguttaghel, another spelling of the vernacular 

word “ rokkaguttakai,” means, according to the Manual of 
the District of Tanjore, an “assessment, also fixed at favoura- 
ble rates, either from favour oras an inducement to reclaim 
waste.:' Seep. 487 of A Manual of the District of Tanjore, 
compiled under the orders of Government, printed at Madras 
in 1883. 

In 1724 an oficial memorandum was sent to the State 
oficer of Kadaramban, which mentioned the petition upon 
whith the sanad of 1723 was granted and continued thus: 
“ An arzi was therefore submitted praying that Saheb Aveggal 
would be pleased to pass orders for continuing the rokkagutha- 
kai village as before and thereupon an order was passed accord- 
ingly for treating Mangalam village inclusive of nanja and 
punja as rokkaguthakai village for Sri Budhipradeswaraswami 
of Kovilkottai, for 125 pons per annum. Beriz fixed therefor 
is as follows :__Previous guthakat, 100 pons ; increase now 
made, 25 pons ; total, 125 pons. It was granted for this sum. 
Out of this sum, 72 pons, being’the annual allotment made for 
the Sirkar pooja mohini shall be remitted, and the balance of 

e beriz credited to the Sirkar. This shall be followed every 
year. The original sannad shall be returned to the Stanikar 
after teking a copy thereof. (By order of Huzur.) Seal of 
M. R. Ry. Hazarath Siva Rao Narasinga Rao Peishya.” 


There can be no doubt that the sanad of 1723 was grant- 
ed ; the only question as to it 1s, what does it mean ? 


” PART XVII] HE MADRAS LAW JOURNAL REPORTS. 553 


The sanad of 1723, in their Lordships’ opinion, purports 
to regrant to the temple all the lands of the village of Mangal 


as a religious endowment of the temple subject to the assess- 


ment mentioned in it, and the effect of that regrant was to pass 
to the temple all the melvaram and the kudivaram rights in the 
village. The temple had, obviously, been deriving from the 
village under the original sanad an income sufficient for the 
maintenance of the puja worship at the temple, and it must 
have obtained that income from the cultivation of the village 
lands either by its servants or by its tenants, but there is nothing 
in the sanad of 1723 to suggest that there was in 1728 any te- 
nant of lands in the village who had any right of permanent oc- 
cupancy in them. There is no proof that in 1723 there was 
any tenant of lands in the village who had any right of perma- 
nent occupancy in them. The village was in 1723 of that 
class of village which in Tanjore was known as “ ekabhogam ” 
villages, or villages of which the sole occupancy right was vest- 
ed in one individual__in Mangal the temple —-to distinguish 
them from “ arudigarie’’ villages, which were held by a nuni- 
ber of individuals in separate shares, and from “ samudayam "’ 
or “ pasunkarie ” villages, which were held in common. As 
to the three classes of villages see p. 405 of the Manual of the 
District of Tanjore. 


e At some time between 1749 and 1799 the Tanjore terri- 
tory in which the village of Mangal is situate*came by cession 
from the Raja of Tanjore or by conquest under the contol of 
the East India Company, and in 1809 a register of lands in the 
village of Mangal was made by Mr. Cotton as the Collector of 
the District. The following is an extract from his register of 
rokkaguthakai lands : — 


R—70 


P: C. 
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The entry in columh 4 shows that the village had been ori- 
ginally granted to the temple, and the entries in columns 5 and 
6 show that, according to the Collector’s information, the vil- 
lage had been enjoyed by the temple from the time of the ori- 
ginal grant down to the time when he made the register in 
1809. The entries in columns 2 and 8 show that, according to 
the Collector’s information and belief, all the lands of the vil- 
lage had been granted to the temple. Their Lordships regard 
the entries in the register of 1809 relating to the village of 
Mangal as valuable as showing what onthe information 
which he had obtained, the Collector believed to be the “title to 
the village of Mangal and to all the lands in that village. 


In the paimash, or survey account, for fasli 1226 (1816 
or 1817), the person then in the enjoyment of the total nunja 
(dry land), punja (wet land), tope and manai garden, of the 
village of Mangal was stated to be the temple, and the enjoy- 
ment was stated to be “ rokkaguthagai ekabhogam.”’ In the 


paimash for fasli 1238 (1829), village of Mangal was des-, 


cribed as a “ rokkaguthagai miras ekabhogam village, ” which 
meant that ir was a rokkaguthagai village and that all the lands 
in the village were the property of one proprietor. 


It is stated in the Judgment of the High Court and it 
must be assumed correctly__that 21 velis of the wet land of 
the village of Mangal were cultivated. by the temple, by its 
servants and with its own ploughs, before 1820, and that in 
those 21 velis of thg endowed lands the temple then owned both 
melvaram interest and the kudivaram interest, and the defen- 
dants were unable to explain how it happened that the temple 
could have owned the kudivarami interest in 21 velis only of 
the endowed lands. 


It was proved that in 1883 a small area of the waste 
lands of the village of Mangal was acquired by the Govern- 
ment under the Land Acquisition Act, and that no part of the 
compensation paid for those waste lands was claimed by any 
person except the temple, and that to the temple was paid all 
the compensation awarded under that Act. From that fact 


it may be concluded that the grant of the lands in the village > 


in 1723 included the waste lands of the village, if there could 
be any doubt that all the lands of the village of Mangal were 
granted by the sanad of 1723 to the temple as an endowment. 


Their Lordships find that the melvaram and the kudi- 
varam interests in the lands of the village of Mangal were at 
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some time before 1723 granted by a Raja of Tanjore, and re- 
granted in 1723 by the then Raja of Tanjore, to the temple, 
and consequently, that the lands in suit are not an “estate” 
within the meaning of Act I of 1908, and that the defendants 
did not obtain any rights of permanent occupancy under that 


Act. 


It remains to be considered whether the defendants have 
proved that they, or those through whom they claim title as 
occupiers of the lands in suit, obtained at any time a right-of 
permanent occupancy in the lands. No grant of a right of 
permanent occupancy has been produced. But the defendants 
asked the Courts below, and now ask their Lordships, to pre- 
sume that they or those through whom they claim, were tenants 
of those lands in suit with a right of permanent occupancy in 
them. It does not appear that in 1723, or in 1809, or in 
1816, or in 1829, there were any tenants of lands in the village 
who had a right of permanent occupancy in the endowed lands 


oof the temple. As Act I of 1908 does not apply in this case, 


and as there is no proof of any custom conferring on tenants 
of lands of the village any right of permanent occupancy, and 
as no grant of a right of permanent occupancy has been pro- 
duced or even alleged, it is not apparent how that right could 
have been obtained by the defendants or by any predecessor 
in titles of theirs, except by a lost grant or grants, and that is 
not even suggested. 


” A public temple, such as is the temple in this case, is a 
religious institution, and is recognised in law as a juridical per- 
son,, but ıt can act only through persons who have authority to 
act’ for it, and they can act for the temple only within the scope 
of their authority. The position of the shebait, the manager 
or the trustees of a temple, is, so far as their power to deal 
with the endowed lands of the temple is concerned, analogous 
to the position of a mahant of a math to deal with the endowed 
lands of a math. They can doubtless sell or mortgage the 
endowed lands of the temple tf there is an actual, special, and 
unavoidable-necessity of the temple to do so, but that necessity 


e would have to be proved by those who alleged that it existed. 


Ercept in a case of such unavoidable necessity the shebait, the 
manager or the trustees of a temple, or the mahant of a math, 
have no power to sell or mortgage the endowed property in 
their custody, and obviously they have no right to impair the 
endowed property by creating or granting in favour of any one 
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rights of permanent oceupancy in the endowed lands. The 
law on this subject is well established : see Shibessouree Debta 
v. Moothooranath Acharjo (5); Abhiram Goswami v. Shyama 
Charam Nandi (6) Palaniappa Chetty v. Deivasikamony 
Pandara (7) ; Vidya Varuthi Thirtha v. Balusami Ayyar (8). 
In the case of a shebait a grant by him in violation of his duty 
of an interest in endowed lands which he has not authosity as 
shebait to make may possibly under some circumstances be good 


as against himself by way of estoppel, but is not binding upon 
his successors. 


In Satya Sri Ghose Lal v. Kartik Chandra Dass (9), 
which came before the High Court at Calcutta in second appeal 
in a suit to eject the defendants from debutter lands, which the 
lower appellate Court had dismissed on a presumption that 
the defendants had a permanent tenancy in the lands, Sir 
Lawrence Jenkins, C. J. and Chatterjee, J. said that the decree 
appealed from rested not on direct proof but on presumption, 
and that ıt would seem that the property there in question was 


debutter, and remanded the suit so that it might be ascertained 


if that property was debutter when the tenancy commenced, 
holding, rightly, that “ The presumption in favour of a per- 
manent tenancy implies that there is ground for inferring that 
the tenure was always intended to-be and always was heredi- 
tary, or that it acquired that character by subsequent grant. 
But a presumption in favour of a transaction assumes its regu- 
larity ; it cannot be made in favour of that which offends legal 
principles. ” ° 


They further rightly said ‘If it was debutter at the 
time the tenancy originated, then this would affect the applic- 
ability of the presumption, for, to create a new and fixed renc 
for all time, though adequate at the time, in lieu of giving the 
endowment the benefit of an augmentation of a variable rent 
from time to time, would be a breach of duty in a shebait and 
is not therefore presumable. ” 


In the present case there was nothing proved, or ‘even 
attempted to be proved, from which it could be inferred that 
the tenure of tenants of the lands in suit, or of any lands in the 
endowed property of the temple, had originally been a tenurc 


5. (1869) 13 MIA 275. 6. (1909) LR 361 A 148 :36 C 1003. 
y (1817) LR MIA 147:40M 709:33MLJ1 
8. (1921) LR48 I A302 44M 831:41 M LJ 346 (P. C.) 

9. (1912) 15 CL J 227. 
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of permanent occupancy or any higher tenure than that 
of a tenancy at will. Between 1820 and 1830 some of the 
endowed lands in the village of Mangal were let by the temple 
for cultivation on short leases of from one to five years ; such 
leases were granted to the highest bidders. In 1831 some of 
the tenants of the temple’s endowed lands, apparently all of 
them,eagreed amongst themselves to cultivate jointly the 'en- 
dowed lands of which they were tenants, and they executed and 
delivered to the Collector, who was then the manager of the 
temple and its endowments, a muchilika by which they took 
the endowed lands for a term from fasli 1241. That muchi- 
lika is absolutely inconsistent with any of the tenants having 
then any right of permanent occupancy in any of the endowed 
lands of the temple and with their believing that they had any 
right of permanent occupancy in any of the temple's lands. In 
1870, Sir C. H. Scotland, C. J. held that when a tenancy in 
the Presidency of Madras commenced under a terminable con- 
tract there was nothing to prevent the landlord from ejecting 
the tenant at the end of the term from the lands which had 
been let to him : see also Mayandi Chetityar v. Chokkalingam 
Pillay (10). 

One of the reasons for these consolidated appeals as 
stated in the case for the appellants 1s 


4. Because the appellants have acquired permgnent 
occupancy right by prescription.” No tenant of lands in 
India can obtain any right to a permanent tenancy by prescrip- 
tion in them against his landlord from whom he holds the 
lands : see Madhava Rao Waman Saundalgekar v. Raghunath 
Venkatesh (11). 

Another reason for these consolidated appeals as stated 
in the case for the appellants “5. Because the respondents 
having allowed and recogniesd the alienations made by the pre- 
decessors of the appellants, are now estopped from denying 
that they have permanent rights of occupancy. ” The appel- 
lants’ case, that they have permanent rights of occupancy, was 
not argued on the ground of an estoppel, for there is no estop- 
pel on the evidence in the case, but on the ground that ıt must 
Be presumed, from matters which will be presently referred to, 
Kat the defendants, or those through whom they claim titles 
as tenants, had at some time acquired rights of permanent oc- 
cupancy in the lands in suit. ; 


10. (1903) LR 31 I A 83:27 M 291 (P. C.) 


11. (1923) LR sol A 255 : 47 Bom 798 (P. C.) 
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In the very able argument which was addressed to their 
Lordships in support of these consolidated appeals it was con- 
tended that their Lordships ought to presume that the defen- 
dants or those through whom they claim had acquired at some 
time rights of permanent occupancy in the lands in suit from 
the fact that in some receipts given by servants of the temple 
tenants of endowed lands in the village were described as 
“kudimiras.” Their Lordships are not certain what in 
Tanjore “ kudimiras’’ means. No doubt by itself “ miras ” 
generally means a proprietor of some kind, and “ kudi ” by it- 
self appears to mean a house, a village, a town, an inhabitant, 
or a tribe. “ Kudimiras”’ in those receipts may have been 
a description of the tenant as the proprietor of a house in the 
abadi of the village, or it may have been a misdescription. [t 
appears from one paimash that there were men who were des- 
cribed as “ kudimiras”’ in respect of their interests in houses 
in the abadi of the village. In Mayandt Chetttyar v. Chokka- 
lingam Pillay (10) already cited, the Board declined to act on 
a vernacular descriptive term of parties in that case, which the 
Board considered as being of uncertain meaning. The parti- 
cular descriptive term was “ ulavadai mirasidar.’’ he ap- 
peal in that case related to lands in Tanjore. Also, in support 
of the argument that their Lordships ought to presume that the 
defendants had a right of permanent occupancy in the endowed 
lands,emany other documents and papers were relied upon 13 
showing that tenants of the endowed lands had to the know- 
ledge of officials of the temple sold or mortgaged such interests 
as they had in endowed lands of the village of Mangal. Their 
Lordships are unable to make any such presumption. Such 
a presumption would mean that some managers or trustees of 
the temple had violated their duty to the temple. It has not 
been proved that there ever were any lands in the village in 
which, by grant or custom, there was any right of a tenant of a 
permanent occupancy, and the only presumption which their 
Lordships can make in the cases of such sales and mortgages 
is that it was to the interests of the temple that the ordinary 
cultivators of the temple lands should be solvent persons, and 
not persons who were compelled to sell or mortgage such 
interest as they had in the lands in order to raise money. 


All the documents and papers from which their Lordships 
have been asked by the counsel for the defendants to presume 


10 (1903) LR 31 I A 83:27 Magi (PC). 
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P.C. that the defendants had rights of permanent occupancy in the 
Nainapilai lands in suit were before Mr. G. Kothanda Ramanjulu, the 
es Subordinate Judge who tried the suits, and on the appeals be- 
Ramanathan fore Sadasiva Aiyar, J., who wrote the judgment of the High 
sie Court, with which Napier, J., concurred. All those learned 
Sir John Judges were, from their local knowledge, in a better position 
SORE thanetheir Lordships are to appreciate correctly the meaning of 
the vernacular terms in use in the Tamil country of Tanjore in 
reference to interests in lands, and all those learned judges, in 
carefully considered and exhaustive judgments, found, to state 
briefly their findings, that the endowed property of the temple, 
of which the lands in question formed part, was not an “-estate” 
within the meaning of Madras Act 1. of 1908, and that the 
defendants were not, under that Act or otherwise, tenants with 

a right of permanent occupancy. 


The appellants having failed to prove that they or any of 

them had any right of permanent occupancy in any of the lands 

, in suit, their Lorships will humbly advise His Majesty that 
these consolidated appeals should be dismissed with costs. 


Solicitors for appellants Douglas Grant. 
Solicitors for respondent T. L. Wilson and Co. 


e IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE WALLACE. . 
A. R. Srinivasachariar Appellant* (Plaintif) 
v.. 
A. Raghavachariar and others .. Respondents (Defen- 


dants and L. R. of the de- 
ceased 4th defendant). 


Hindu Law—Widow—Will—Legatee—Rights of—If can sue trespasser—~ 


Srinivasa-. Vacant site—Presumption as to possession. 
chartar 
v. A person who claims to be a legatee under the will of a Hindu widow 
Raghava- 


e bequeathing her husband's property derives no title under the will even to 
maintain a suit in ejectment against trespassers, 


chariar 


In the case of vacant sites of which no effective physcial possession is feast 
ble, the presumption is that possession will follow title. 


*S A No. 578 of r921. 25th January, 1924. 


PART XVII.] °THE MADRAS LAW JOURNAL REPORTS. 561 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Chingleput in A. S. No. 20 of 1920 
(A. S. No. 24 of 1920 on the file of the District Court ot 
Chingleput) preferred against the decree of the Court of the 
Principal District Munsif of Chingleput in O. S. No. 298 of 
1918. 

M. Patanjali Sastri for appellant. 


T. Narasimha Atyangar and S. Rangaswami for respon- 
dents. 


The Court delivered the following 


JUDGMENT :__The suit site in this case was a vacant site of 
which no effective physical possession was feasible. In such 
a case, there is no doubt that the presumption is, that, when 
thereshas been no effective physical possession, possession will 
follow title. The lower appellate Court found in this case 
that plaintiff had no title, and that he had not been in posses- 
sion within 12 years of suit. The decision on the question 


of title was one in Jaw, and thus open to agrument in Second” 


Appeal. As there was no very clear finding by the lower 
appellate Court that defendants had been in physical posses- 
sion, and that therefore the presumption that possession 
follows title could not be called in aid on behalf of plaintiff, 
it was necessary to have the question of law, i. e., the question 
of thé éxistence of any title in plaintiff, argued. , 


The plaintiff claims title to the property as legatee under 
the will of a Hindu widow bequeathing her husband's property. 
It is conceded, of course, that as against a reversioner plaintiff 
could have no title at all, but it is argued that as against any 
one but a reversioner, e. g., as against alleged trespassers like 
defendants, the will would convey a title to plaintiff. For 
this position a Privy Council Ruling in Bijoy Gopal Mukerji v. 
Krishna Mahishi Debi (1) is relied on; wherein it was held 
that an alienee not for necessity from a Hindu widow took with 
hig alienation sufficient title to resist or eject a trespasser. [he 
alienation in that case was before the widow’s death, and 
naturally is voidable, on good cause shown by the reversionerts. 


But until the reversioners choose to attack it there is no obvious. 


reason why the title, valid at its commencement, if not avoided. 

and ex hypothesi not yet avoided, should not remain valid until 

avoided. ° This seems to me a very different proposition to 
1. (19071 LR 34 Cal 329 17 MLJ 194, 

R—71 
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that of holding that the Hindu widow has the power over her 
husband’s estate of alienation after her death, that she has 
the right to say to any one “after my death you shall enjoy 
my husband’s estate, ” when at her death her interest in that 
estate and therefore her power of disposition over it came to 
an end. The ruling in Durga Sundari v. Ramakrishna 
Poddar (2) is clear authority that she has no such power of 
disposition whatever, and, in my view, a Bench of this Court 
in Mahalakshmamma v. Vemi Reddi (3), has taken the same 
stand point. See also Raghava Mudattar v. Narayanaswami 


Mudatiar (4). 


The right of a trespasser to devise his possessory title, so 
far as it has reached, is cited by way of analogy, but in the case 
of a trespasser, his estate, such as it is, is not a limited estate, 
and the analogy seems to me to fail. 


I therefore hold that the lower appellate Court’s decision 
on the question of title is correct. I have been urged to refer 
the question to a Bench, but the I. L. R. 34 Calcutta Case 
seems to me hardly strong enough foundation for holding that 
that case made any change in the law on this point as it has 
been up till now understood, though the interesting argument 
of the appellant’s vakil gave a certain plausibility to his view. 


As plaintiff therefore has no title, he cannot fall back on 
any legal possession resting solely on title, and actual physical 
possession by him within 12 years of suit has been negatived by 
the lower appellate Court. This appeal must fail. 


| dismiss the appeal with costs. 
ie Vy. Second Appeal dismissed. 





3. (1922) 44 M L J 60. 
4. (1893) 4 M L J 88, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE WALLACE. 


Addepalli Venkata (surunadha 
Rama Seshayya A ppellant* (Plaintif) 


VU. 


Sri Tripurasundari Cotton Press, Bezwada, 
represented by the Secretary, Addepall 


Venkatappayya Respondent (2nd Deft.). 
Limitation Act, Art. 116—Company—Suit for dividends—Auction purchaser oe 
of shares—Refusal by Company to register the purchase—Position of pu¥chaser— ys yya 
Company if trustee—Limitation. Sri Tripura- 
i dari 
The purchaser at a Court auction sale of some shares in a Company belong- C 
ing to a judgment-debtor applied to the Company to register his purchase, but Press, 
it wag refused. He then brought a suit for recovering dividends which had Bezwada 


fallen due more than three but less than six years before the date of suit 
Held, the suit was barred. He was not a share-holder and therefore could 
not take his stand on the registered contractual relation which is the foundation 
for any claim to call in aid Art. 116 of the Limitation Act. 


Ripon Press and Sugar Mills, Ltd. v. Nama Fenkatrama Chetty, (1918) 
I L R 42 Mad 33 35 M L J 256 distinguished ; Nagabhushanam v. Rama- 
chandra Rao, (1922) I L R 45 Mad. 537 42 M L J 449 referred to. 

A Company does not hold its dividends as a trustee foi the shareholders. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Bezwada in Appeal Suit No. 22 of 1920, 
preferred against the decree of the Court of the District Mun- 
sif of Bezwada in Original Suit No. 112 of 1917. 

T. S. Raghunatha Rao and T S. Srinivasa Rao for appel- 
lart. 


P. Satyanarayana Rao for respondent. 
The Court delivered the following 


JUDGMENT :—The only question argued in this appeal is 
one of limitation. The plaintif had purchased in Court- 
auction some shares which the judgment-debtor held in the 
second defendant company, and some dividends on those shares 
which had fallen due before the date of his purchase. The 
company refused to pay him the dividends and he has filed a 
suit for these. His suit was in 1917. One of the dividends,, 
namely that for 1912, fell due on 11——4—1913 and the lowey 
Courts have held that the plaintiff's suit was barred as regards 
this dividend, since he had not sued within three years of the 
dividend falling due. The plaintiff appeals. 


*S A No. 593 of 1921. 14th February, 1924. 
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oe The plaintiff. relies chiefly on a ruling reported in Ripon 
v Press and Sugar Mills, Ltd. v. Nama Venkatrama Chetty (1), 

e E which lays down that a suit by a share-holder to recover dive 
Cotton dend is covered by Art. 116 of the Indian Limitation Act, that 
Bas, isa shareholder gets six years within which to sue for payment 


of dividend which has fallen due. The rejoinder to this com 
tentien is that the plaintiff is not a shareholder, since the com 
pany has refused to register him as such. The plaintiff ap. 
peals to the ruling in Nagabhushanam v Ramachandra Rao (2) 
but, though that ruling no doubt lays down that a court-auction 
purchaser, such as he, 1s entitled to be registered as the owner 
of the shares purchased, the company still retains full discre- 
tion to refuse such registry. The plaintif then is not a share- 
holder and cannot therefore take his stand on the registered 
contractual relation which is the foundation for any claim to 
call in aid Art. 116 of the Indian Limitation Act. 

The plaintiff however, argues that the defendant company 
holds dividends for shareholders in trust for them, and that, 
e therefore, there is no period of limitation at all : but the case 
he himself relies on, namely, Ripon Press Sugar Mills, Ltd. vy. 
Nama Venkatarama Chetty (1), clearly negatives this view. 

He next claims that the company’s accounts will show that 
the dividends were due and that the company has thus ac- 
knowledged its debt to his judgment debtor, but he has not 
chosen to file these accounts to show in what form they rur or in 
what form thé acknowledgment is embodied. The balance 
sheets, Exs. E series, were filed for a different purpose, namely 
to show when the dividends were due, and do not contain gny 
acknowledgment specific enough to save limitation. 

There is thus no proof of any acknowledgment sufficient 
to save limitation. The plaintiffs cause of action, for 
the recept of the dividend arises, in the absence of any ac- 
knowledgment, on the date on which it fell due for payment. 
He cannot add to that any extended period of limitation which 
ts applicable only to persons of a specific class as shareholders 
to which his judgment debtor belonged. ‘The plaintiff takes 
his assignment subject to all the laws of limitation. I agree 
therefore that the decision of the lower Court is correct and 
dismiss the appeal with costs. 

T.S. V. Second Appeal dismissed. 





r (1918) IL R 42M 33:35 ML J256. 
2. (1922) [L R45 M 537: 42 ML J 449. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER. 


Gothipati Suryanarayana Petitioner* (Petitioner. ) 
v. 
Sree Raja Ankineed Prasad Bahadur 
and others Respondents (Counter 


Petitioners. ) 


Criminal Procedure Code, S. 145—Dropping proceedings under the sechon— 
Magistrate being satished that no dispute likely to cause breach of the peace 
cxisted—Source of Magistrates information immaterial—Magistrate “not bound 
lo record evidence—Sale proceeds of crops on attached lands—W hether may be 
ordered to be kept in deposit in Court pending an order of one party or other. 


In a proceeding under S. 145 of the Criminal Procedure Code, the Magis- 
trates will not be acting illegally if he drops the proceedings after passing the 
preliminary order, if he is satisfied that no dispute likely to cause a breach 
of the peace existed, although in coming to the conclusion he acted on the 
petition of a third party to the proceedings ; and the Magistrate is not bound 
under such circumstances to record the evidence of the witnesses of the peti- 
tioner who might have shown by their evidence that a dispute still existed. ° 


Manindra Chandra Nandi v. Barada Kanta Choudhuri, 30 Cal 112 at p. 116 
and 30 Cal 161 referred to. 


The sale proceeds of crops standing on the lands when the lands were 
attached in possession proceedings may be ordered to be kept in deposit in the 
Court until the one party or the other obtained an order in his tavour. 


w Cr L J 104 referred to. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Order 
o$ the Court of the Sub-divisional Magistrate of Bundar dated 
2-8 1922 in Miscellaneous Cases Nos. 42 and 47 of 1921. 


K. Venkataramana Raju for the petitioner. 
V. Ramadas for the Ist respondent. 
The Court made the following 


ORDER :__An objection has been taken that the Magis- 
trate acted illegally in dropping proceedings under S. 145 Cri- 
minal Procedure Code on being satisfied that no dispute likely 
to cause a breach of the peace existed. 


It is argued that he was bound to record the evidence of 
the witnesses of the petitioner, who might have shown by evi- 
dence that a dispute still existed, and that he should not have 





*Cr R C Nos. 206 and 207 of 1923. 
Cr R P Nos. 160 and 161 of 1923. 19th February, 1924. 
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acted on the petition of the niece of the Zamindar who statea 
that she had compromised the matter in dispute between her- 
self and the Zamindar who is the 1st Counter-petitioner. 


In Manindra Chandra Nandi v. Barada Kanta Chow- 
dhry (1) it was held that whatever the source of the Magis- 
trate's information he might act upon it 1f he was satished that 
the state of things which ‘alone would have given him jurisdic- 
tion to proceed with the enquiry no longer existed and in an- 
other case in the same yolume at page 161 it was pointed out 
that S. 145 (5) gives even third parties who are interested in 
the land a right of intervening and showing that no dispute 
existed. When the Magistrate is able to act on a police re- 
port or other information in starting proceedings under S. 145, 
I do not see why he should not stay further proceedings on 
similar information without being obliged to record suche evi- 
dence as the parties may produce with the same formality as he 
would have done, if he had gone on with his enquiry instead of 
dropping it. The petitioner cannot complain that he had no 
Opportunity of showing cause against the order that was made, 
as the Magistrate's order contains a full discussion of his 
power to drop proceedings at any stage. | decline to interfere 
with the order of the Magistrate on this point. 


As regards the money deposited in Court, it appears that 
the deposits made by bidders at the sale of the right to culti- 
vate the disputed lands in fasli 1332 was ordered to be return- 
ed to them. That was a proper order, as the sale was cancell- 
ed in consequence of these proceedings. The main order 
speaks of some other money deposited in Court. This my 
be the sale proceeds of crops that were standing on the lands 
when the lands were attached. If so, that money might have 
been ordered to be restored tothe persons who raised the 
crops, as was done in Mahalakshmi v. Subbarayudu (2). But 
there is authority in Chenga Reddi v Ramaswamy Goundan(3) 
for the orders passed in this case, viz., that the money should 
be kept in deposit in the Court until one party or the other 
obtained an order in his favour. [I shall therefore allow the 
order to stand. 

* The Criminal Revision Petitions are dismissed with costs. 

Vakuils fee Rs. 50. 

C.A. S. Petition dismissed. 


T, CR Rn ce Re I EE, ai iia FECTS 


1 ILR30C rr ati16. 2. (1922) 17 LW 429. 3. 12 Cr L J 104. 
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PRIVY COUNCIL. 


PRESENT > Lord SHaw, Lord  BLANESBURGH, 
MR. AMEER ALI AND LORD SALVESEN. 


Mahomed Rahimtulla Haji Joosab Appellant* 
v. 


Esmail Allarakhia Respondant. 
On Appeal from the High Court of Judicature at Bombay 


Money paid into Court—Right to draw out—Mortgage—Civil Procedure 
Code, 1908, S. 47. 


o 

In 1907, the widow of a deceased Hindu, for herself and as guardian of 
her son, Banemiya, and her daugbter, Putlabai, sold his land to one Poonam- 
chand, who in r911 re-sold it to the appellant. Banemiya and Putlabai subse- 
quently in 1914 instituted a suit to set aside the sale, and the Court decreed in 
1918ethat, upon their paying into Court within 6 months a certain sum of money 
they should get possession of their shares in the property in partition, but thar, 
in 1918 that, upon tbeir paying into Court within 6 months a certain sum of money 
ed to have in 1915 obtained a mortgage from Banemiya, paid the decretal 
amount into Court, 4 days before expiration of the 6 months, to save the suit 
from being dismissed. In the meantime, Banemiya had sold the remaining 
interest in the property to the respondent. On 4th October, 1918, Dattatraya's 
mortgage having been discbarged, he applied to the Court to withdraw the 
deposit. The respondent opposed the application, and claimed payment of it 
out to himself. The Subordinate Judge allowed Dattatraya’s application. The 
High Court at Bombay on appeal set aside this order, holding that, though the 
deposit money was produced by Dattatraya, it was paid in to the credit of the 
procéedings, and could only be dealt with on an application in the regular 
course by one of the parties, and that respondent was a person in whose favour 
the plaintiffs in the suit had created a legal interest entitling them to apply to 
benefit by the deposit. 

” Held, by the Privy Council, affirming the Judgment of the High Court that 
(1) the mortgagee having acquired the rights of the mortgagors in the mort- 
gaged property, had an absolute right for the protection of his security to make 
the deposit in Court under the decree ; (2) the benefit of such deposit enured 
to all parties having an interest in the performance of the condition imposed by 
the decree. 


Appeal froma decree of the High Court of Bombay 
(22nd September, 1920), setting aside an order of the First 
Class Subordinate Judge of Thana (sth October, 1918), 
which dismissed an application made in execution proceedings 
in a suit instituted in his Court. ji 

The plaintiffs in the suit (No. 57 of 1914) were Banemi- 
ya, a son, and Putlabai, a daughter (since deceased) of one 
Balabhai deceased, and the owner of certain land in the village 
of Kurla which, at the time of his death, had been attached and 


*P C No, 81 of 1922. 13th March, 1924. 
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ordered to be sold in execution of a decree against him. Bala- 
bhai had left a widow (Benuba1) and children, and the widow, 
acting for herself and the children, settled the claim under the 
decree for Rs. 1,250, and in April, 1905 paid it off for that 
amount, which she raised by mortgage of the said land. On 
the 25th November, 1907, she sold that land to a Marwari 
namede Poonamchand for Rs. 4,469-10-0 and in 1IgIt, 
Poonamchand resold it to the Appellant for Rs. 11,922. fa 
the year 1914, the Plaintiffs (Banemiya and Putlabai, the sur- 
viving children of Balabhai, who were each entitled toa 
5-annaseshare in his estate by inheritance) brought the suit 
(No. 57 of 1914) in the Court of the Subordinate Judge at 
Thana- against the Appellant to have the sale by Banubai to 
Poonamchand set aside, for a declaration that their shares in 
the estate were not affected by such sale as it was without legal 
necessity and to recover possession of their shares by partition. 
That contention was upheld by the Subordinate Judge (R. B. 
Gogte, -Esq.) and by the High Court (Batchelor and 
Kemp, JJ.) on appeal (Appeal No. 1596/1915) on the 26th 
February 1918 ,and a final decree was then passed that the 
plaintiffs should recover possession of the land in suit upon pay- 
ment to the appellant within 6 months of a 10-annas share of 
Rs. 1,250 and Rs. 1,200, with interest thereon at 12 per cent. 
per annum, being the amounts by which the deceased’s estate 
seemed to have benefited from the sale during their minority, 
but, upon default in payment of the said amounts, the suit was 
to stand dismissed with costs. Neither of the plaintiffs made 
any payment under this decree, but one Dattatraya Ram- 
chandra Gandhi (hereinafter referred to as" Dattatraya ”’) 
who claimed to be a mortgagee of Banemiya’s said share, made 
an application (No. 100 of 1918) in the said Suit (No. 57 of 
1914) on the 22nd August, 1918, t. e., 4 days before the ex- 
piry of the period provided for in the decree, to be allowed to 
pay Rs. 4,000 into Court. He alleged inter alia as follows 
in his application :__ 


“ After the above suit was decided, and before the filing of the appeal 
ig the High Court, the said plaintiff (Banemiya) borrowed on the arst of July, 
1915 from the present applicant Rupees Two Thousand in cash for expenses 
and for paying off sundry debts, and, in security for the same, he has mortgaged 
his share in the property in suit to the present applicant, and has passed a 
registered mortgage-deed, whatever expenses the mortgagee will be required 
to make for the protection of the mortgaged property, will be a charge on the 
mortgaged property. 
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“4. The amount which is to be paid before the 26th August, 1919 by 
the said plaintiff for being paid to the same Mahomed Rahimtulla according 
to the High Court decree, is Jess than Rs 4,000 according to the applicants 
calculation, and the said amount has not yet been paid by the said plaintiff, 
Banemiya. And the present applicant apprehends that the said plaintiff and 
defendant Mahomed Rahimtulla acting in collusion have determined not to pay 
the amount, and thereby they intend to defraud the present applicant. 

‘5, The present applicant gave notices to the said two pereens some 
days ago and informed them that Banemiya should pay the amount, and, in 
case he did not pay the amount, the present applicant would pay it. But 
he has not paid the amount nor was any reply of the notice given (to me). 
Therefore, the applicant is obliged to pay into Court the amount we the pur- 
pose of protecting his share. 

“6. The amount to be paid according to the applicant is less than 
Rs 4,000 as stated in cl. 4 above, but the applicant is this day paying Rs. 4,000. 
Therefore, if the amount to be paid be found to be less, then that much amount 
may be ordered to be paid to the said Mahomed Rahimtulla. If the amount 
be found to be more than Rs 4,000, then the applitant 1s prepared to pay the 
additional amount that may be found (payable). 

“The applicant prays as follows :—The said amount may be ordered 
to be received for payment to Mahomed Rahimtulla according to the High 
Court decree and paid to him.” 


This application was granted and the sum of Rs. 4,000 
was-accepted by the Nazir of the Court. 


On the 4th October, 1918, Dattatraya made a further 
application for the return of his deposit, alleging as follows :— 
“2. The applicant is the mortgagee of the property in suit, and he 
has taken a registered mortgage deed dated 21—7—15. Pi 
“3, The amount of the said mortgage deed was paid to me on the 
3—10—18. e 
r “4. In order that the property taken in mortgage by me might not be 
endangered, I voluntarily made application No. roo of 1918 to this Court on 
date 22—7—-18, and deposited a sum of Rs. 4,000, and have got receipt for 
the same over the signature of the Nazir of this Court. 

“s, The applicant prays as follows :—IThe amount of my mortgage 
deed dated 21—7—15 having been paid, there is now no possibility of my being 
involved in loss. Therefore the sum of Rs. 4,000 (four thousand) deposited! 
by me in Court on date the 22—-8—-18 may be ordered to be returned to me,” 


- The respondent made a counter-application, under S. 47 
of the Civil Procedure Code, 1908, praying that Dattatraya 
should not be allowed to withdraw his deposit, and that he 


(the respondent) should have liberty to come in and take the* 


benefit thereof. In his application, the respondent alleged 
inter alia as follows — 
“While the appeal was pending in the High Court, Banemiya sold to 


Narayan Ramchandra Gandhi his (Re) o—s—o five annas share in the plaint 
property for himself and as guardian of the minor Putlabai on the date the 
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rsth of September in the year 1916. Putlabaiedied on or about the arst of 
July in the year 1917. Her heirs are her husband Khaja Mahomed, mother 
Banubai and sister Rajbai and brother Bani Miya. 


“On the date the roth of June in the year 1918, Banemiya made a 
Sata (agreement) to sell for a sum of Rs 2,500 his own right and interest and 
that of Putlabai in the plaint-property to the present opponent, Esmail Alla 
Rakhia, and received Rs 275 including earnest money, etc. In the said Sata- 
patra (Bargain paper or agreement) it was agreed as follows :—The opponent 
should pay the amount to be paid under the High Court decrees and the amount 
to be paid‘to the mortgagee and the opponent should recover the costs awardel 
to Banemiya in both the Courts and should take possession of the property and 
Banemiya' should get the said transaction completed within one month. Bane- 
miya had taken upon himself the responsibility to bring the consent of the 
heirs of Putlabai. Accordingly the consent of Banubai and Rajabai was ob- 
tained. But Banemiya did not bring the consent of Khajn Mahomed up to 
this time. 


“ Further, the opponent came to know as follows :—Banemiya coWuded 
with Mahomed Rahimtulla and he began to avoid executing sale deed according 
to the agreement made. ‘Therefore the opponent Esmail Alla Rakhia filed the 
Original Suit No. 1233 of 1918 against Banemiya in the Hon’ble the High 
Court at Bombay. And the same is at present pending. 


The Subordinate Judge dismissed this application, holding 
that, though the respondent was entitled to apply under S. 47 
of the Code, Dattatraya had nothing to do with respondent. 
and that having paid in the money to secure his own interest, 
he was entitled to withdraw it. 


The respondent appealed to the High Court on the 29th 
January, 1919, First Appeal No. 9 of 1919) and in his afhda- 
vit ig support thereof, he alleged as follows ~~ 


“On the 21st July, 1915, respondent No. 1, Dattatraya Ramchangra 
Gandhi in consideration of Rs 2000 took in mortgage from Banemiya Balabhai 
respondent No. 3, his six annas and eight pies share in the properties in suit; 
that on the 1sth day of September, 1916 the said Banemiya Balabhai for himself 
and as the natural guardian of his sister Putlabai sold to Narayan Ramachandra 
Gandhi five-annas share in the property in dispute being one-half of their 
aggregate share of ten annas, that on the 3rd day of July 1918 the said 
Narayan Ramchandra Gandhi transferred to Motilal Ratansi his five annas 
share, that the High Court in First Appeal No. 156 of 1915 on 26th February, 
1918 passed a decree that on the plaintiffs Banemiya Balabhai and Putlabai 
paying the sums due from them within six months, they are to recover their 
ten annas share; that on 22nd August, 1918 Dattatraya Ramchandra Gandhi 
paid in the Thana Court Rs 4,000 in satisfaction of the above decree of the 
High Court; that on 3rd August, 1918, the said Dattatraya Ramchandra 
Gandhi and Motilal Marsey (? Ratansi) agreed with me Esmail Alla Rakhia 
in consideration of Rs 4,000 to be paid to them and on my paying Dattatraya 
Ramchandra Gandhi Rs 4,000 to be paid by him in the Thana Court to transfer 
the rights acquired by them in the properties in dispute as mentioned above, 
and to allow me to continue the proceedings in execution in the Thana Court 
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but having colluded as I think with the respondent No. 2 Mahomed Rahimtulla 
they refused to carry out the agreement.” 


The appellate Court (Sir Norman Macleod, C. J. and 
Fawcett, J.), ina considered Judgment on the 22nd September, 
1920 (reported in I. L. R. 45 Bom. 967), disagreed with the 
Subordinate Judge on the law, holding that, though the 
Rs. 4,000 had been paid into Court by Dattatraya, it had been 
paid into the credit of the plaintiffs, and should not have been 
allowed to be withdrawn by any other party ; they accordingly 
set aside the order of the Subordinate Judge. They further 
decreed that the respondent should be given time to? deposit 
the Rs. 4,000 in Court, such deposit to be treated as made with- 
in the period of six months originally allowed by the High 
Court. Against this latter decree, the appellant appealed to 
the ‘Privy Council. 


14th and 15th February, 1924. Sir George Lowndes, 
K. C. and Raikes for appellant : The respondents’ application 
for withdrawal of Dattatraya’s deposit did not fall within the 
terms of S. 47 of the Civil Procedure Code, 1908. Evenif 
it did, the Subordinate Judge was right in holding that Datta- 
traya, having nothing to do with the respondent, the person 
who paid it in (viz. Dattatraya), the only person who could 
withdraw it ;in fact, he had an absolute right so to withdraw 
it. e. The High Court erred in passing a decree in favour of 
respondent- when he had given no evidence iff support of his 
case, and his.evidence in his afhdavit of 21st January, 1919 
had not been tested by cross-examinatiun ; this afidavit should 
not have been perused or considered by the High Court, as 
the appellant had had no opportunity of meeting it. Further, 
the respondent’s application showed that he had no interest in 
the property in question, or at any rate, in Putlabai’s share 
therein, and Banubai’s interest in Putlabai’s share was liable 
in her, and her assignee’s hands to make good her sale of the 
roperty to the appellant. By the terms of the decree of the 
26th February, 1918, as the plaintiffs did not pay into Court 
the money therein specified in due time, the suit automatically 
stood dismissed on the 26th May, 1918. There was, morc- 
over, no evidence that appellant colluded with Banemtya or 
Dattatraya or anyone else to dispute the respondent’s claim, 
or that he had notice thereof. And the appellant was entitled 
to take any steps to protect his own interests, and buying out 
any other claimants on the property was one of such steps. 
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* Dunne, K. C. and Mc Nair for respondent : The condition 
of the High Court of the 26th February, 1918 was satished 
by payment of the decretal amount by Dattatraya, and the 
decree thereupon became absolute. The effect of such pay- 
ment into Court was to entitle the plaintiffs or their representa- 
tives to obtain possession of the property. The payment by 
Dattatraya was money paid in to the credit of the plaintiffs 
and could not be withdrawn except on an application by onc 
of the parties. Neither plaintiff would be entitled to with- 
draw the money in Court and thereby extinguish the interest 
in the property which he or she had contracted to sell to the 
respondent. The application for withdrawal was not bona 
fide, but made collusively to defeat the respondent’s rights 
under his agreement of the 1oth June, 1918. 

13th March, 1924. The Judgment of the Board as 
delivered by 


Lord Salvesen :__This is an appeal from a decree of the 
High Court of Bombay of the 22nd September, 1920, which 
set-aside an order of the Subordinate Judge of Thana, dated 
the-5th October, 1918. 


The appellant derives such title as he has to the property 
in dispute from the widow of Balabhai, a Mohammedan rest- 
dent in Bombay. When she sold the property, the widow 
professed to act for herself and as guardian of her minor 
children. ~The transaction was, however, challenged by Bance- 
miya, the only son of Balabhai then surviving, and by others 
representing the rest of the family, by a suit raised in 1914 
in the Thana Court, in which they claimed that the sale by tlfc 
widow should be set aside in so far as the shares of the son 
and daughters were concerned. In that suit, which ultimately 
came to depend before the High Court of Bombay, Banemiya 
and his co-plaintiffs on the 26th February, 1918, obtained a 
decree against the appellant which is thus expressed :__ 


“The plaintiffs will have six months within which to pay their share, 
i. €, 10/16th of the Rs. 1,250 and the Rs, 1,200, with added interest as directe 
in the lower Court’s judgment. ” 

“If within six months the plaintiffs pay the sums due from them ‘they 
are to recover possession of the land in suit. But if within that time the 
plaintiffs do not pay the sums due from them then the suit to stand dismissed with 
costs. 93 

Prior to the date of this decree, Banemiya had, on the 23st 
July, 1915, mortgaged his share of the property to one, Dat: 
tatraya R. Gandhi, for Rs. 2,000. On the 15th September, 
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1916, he had sold a 5 annas share to Narayan, a brother of 
Gandhi, who in turn transferred it to one Motilal Ratanst. 
Subsequent to the decree, Banemiya contracted, on the roth 
June, 1918, to sell to the respondent all his remaining interest 
in the property and undertook to obtain an assignment in his 
favour of the right, title and interest of the heirs of his sister 
who had died. By these transactions Banemiya, for himseli 
and the other plaintiffs (assuming he was authorised to act for 
them), deprived himself of all interest in the conditional decree 
of the 26th February, 1918. In these circumstances, the 
mortgagee, Dattatraya R. Gandhi, realising that the security 
which he held over the property would become valueless if 
the- condition specified in the decree was not purified, on the 
22nd August, 1918, or four days before the money fell to be 
paid, presented an application in which, on the narrative that 
Banemiya had failed to pay the sum required and that he 
estimated the sum at less than Rs. 4,000, prayed that the said 
amount might be ordered to be received for payment to the 
appellant according to the High Court decree and paid to him. 
The money was duly deposited in Court and a notice to this 
effect was signed by Mr. R, B. Gogte, Sub-Judge. 

No question has been raised as to the sufficiency of the 
amount to satisfy the appellant’s claim, nor is it open to doubt 
that the appellant would have been entitled to uplift the whole 
sum of Rs. 4,000 or as much of it as represented the Rs. 1,250 
and Rs. 1,200 with added interest which formed a first charge 
on the ion of Banemtya and his sister. 


e The appellant, however made no application for payment 
to him of the sum deposited. Instead of doing so he entered 
into an agreement dated the 3rd October, 1918, with the two 
brothers Gandhi, the substance of which was that in considera- 
tion of Rs. 5,000 paid by the appellant to them, they agreed tc 
withdraw the application under which the Rs. 4,000 had been 
deposited and to claim the return of the said: sum to the de- 
pogitor. [n terms of this agreement, an application in the 
name of Gandhi was duly lodged on the 4th October, 1918, in 
the Court of the First Class Sub-Judge at Thana. The appli- 
cant prayed for the return of the deposit made by him on the 


ostensible ground that, as the amount of his mortgage had been 


repaid, there was now no possibility of his being involved in 
loss. The application was opposed by the respondent. He 
maintained that the payment made by Gandhi had fulfilled the 
condition inthe decree, and offered to pay the amount of 
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nee Rs. 4,000 to the appellant on the footing that such payment 
Mahomed should be treated as equivalent to the payment made by Gandhi. 


we The Sub-Judge overruled the respondent’s contentions and al- 


Joosab lowed Gandhi to take back the money, and it was, in fact, up- 
Esmail lifted by him. The respondent thereupon appealed to the 
Allaraktia High Court, which set aside the order granting leave to Gandhi 
Lord to take back his money and allowed respondent an opportunity 
Salvesen. — of paying the money within a specified short period, such pay- 


ment to be treated as within the period of six months allowed 
by the decree of the 26th February, 1918. 


Various contentions were put forward by the appellant in 
support of his appeal from this order (1) He contended that 
on a sound construction of the decree the sum that was provided 
to be paid by the plaintiffs in that suit fell to be paid to the 
appellant and that a deposit in Court did not satisfy the condi- 
tion in the decree. Their Lordships are clearly of opinion 
that while the condition would have been satisfied by a payment 

to the appellant in person, which he accepted it was equally 
satished by a payment into Court, and that 
the latter was, ın the circumstances, the 
appropriate mode of satisfying the condition. (2) It was 
contended that a deposit made by another than a party to the 
suit did not satisfy the condition, and that the mortgagee, who 
was not a party, had no right in a question with the appellant to 
make the deposit. Their Lordships agree: with the learned 
Judges of the High Court in rejecting this argument for the 
reasons they state. hey are further of opinion that the mort- 
gapee had an absolute’ protection of his own 
property to make the deposit and so prevent his security from 
becoming valueless. To the extent of the value of his mort- 
gage granted by the plaintiffs in his favour he had acquired 
their rights, and the mortgage deed expressly authorises him to 
charge on the mortgaged property any expenses which the mort- 
gagee might be required to make for his protection. 


(3) Lastly, it was contended that the mortgagee had an 
absolute right to withdraw the deposit. If no other interests 
e were in question but those of the mortgagee and the appellant 
this would no doubt have been the case. But it cannot be over- 
looked‘that the real object of the application for the with- 
drawal was to defeat the claims of the respondent who was the 
only other person that had an interest in the condition express- 
ed in the decree being satisfied. Their Lordships think that 
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the benefit of the deposit having been made before the expiry 
of the time limit necessarily inured.to all parties having an 
interest in the condition being purified. The legitimate inter- 
est of the appellant was to obtain payment of the sums to 
which he was‘preferably entitled and this was secured to him 
by the deposit. Just as the plaintiffs’ suit would have stood 
dismissed if the deposit had not been made, so equally the de- 
cree provided that if the sums in question were paid the plain- 
tiffs were to recover possession of the land in suit. The res- 
pondent in virtue of the agreement of the 1oth June, 1918, of 
which he subsequently obtained a decree of specific imptement, 
is iow in right of this decree and entitled to enforce it against 
the appellant. As, however, the money deposited by Datta- 
traya had been actually uplifted by him before the order of the 
High Court was made, the condition which the Court imposed 
on the respondent appeared to be the only method by which 
the position which had been inverted by the appellant’s action 
could be restored so as to do justice between the parties. Their 


Lordships are accordingly of opinion.that the decision of the" 


the High Court was right and they will humbly advise His 
Majesty that the appeal should be dismissed with costs. 
Solicitor for appellant : T. L. Wilson and Co. 
Solicitor for respondent : Ashurst, Morris, Crisp and Co. 


A. D. M. 
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JACKSON. 


Narayanan Chetty, declared major 
vide orders dated 16—2. 1921 
and 23—2. 1921 on C. M. P. 
Nos. 189 and 413-of 1921 and 
others Appellants* (Defendants in O. 3. 
No. 84 of 1915 and plaintifs 2 
to 4 in O. $. No. 90 of 1914) 
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A contract by a manager of a joint Hindu family to sell immoveable pro- 
peitiee which is entered into-by him on behalf of the family and for purposes 
binding on the family, can be specifically enforced against the surviving members 
of the family after his death, even though some of them may be minors, 


Krishna Atyar v. Shamanna, (1912) 23 M L J 610; Bappu v. Annamalai 
Chettiar, (i922) 44 M L J 226 at p. 228 ; approved. 
Mir Sarwarjan v. Fakhruddin Mahomed Chowdhury, (1911) I L R 39 
Cal 2323-: 21 M L J 1156 (P C) distinguished. 
Appeals against the decrees of the Court of the Tempo- 
rary Subordinate Judge of Sivaganga in O. S. Nos. 84 of 1915 
and 90 of 1914; dated 14th September, 1916. 
A. Krishnaswami Aiyar, T. V Muthukrishna Aiyar and 
N. Muthuswami Atyar for appellants. 
S. Srinivasa Aiyangar, K. Rajah Atyar and R. Sringvasa 
Aiyangar for respondents. 


The Court delivered the following 


JUDGMENTS :—Ramesam,J.: Appeal No. 25 of 1917 
This appeal arises out of a suit for specific performance of an 


“agreement to sell. The Subordinate Judge decreed the suit. 


The ‘defendants appeal. 

Narayana Chetti, father of 4th defendant and his younger 
brother, Muthiah Chetti, father of defendants 1 to 3 were 
carrying on business at Rangoon under the style of M. P. M. 
Rm.In the course of the business, one Veerappa Chet- 
tiar of the Pl. R. M. Firm, became indebted to the firm fo the 
extent of Rs.-3,000, but was unable to pay the debt. ‘The 2nd 
plaiftiff advised the agent (Alagappa) of the defendants 
through P. W. 6 of the connected suit O. S. No. 90 of 1916 
(examined on commission at Rangoon), to buy the suit site 
and that he (the 2nd plaintiff) would “ take it off him after- 
wards, ° so that defendants’ firm who are not in need of the 
site need not lose interest. (Vide, Ex. G-2). The defen- 
dant’s father purchased the site for Rs. 5,000, the considera- 
tion consisting partly of cash and partly of the debt due by 
Veerappa (Ex. A). Before it could be re-conveyed to plain- 
tiffs, it was found that, out of Veerappa’s two brothers, while 
one attested the sale deed, the other Murugappa Chetti was 


disputing the validity of the sale. The plaintiffs and defen- 


dant’s father discussed the best. method of satisfying him and 
ultimately (vide, Ex. G-1), the plaintiffs paid Rs. 1,000 to 
buy him off, and obtained a release deed, Ex. D, at Rangoon. 
Meanwhile, before the payment and execution of Ex. D were 
known to the parties, the defendant’s father executed Ex. C 
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in favour of plaintiffs. , The document has been proved to" be 
genuine. All the evidence oral and documentary supports it. 
The plaintiffs agreed to pay Rs. 4,500 besides the Rs. 1,000 
paid to Murugappa for executing Ex. D. They issued a 
Hundi (Ex. B) and it was cashed, (Exs. F and K). The 
incorrect date in Ex. F (an account book of the defendants) 
cannot affect the plaintiffs case. 


Thus, the plaintifs have proved the suit agreement, the 
payment of consideration and that the transaction was benefi- 
cial to the defendants’ firm who were anxious to part with the 
site to the plaintifs who, by offering to purchase, diminished 
the defendants’ loss. Assuming that the proper price of the 
site at the time was Rs. 5,000, the defendants, if they wanted 
to keep the site, would have had to pay Rs. 1;000 to Muru- 
gappa. The plaintiffs by intervening and paying Rs. 5,500 
(1. e, Rs. 1,000 to Murugappa and Rs. 4,500 to the defen- 
dants’ firm) reduced the defendant’s loss from Rs. 1,000 to 
Rs. 500. In this sense, it was beneficial to the family of the 
defendants who were a trading firm in need of money rather, 
than the suit property which was not situate in the defendant’s 
village. 


The point strongly pressed by the Vakil for the appel- 
lants is that, the defendants 2 and 3 being minors, there can he 
no decree for specific performance against them. There is 
no general rule that no decree for specific performance can be 
passed against minors. For instance, in the simplest and ob- 
vious case where a contract is entered into by a Hindu uw? res- 
pett of property which is not joint family property and the 
property devolved by inheritance on heirs, some or all of whom 
are minors, it cannot be contended that no decree for specific 
performance can be made and this is conceded by the appel- 
lant. The next case is where a Hindu, who is a member of a 
joint family, enters into contract to sell his own share and dies 
‘and the property descends by survivorship to other members 
af the family some or all of whom may be minors. In 
Bhagwan v. Krishnaji (1) it was held that it can be enforced 
against the undivided sons of the deceased. | think this deci- 
sion is not in conflict with the opinions of Wallis, C. J. and 
Sadasiva Aiyar, J. in Rangayya Reddi v Subramanta Atyar(2): 
nor with the actual decision in Bappu v Annamalai Chettiar (3), 
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which is not a case of a member contracting to sell his own 
share. If the point arises for decision, | would perhaps hold 
that the case in Bhagwan v. Krishnaji (1) is correctly decided 


‘on grounds which need not be stated. ‘The case when the 


contract is made on behalf of a minor or minors, is settled by 
the decision in Mir Sarwarjan v. Fakhruddin Mahomed Chow- 
dhury (4). Mr. Srinivasa Atyangar contends that, all that 
the Judicial Committee decided was that such a contract can- 
not be specifically enforced only when it was not for porposes 
of necessity, binding on the minors and the contract in that 
case which was one for the purpose of immoveable property 
was not for the benefit of the minors. I cannot agree wita 
this narrow interpretation of the decision. Their Lordships 
say at p. 237 “They are, however, of opinion that it 1s nor 
within the competence of a guardian of a minor to bind the 
minor or the minor's estate by a contract for the purchase of 
immoveable property.” ‘Chere is no reference here to ` neces- 
sity’ nor is any distinction drawn between a contract being 


merely ' advantageous ’ to a minor as opposed to its being for 


necessary purposes binding on the minor though, earlier in the 
Judgment,’ their Lordships accept the assumption that the 
purchase was an advantageous “ purchase for the minor.” I 
think this decision also covers this case where a joint family 
consists of minors only and therefore has no manager and a 
guardian of all the minors who is, ex hypothesi not manager, 
not being member of the family but is merely their guardian 
enters into a contract on behalf of some or all of the minors, 
whatever the nature of the contract may be. 

The present is a case where the contract is entered into by 
the manager of a family on behalf of the whole family for 
purposes binding on the family. The decision in Bappu v 
Annamalai Chettiar (3) doesnot help the appellant for the 
contract in that case was not for purposes binding on the 
family and the remarks at page 228 are against him. The 
remarks in Krishna Aiyar v. Shamanna (5) are against the 
appellant and in favour of the respondent. The observatiors 
in both these cases are obiler, not being necessary for the deci- 
sions. In Narayana Rao v. Venkatasubba Rao (6) Spencer, J.. 
tonceded that a contract made by a manager on behalf of 


the family may be enforced against the manager and where it 
iat Mts gee hiveinanbontetisgh 








I. (1920) 22 Bom L R 997. 3. (1922) 44 ML J 226. è 
4+ (1911) IL R 39 C 232 :21 ML J 1156 (P C). 


5. (1912) 23 ML J 610. 6. (1919) 38 M L J 77 at p. 79. 
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is for the benefit of the family, the completed contract will Cer- 
tainly bind the minor members. Should the accident of the 
death of the manager before completion in such a case make 
any difference ? Where a contract is by a manager on behali 
of a family, and for the beneht of the family and the manager 
dies, it can be enforced against the survivors when they are all 
majors, Venkateswara diyar v. Raman Nambudripad (7). 
Should it make any difference that some of the survivors are 
minors, and does the case in Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhury (4) support such a distinction ? The 
matter is res integra and, | am inclined to answer the above 
queries in the negative. I agree with Phillips, J.’s remarks in 
Bappu v. Annamalai Chettiar (3) where he refers with ap- 
proval to Ramachandra Atyar v. Sundaramurtht Mudali (8) 
and the obiter dicta in Krishna Aiyar v. Shamanna (5). The 
result is, we are of opinion that a decree for specific perfor- 
mance may be passed against the minor defendants 2 and 3. 
The pleadings and the allegations in I. A. No. 728 of 1914 
(in O. S. No. 90 of 1914) show that 4th defendant is not 
divided from defendants 1 to 3 and no separate argument cau 


be adduced for him. , 

The suit is not barred by limitation as it does not appear 
that the specific performance of the contract was refused more 
than three years prior to suit [Venkanna v. Venkatakrish- 
nay ya (9).]. The words ‘on demand’ in Ex. C show, in a 
case like this, the cause of action arises only after request 
(See 19 Halsbury, S. 65, p. 43). 


The result is, the appeal fails and is dismissed with costs. 
It is conceded that A. S. No. 26 of 1917 follows. It is also 
dismissed with costs. 


Jackson, J. :__I agree. 


C. A. S. Appeal dismissed. 


EEE ee ee rr AAA AA — 
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4. (1911) I L R39 C 232:21 ML J 1156 (PC). 
3. (1922) 44 ML J at p. 228 (2 para) 5. (1912) 23 M L J 610. 
9. (1917) ILR4 M 18. 


Narayanao 
Chetty 


V. 
Mutbiah 
chetty 


Ramesam, J. 


The 
Official 
Assignee 
of Madras 

v. 

Tho 
Othcial 
Agsignee 
of Rangoon 


580 THE MADRAS LAW JOURNAL REPORTS., [VOL. XLVI. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE K. C. Chie} 
Justice, AND Mr. JUSTICE RAMESAM. 


The Official Assignee of Madras 


and others Petitioners* (1st Petitioner 
is the Respondent in O. $. No. 39 
of 1918 on the file of the High 
Court and the 2nd peittioner is one 
of the creditors and others are add- 
ed a; party petitioners). 
v. 


The Official Assignee of Rangoon 
and another Respondents 1st Respon- 
dent 1s the appellant and 2nd Res- 
pendent ts the 2nd Insolvent in 
O. S. No. 39 of 1918). 


The Presidency Towns Insolvency Act Ss. 8 and 22—Insolvency A ppeal—Order 
of adjudication annulled—Pendency of proceedings in another Court—Power of 
“Court to review order— The same debtor” —M caning of—Two persons adjud:- 
cated in one Court and one of them in another—If Court can annul order 
under S. 22. 


Where in an appeal against an order of a Judge of the High Court exercising 
insolvency jurisdiction, the appellate Court acting under S, 22, Presidency ‘Towns 
Insolvency Act annulled an order of adjudication on the ground that insolvency 
proceedings were pending in another British Court, it has also power. under 
S. 8 to review, rescand or vary the same, as the order was made in the exercise 
of its insolvency jurisdiction. In re Maugham, Ex parte Maugham (1888) a1 
Q. B.D. 21, 23. Ex parte Perkins (1890) 7 Morr. 78, followed. 


Two persons constituting a firm were adjudicated insolvents by the Madras 
High Court and thereafter insolvency proceedings were instituted in Burma 
against the same firm but they resulted in the adjudication of only one of them 
as insolvent. Held, S. 22 cannot apply and the former order of adjudication 
cannot be annulled as the debtor or debtors in the two Courts are not the same. 


Evidence Act, S. 41—Insolvency Court Refusing to adjudicate person 
bankrupt—Partnership—Membership disputed—Legal character—If a judgment 
in rem—Powers of review—Presidency Towns Insolvency Act, S. 8—Limitation 
Act, if applies—Time for review—If can be extended—Madras High Court 
Appellate Side Rules, Appx. II, R. 41—A pplicabtlity—Insolvency appeals. 

An order of an Insolvency Court refusing to adjudicate a person insolvent 
on the ground he was not a member of a firm which had been declared insol- 
Vent is not a final order which conferred upon or took away from him any 
legal character within the meaning of S. 41 of the Evidence Act and hence 
it is not a judgment in rem. Being a partner in a firm is not a legal character 
as contemplated by the section. š 


` E A CC Ai AA 
*C M P No. 3032 of 1922. 21st November, 1923. 
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An application under S. 8 of the Presidency ‘Towns Insolvency Aét to 
review an order made by the High Court in its insolvency jurisdiction can be 
entertained even when it is presented out of time, as the Court can under 
S. s of the Limitation Act extend the period, if it is satisfied by the applicant 
that he had sufficient cause for not making the application within the prescribed 
period. 


R. 41 of Appx. II of the Madras High Court Appellate Side Rules applies to 
insolvency appeals and in a case of special difficulty and importance, the Court 
hearing the appeal can allow a higher fee than would ordinarily be admissible. 

Quaere if the Limitation Act applies to all applications under S. 8 of the 
Presidency Towns Insolvency Act ? 


Petition praying that in the circumstances stated in the 
athdavit filed therewith, the High Court will be pleased to res- 
cind the order of the High Court dated 278. 1918 ana 
made in its appellate jurisdittion in O. S. Appeal No. 39 of 
1918 annulling the order of adjudication dated 234-1917 
and made in the exercise of its Original Insolven- 
cy Jurisdiction in I. P. No. 83 of 1917 and to revise the Insol.- 
vency proceedings in the High Court. 


G. Krishnaswami Iyer and R. Swaminatha Iyer for pete 
tioners. 


T. R. Venkatarama Sastry and L. S. Veeraraghava diya 
for the Official Assignee, Rangoon. 


A. Krishnaswamt diyar, M. Subbaraya Atyar and 
N. Ghandrasekhara Atyar for the insolvent respondent. 


The Court delivered the following j 


JUDGMENTS :— T'he Chief Justice : A preliminary point 
is*taken in this motion, that this Court has no jurisdiction to 
hear it. [he motion is to set aside, an order made by the 
Court of Appeal, on appeal from an order of Bakewell, J. 
sitting in Insolvency, under S. 22 of the Presidency Towns 
Insolvency Act. The Court ordered that the adjudication of 
the insolvent by the Insolvency Court should be annulled on 
the ground that there had been a later adjudication in Burma 
and that it would be better and more convenient that the es- 
tate should be administered by that Court. 


By S. 8, the Court may review, rescind or vary any order 
made by it, in its insolvency jurisdiction and by S. 2, “ Court” 
means “ the Court exercising jurisdiction under this Act.” lt 
is said that the original Insolvency Court which is the Court 
presided*over by the Judge, appointed under S. 6, by the Chief 


Justice to exercise jurisdiction in insolvency, can review, rescind 
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or*vary an order but that where an appeal has been taken 
from that Judge and an order made by the Court of Appeal, 
there is no power to rescind, review or vary that order, either 
in the Court of Appeal or in the Judge sitting in insolvency. 
This would be a somewhat startling result, because the Court of 
Appeal may and does make orders clearly in the exercise of 
insolvency jurisdiction, such as an order adjudicating an insol- 
vent, or as in this case, annulling an adjudication. I would 
want very clear words to make me construe the section as giving 
an inferior Court power to review, rescind or vary its orders, 
while refusing that same power to a superior Court. I can 
find no such words in the section. lt is true that a Court of 
Appeal has no power as such to review, rescind or vary its 
orders, except under the particular circumstances provide 
by the Statute or Rules having statutory force, such as in the 
case of slips ; but in insolvency, the legislature has chosen both 
here and in England to give this power of review, rescission or 
variation in insolvency, which is not given to other Courts 


and in my judgment, it follows that this Court has the power 


to review, rescind or vary an order made by it, in the exercise 
of its insolvency jurisdiction, and, in my view, the order in this 
case was an order made in the exercise of its insolvency juris- 
diction. 


There is a direct authority on this point in England, Za 
re Maugham, Ex parte Maugham (1), where A. L. Smiéh, J. 
said 2 
> If the registrar makes the order, he is the Court that 
makes it, and he alone is the Court which can review or rescind 
it and the same power is given to the Judge, the Divisiona! 
Court, and the Court of Appeal. But no one of these Courts 
can reyiew, rescind or vary the order of any other, unless a 
right of appeal is clearly given by the statute. ” 


That point came directly before the Court of Appeal in 
inre Perkins (2), where the Court of Appeal res- 
cinded its own order, reversing the decision of the Registrar. 
and it held it had jurisdiction to adjudicate a man as bankrupt. 
The English section and the Indian section are in effect identi- 


cal and I see no reason to take a different view of its proper 


construction. The preliminary point fails. 


A further preliminary point was taken that this power did 
not apply to matters, which came under S. 22; but in mv 


% (1888) 21 Q BD a1 (23). 2. (1890) 7 Morr 78. 
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judgment, the exercise of power under 5. 22, is the exercise of 
power under the insolvency jurisdiction, and there is nothing 
in this point. 

A further preliminary point is taken that the application 
to review or rescind is out of time. We have not at this 
moment sufficient materials to consider this point and we re- 
serve it till later in the case. ° 


This petition comes on before us in rather curious cir- 
cumstances. An order was made in 1917, adjudicating two 
partners of the firm of T. A. R. A. R. M. namely, Ramanathan 
Chetty, since deceased, and his only son Annamalai Chetty. 
[Insolvency proceedings were also taken in Burma against the 
firm. For some reason, for which we have no explanation, 
the proceedings in Madras which were ex parte, were not pub- 
lished and at any rate for some time, no further steps were 
taken, beyond the adjudication. The proceedings in Rangoon 
were however pressed and a considerable amount of work was 
done, under the order in that Court. Ata later date, applica; 
tion was taken in the Insolvency Court here to stay the proceed- 
ings here, pending the completion of the proceedings in Ran- 
goon, or to take some other course which would have the same 
result. In the end, the matter came before this Court on 
appeal from Bakewell, J., and this Court ordered that the ad- 
judicgation in Madras should be annulled on certain terms, and 
the reason given was that the whole matter would be better 
disposed of in the Rangoon proceedings. Things have ,gonc 
on, after that order in Rangoon and there seems to have been 
considerable amount of litigation ; but, fairly soon, Annamalat 
Chetty took procecdings to have it declared that he was not a 
partner in the firm and therefore was not included in the order 
adjudicating the firm. The Official Assignee of Rangoon did 
not oppose that application, perhaps being satished that it made 
no difference to him as he gotall that he was likely to get ; but 
however that may be, ultimately, Annamalai Chetty was held 
definitely not to be an insolvent in Rangoon. 


Now this petition is brought before this Court, under 
S. 8 of the Presidency Towns Insolvency Act, asking us te 
rescind or review the order of this Court annulling the insol. 
vency here. One of the grounds, on which it is put is this 
The Coyrt here thought, when it passed that order, that the 
insolvency in Rangoon was the same as the insolvency here. 
That in fact was not, because here there were two insolvyents 
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and there but one, because the Burma Court has found since 
that its order of adjudication applied only to Ramanathan 
Chetty and not to Annamalai Chetty ; and ıf this had been 
known to this Court, at the time it made this order, it was 
bound to refuse that because under S. 33 of the Presidency 
Towns Insolvency Act, under which the Court purported to 
act, this Court had no power to act, unless the debtors were 
the same. The words of the section are 


“ When it is proved to the satisfaction of the Court that 
the insolvency proceedings are pending in any other British 
Court Against the same person, the Court may annul the ad- 
judication, or may stay all proceeding therein. ” 


| think, they must be read to mean that the debtor or the 
debtors must be the same ; for, | think it would be an absurd 
construction to hold, where there was an adjudication against 
A and B in one Court and against 4 only in another, it could 
under that section annul the insolyency of 4 and B. It follows 
therefore, we should be prepared to act under S. 8, 1f we were 
otherwise satished that it is right that we should. I am not 
considering now the question, whether in so doing we would 
impose any and what conditions. It may be a matter for 
further consideration hereafter. But Annamalai Chetty, who 
has appeared before us, being a person as much interested in 
this as anybody, but at the present moment he ts not and fever 
been an insolvent, says that the view that was taken in Burma 
was the right view and that he in fact was never a partner in 
the firm and if this Court had not annulled the order against 
him, he would have applied to this Court to have that order 
annulled and got it annulled. If he is right about that then, 
the position in respect of what this Court had done entirely 
changes ; because it had then in effect acted in an insolvency 
in which Ramanathan Chetty was the debtor, and he being 
the only debtor in Rangoon, there would be no legitimate com- 
plaint on this ground, in respect of the action taken by this 
Court, because this Court it is true has annulled the adjudica- 
tion against Annamalai Chetty which, under the circumstances, 
sve hold it had no power to do ; but, if that adjudication was 
itself wrong and one that ought never to have been made, it 
can do no one any harm, it having been annulled by this Court’s 
order. We therefore think it nght that this questiqn of fact 
should be investigated, so that we can decide, whether or not 
this order under S, 8 should be made; and we propose, by 
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consent ot all parties before us, to reter this matter to one 
member of this Bench for enquiry and report by him to the 
Bench and pending that enquiry, this appeal must be adjourned. 
The question for enquiry will be whether or not Annamalai 
Chetty was a partner in the firm of T. A. R. A. R. M. in 1917 
or otherwise liable to be adjudicated as a member of that firm. 
All costs will be reserved. 


A list of documents allcged to be in the custody ‘of the 
Ofhcial Assignee of Rangoon will be furnished by the peti- 
tioners’ vakil to the vakil for the Official Assignee of Rangoon; 
and this Court, so far as it can, directs that such of those docu- 
ments as are relevant to the proposed enquiry shall be pro- 
duced, on the enquiry. The parties will be at liberty to call 
oral evidence. j 


o The case will be posted for hearing before one of us, on 
the 16th April. Any further application in regard to inspec- 
tion of documents or anything of that kind must be made tv 
my brother. 


The case coming on for hearing after evidence, the Cours 
delivered the following 


JUDGMENTS :—-The Chief Justice : This petition was 
adjoruned so that Annamalai Chetty might have an opportunity 
of appearing, reserving the question of limitation for further 
argument, and also the question whether any and what terms 
shold be imposed upon the petitioner in the order which we 
propose to make. A long and protracted hearing took place 
on the application of Annamalai Chetty, and the evidenee be- 
fore my brother Ramesam, J., was directed to the question whe- 
ther or not Annamalai Chetty was, in fact, a partner of the firm 
and whether the firm had carried on business in Madras within 
one year prior to the order of adjudication. He heard this 
evidence and made, as It was arranged, a report to this Court. 
He came to the conclusion on the evidence that Annamalai 
Chetty was a partner and that the business had been carried on 
within one year. On the evidence and on his report J am 
quite satished that the conclusion he came to was the right con- 
clusion. There is nothing more to be said in that matter. 

It was then argued on behalf of Annamalai Chetty that he 
ought never to have been adjudicated as insolvent at all, be- 
cause there was no proof of any act of insolvency. I think 
there is nothing in this point at all.” There was ample proof 
before the Court of more than one act of insolvency. 
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~ The point of limitation was then dealt with both on behalf 
of Annamalai Chetty and on behalf of the Official Assignee of 
Rangoon. The point is whether this application, which is an 
application under S. 8 of the Presidency Towns Insolvency Act, 
is barred by the lapse of time since the passing of the order 
now under review. Under S. 8, there is power in this Court 
in insolvency to review, rescind, or vary any order made by it 
under its insolvency jurisdiction. Ifthe Limitation Act applies 
at all to the exercise of powers under that section about which I 
express no opinion, the Article applicable would be Art. 162, 
for a review of judgment by the High Court, the period of 
limitation for which is 20 days from the date of the order ; or 
Art. 173, for a review of judgment except in the cases provid- 
ed for by Art. 161 and Art. 162 the period of limitation for 
which is 90 days from the date of the order. But there is a 
further statutory provision under S. 5 of the Limitation ‘Act, 
that, if the Court is satisfied by the applicant that he had suffi- 
cient cause for not making the application within the prescrib- 
ed period, it can extend the time. [Í am quite satished on the 
evidence before us that the Official Assignee of Madras had 
sufhcient cause for not preferring the application earlier, the 
cause being that he first heard of the order of the Rangoon 
Court, and it was through no fault of his, that he did not hear 
earlier, just before this application was made. 

There remains the question whether any condition should 
be imposed upon the petitioner in setting aside this order. It 
is suggested that we ought to stay all proceedings in the insol- 
vency here until the Rangoon Court has finally finished the in- 
solvency proceedings there. I think that there is no ground at all 
for any such order being made. But it may be open to the Off- 
cial Assignee of Rangoon at some future date to satisfy the In- 
solvency Court here that some stay should be granted in respect 
of some part of the proceedings, though on the facts at present 
before me [ am quite clear that I should refuse to make any 
such order. The effect of setting aside the order annulling the 
adjudication, will result in the whole of the order being. set 
aside. Under that order some provision was made for the 
costs of the Official Assignee, Madras, out of the assets. Of 
course, those costs which he has received will be a matter for 
which he will be accountable to the insolvency Court here. It 
will be for the insolvency Court here to say whether those costs 
are costs which he has properly incurred and whetHer those 
costs should come out of the estate. Meanwhile, he will re- 
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tain what he has got as part of the assets of the insolvent in his 
hands ; whether the amount will be available for distribution 1s 
a matter for the insolvency Court and not for us. 


It was contended on behalf of Annamalai Chetty and on 
behalf of the Official Assignee of Rangoon that the order ot 
the Rangoon Court refusing to adjudicate Annamalai a,bank- 
rupt on the ground that he was not a member of the firm whicli 
had been declared insolvent in Rangoon was a final order un- 
der S. 41 of the Indian Evidence Act of 1872, which conferred 
upon or took away from Annamalai Chetty a legal character 
and, therefore, being made by the insolvency Court, it was a 
judgment in rem binding on all the world, whether the parties 
in subsequent proceedings were represented before the Court or 
not. e In my judgment, this is not an order conferring upon 
Annamalai Chetty, or taking away from him, any legal cha- 
racter. It did decide and decide finally that, as far as the 
Rangoon Insolvency was concerned, Annamalai Chetty was not 


an insolvent. It is true that it based that finding on the yiewe 


that he was not a partner ; but I do not think that being a part- 
ner in a firm is a legal character within the meaning of S. 41. 
Further, we are now sitting to review the decision of this Court 
made in 1918 and we have to say what order that Court ought 
to have made then. At that time there was before the Court 
an order of this Court in insolvency that Annamalai was a pare 
ner, and I do not think that it is open to him on an application 
of this nature to say that subsequently it has been held by some 
other Court in another insolvency that he was not a partner In 
the firm. The result of holding otherwise would be extra- 
ordinary. In this case the way the Court in Rangoon arrived 
at its decision was by saying that Annamalai Chetty was a mem- 
ber of the joint family and that he had disclaimed any interest 
in the joint family property as against his creditors, that there 
was no evidence before it that he was a partner and, therefore, 
it declared that he was not a partner. It would be a very 
remarkable thing if that is a binding decision on all the world 
that a partnership did not exist. For instance, if a creditor, 
here or elsewhere, were taking proceedings against Annamalat 
on the basis of the partnership, he could set up the decision 
of the Rangoon Court as a judgment in rem binding. on the 
party here who was not a party in Rangoon. I do not think 
that was the intention of S. 41 at all nor do I think 
that the subsequent decision of the Rangoon Court is relevart 
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to what we have to consider, namely, the position that existed 
before the Rangoon Court gave that decision. 

I propose to order the costs of this petition to be paid by 
the Official Assignee of Rangoon except in so far as those costs 
have been incurred owing to the intervention in the matter by 
Annamalai Chetty. So far as the costs incurred in the inquiry 
as to whether Annamalai Chetty was a partner or not are con- 
cerned and whether the firm carried on business within a year, 
the petitioner will ect those costs against Annamalai Chetty. As 
regards the scale, J am clear that this is a case of special difh- 
culty and importance, and I am clear that thts is a proper case 
to direct that a higher fee than the ordinary fee should be ad 
missible and that two sets of fee should be allowed, whether or 
not it comes under our powers to so order is a matter which | 
am prepared to hear further argued, but I am not at present 
prepared to make any order. 

Ramesam, J. :— l agree and have nothing to add. 


[C. M. P. Nos. 3235 of 1923 and 1546 of 1923 are not 


necessary for the purpose of this report. | 


This petition coming on again for hearing for further 
arguments as to costs on Friday the 16th day of November, 
1923 and this day (Wednesday the 21st November, 1923), 

The Court delivered the following 


JUDGMENT The Chief Justice We have now heard fui- 
ther arguments on the question of the fees payable 
to a VakiP on an insolvency appeal, and the 
question is whether he is, or when more than 
one is employed, they arc confined to the scale of fees 
payable to Vakils under the Appellate Side Rules. One of 
those rules is rule 41 of Appendix II to those rules. By that 


rule, on the appellate side of the High Court (except in appeals 
trom the Original Side) in cases of special difficulty or im- 
portance, certain extra fees are payable to the Vakils if so 
ordered. If this appeal to us is an appeal from the Original 
side within the meaning of that rule, it would seem to follow 
that the Vakil would be relegated to the ordinary scale fðr 
Vakils on the Appellate Side without the privilege of having a 
higher fee allowed tn a suitable case. 

Now, insolvency ts a branch of work which is conducted 
by a particular Judge on the Original Side and has its own set 
of rules with statutory force. One of those rules is R. 137 
which, in effect, makes the High Court Fee Rules applicable in 
insolvency except certain specified rules, one of which is R. 63. 
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Rule 63 of the High Court Fee Rules is the rule, and the dnly eed 
rule, which provides for the scale of fees payable to Vakils on _—Asaignec 


appeals, and by rule 137 of the Insolvency Rules, for some 0% Madras 


° . ; V. 
reason, that rule was in terms made not applicable to insolvency The | 
matters. It is quite possible that the reason for it was that, bp pose 


in insolvency matters on the original side, Vakils have no right of Rangoon 
of audience and it is possible, though I do not think it righ: Sir Walter 
to speculate on the reason for the legislature making that omis- — 
sion, that the omission of that rule in terms was due to the fact LI 
that Vakils do not appear in insolvency in the Court of first 

instance. However that may be, R. 63 does not apply in 

Insolvency. 


The next thing to be observed is that the Original 
Side rules, which govern the practice and procedure on the 
Original Side by the preamble are made to apply to varied 
jurisdictions of the Original Side, ordinary original, admirality, 
testamentary, matrimonial, and to appeals from judgments, de- 
crees and orders in the exercise of such jurisdictions, but there 
is no mention of insolvency Jurisdiction, the reason no doubt be- 
ing that insolvency jurisdiction is governed by rules of its own, 
and, insolvency matters were therefore left out of the ordinary 
rules applicable to the Original Side altogether. 


Taking those facts into consideration, one has to consider 
what was the intention of rule 41 dealing with practioners’ 
fees and whether, in excepting appeals from the Original Side 
from those cases where the privilege obtaining a higher*fee 1s 
IA proper cases allowed, and whether it was intended to exclude 
at the same time appeals from insolvency. I think not. I 
think that the proper construction of R. 41 is that “ Original 
Side ” means the Original Side when exercising the jurisdiction 
referred to in the preamble to the Original Side Rules, and tha: 
it was not intended to have and has no application at all to in- 
solvency. That being so, the privileges under rule 41, in mv 

„Judgment, extend to appeals from insolvency. 


I think this 1s a case of special difficulty and importance. 
and it is right that there should be a special order as to costs, 
and it ıs a case in which a higher fee should be allowed than 
would ordinarily be admissible : and it is certainly a case where 
it was right to employ more than one Vakil and a case in which 
two sets of fees should be allowed. We had figures before us 
in this case and we think that the right direction to the Taxing 
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Oficer in this case is that he should allow to the Vakus eni- 
ployed jointly a sum of Rs. 3,000. 
Ramesam, J. -—l agree. 


Leo V: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMESAM AND MR. Justic!; 


JACKSON. 
Taduri Ramachandra Jagannatharao 
and others A ppellants* (Defendants) 
v. 
Vadrevy Viswesam Respondent (Plainnf ). 


Hindu Law—Debis—Partition—Liability of sons and their shares after 
partition for the pre-partition debts of their father—Relingutshment of his share 
by father and a provision for his maintenance—IVhether father continues joint 
afterwards. 


A son in possession of property which had been joint and which fell to 
his share in partition is liable in a suit brought after partition, impleading also 
the son, for the father’s debts incurred before the partition and not illegal or 
immoral. 24 Mad 555 and 38 Mad 1120 followed. 41 Mad 136 considered. 
ao M L J 473 dissented from. 

A family does not continue to be joint in cases where there is a relinquish- 
ment by the father of his share-subject to a provision for maintenance. 

I LR 6 Mad 71 doubted. 


Appeal against the decree of the District Court of Goda- 
vari at, Rajahmundry in O. S. No. 10 of 1920. 
T. M. Krishnaswami Iyer and N. Rama Rao for appellants. 
$. VKaradachariar, T. S. Raghunatha Rao and V. Viyanna 
for respondents. 
The Court delivered the following 
JUDGMENTS :_Ramesam, J. Suit by the plaintiff to 
recover (1) a sum of Rs. 2,500 deposited with 1st defendant 
on 6th July 1917 and (2) a sum of Rs. 350 payable to plain- 
tiff for money paid for 1st defendant. The defendants 2 to 5 
are the sons of 1st defendant who formed with him, members 
of a joint family up to 1918. In that year a suit was filed by 
the present 2nd defendant against his father and brothers for 
partition. No written statement was filed and the suit was’ 
compromised and a decree was passed in terms of the compro- 


"mise on 231-1920. Under the compromise, provision 


was made for paying off most of the debts contracted by the 
1st defendant but not the suit debt. No specific properties 
were allotted to the 1st defendant and it was arranged that a 
maintenance of Rs. 30 should be paid to him every’ month. 


*tAppeal No. 175 of 1921. r1th February, 1924. 
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The present suit was filed on 6__7-_1920 and the defendants 
2 to 5 are sought to be made liable with reference to the shares 
in their hands of what had been prior to 1920, joint family pro- 
perty. The defendants denied the genuineness of the debts. 
The District Judge found that the debts were true. He hail 
doubts about the bona fides of the partition, but on the ground 
that under the compromise it was agreed that all the debts of 
the 1st defendant were agreed to be paid by all the defendants, 
decreed the suit. All the defendants appealed. The rst 
defendant died during the pendency of the appeal. With the 
construction of the terms of the compromise by the District 
Judge, we are not able to agree. 

The other appellants do not question the correctness of 
the finding that the debts are true. Nor do they say that the 
debts are illegal or immoral. ‘They contend that the sons 
are not liable for the father’s debt (not charged on the proper- 
ty) atter partition and rely on Karri Venkataredd: v. Chelluri 
Satyanarayanamurtht (1) following Peda Venkanna v. Sreenee- 
vasa Dtkshathulu (2). The respondent replies that the parti- 


tion is not bona fide within the meaning of the exception re- 


cognised in these cases and if the partition is held bona fide, he 
contends that Karri Venkata Reddi v. Chelluri Satyanarayana- 
murtht (1) is incorrectly decided and as to Peda Venkanna vy. 
Sreeneevasa Dtkshathulu (2) while conceding that the actual 
decision 18 correct, in so far as it rests on any ground other than 
the oround that the pronote in that case was renewed by the 
father after partition, such ground is not correctly decided. 

We are of opinion that the partition by the decree of 1920 
was bona fide in the sense that the intention was to really divide 
the status of the parties ; it is probably also bona fide though 
the matter has not been fully gone into, in the sense that there 
has heen no‘unequal allotment of properties if we regard all 
the debts as debts of rst defendants only 7. e., that his share, 
minus all the debts would have been much less than what he 
actually got viz., an annuity of Rs. 360 and we come to this 
conclusion in spite of the fact that there has been no division by 
inetes and bounds and the decision in Appa v. Ranga (3) is 
doubtful, if it meant to decide that the family continues joint in 


cases where there is a relinquishment by the father subject to a° 


> maintenance. It is not bona fide only in the sense, that provt- 
sion was not made for all the debts of Ist defendant not illegal 


ene en pe ee ee AA eee aie 
1. (1920) 40 M L J 473. 2. (1917) IL R41 M 136: 33 ML FJ 519. 
3. (1882) I LR 6 Mad 717. 
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and immoral (Ghose’s Hindu Law Vol. 1 page 438) out ot 
the whole joint family properties from which they would have 
been recoverable if there had been no partition and debts like 
the plaintiffs will be defeated if it is held that the defendants 2 
to 5 are not liable. As it is doubtful whether the exception 
mentioned in the cases uses the expression ' bona fide’ in this 
sense, we had to consider the question of the correctness of the 
decisions relied on. 


It may be that, under the primitive Hindu Law, a son ìs 
under a pious duty to discharge his father’s debts irrespective 
of the devolution, on him, of any kind of property. But the 
decisions have established the principle that a son is not liable 
unless the self-acquired property of the father or property 
which had been joint between them has devolved upon the son. 
For the purposes of this case, it is not necessary to go further 
behind the case of Girdharee Lal v. Kantoo Lal (4) at p. 331, 
their Lordships quote from Knight Bruce L. J. in Hanuman 


Prasad Panday v. Musstumat Baboee (5) “Unless the 


debt was of such a nature that it was not the duty of the son to 
pay it, the discharge of it even though it affected ancestral es- 
tate, would still be an act of pious duty in the son. By the 
Hindu Law the freedom of the son from the obligation to dis- 
charge the father’s debt has respect to the nature of the debt 
and not to the nature of the estate, whether ancestral or agquir- 
ed by the creator of the debt” and say “ That ts an authori- 
ty tq show that ancestral property which descends to a father 
under the Mitakshara law is not exempted from liability to pay 
his debts because a son is born to him. It would bea pious 
duty on the part of the son to pay his father’s debts, and it be- 
ing the pious duty of the son to pay his father’s debts the ances. 
tral property, in which the son as the son of his father acquired 
an interest by birth, is liable to the father’s debts.” At page 
334, effect was given to these observations, in Muddun Tha- 
kurs case in favour of a creditor in execution. While the 
Calcutta High Court gave full effect in a case from Bengal in 
Suraj Bunst Koer v. Sheo Persad Singh (6) the Madras High 
Court at first did not, on the ground that the decision in 1 I. ‘A. 
321 cannot apply to Madras where a member of a joint family 


has a nya to alienate his share (unlike Bengal) and there is 








(1874) TI A 321. 5. (1856) 6 MLA Sar, 
6. (1879) ILR 5C 148 (PC) 
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no need for the equitable right, recognised in favour ofethe 
executing creditor in 1 I. A. 321. The creditor carried the 
case to the Privy Council (Muttayan v. Zamindar of Siva- 
giri (7). Meanwhile a Full Bench of the Madras High Court 
in Ponnappa Pillai v. Pappu lyengar(8) (Muthuswami Iyer, J. 
who decided the earlier case and Innes J. dissenting) held that 
the decision in 1 I. A. 321 applied to Madras equally. The 
Privy Council in Muttayan v. Zamindar of Sivagiri (7) 
while deciding the case on another point, point- 
ed out that there was no ground for not 
applying the decision int I. A. 321 to Madras. In Rama- 
swami Nadan v. Ulaganatha Goundan (9) a Full Bench held 
that the liability of the father and son was co-extensive and the 
cause of action against the son arose simultaneously with that 
against the father though it must be added that the son cannot 
- sued alone during the father’s life. Periaswami M udaliar 
r Seetharama Chettiar (10). In Krishnaswami Konan v. 
Ramaswami Iyer (11) the question arose whether in execution 
of a decree obtained against the father alone, the share of the 
son in the joint family property allotted to him in a partition 
can be seized in exccution. The District Judge (afterwards 
Miller, J.) held-“ when the separation is before the suit as in 
this case, Í think the creditor is bound to make parties all those 
whose interests he wishes to bind by his decree. The proper- 
ty is, from the date of separation, the son’s property, in which 
the father has no interest, and though ethe son may 
be liable to pay the debt, his liability must be enforced in a suit 
against himself.” Incidentally it may be observed that the’son’s 
share, even after partition may and is spoken ofin this 
and other cases as ancestral property and even joint property 
(in the sense that it represents what had been joint property). 
It is indeed ancestral property in the hands of the son as against 
his own sons. The High Court said “ The principle upon 
which the son cannot object to ancestral property being seized 
in execution for an unsecured personal debt of the father is 
that the father, under the Hindu Law is entitled to sell on ac- 
count of such debt the whole of the ancestral estate. This 
necessarily implies that at the time the property is seized, it re- 
mains the undivided estate of the father and son Ergo, 
TT”. aa) RE Me 
8, (1881) ILR4Mı. 

° 9. (1898) ILR22M49:8MLJ3r2. 

10. (1903) I L R 27 M 243: 14 ML J 84 (F B). 
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property taken by the son in partition cannot be seized on ac- 
count of such unsecured personal debt of the father, even 
though the debt had been incurred before the partition. Of 
course if the partition had been made with a view to defraud 
or delay creditors it would be otherwise, but no such case 1s 
made out here” ‘This is the first case which considered the 
effect of a partition. 


The whole decision and the exception in case of a mala fide 
partition relate to the seizure in execution of a decree to which 
the son was not a party. In Ramachandra Padayachi v. Konday- 
ya Chetty (12), the sons were parties to the suit and it was held 
(Bhashyam Aiyangar, J. being one of the Judges) that the 
son was liable to the extent of the family property which had 
come to him under the partition. Arishnaswamt Konan v Rama- 
swami Iyer (11) was thus distinguished, at pages§7. 
“In that case the suit was brought after partition 
against the father alone and the point decided was 
that property taken by a son under a partition 
effected before the suit could not be seized in execution of a 
decree obtained against the father only in such suit. The 
case turned on the plaintifs rights in execution not as here 
on the question whether the plaintiff is entitled to Judgment as 
against the son.” The next case is Kameswaramma v. V en- 
katasubba Rao (13) (Wallis, C. J. and Oldfield, J.). In 
my opinion the reasoning in this case is conclusive against the 
appellants. Phe learned Judges say ‘I think it is also 
cleargthat plaintiff as a Hindu son ts liable for the debt to the 
extent of the joint family property which came to his hands at 
partition [Ramachandra Padayachtv.Kondayya Chetty (12)].” 
They quote the sentence | already quoted from Krishnaswami 
Konan v. Ramaswami Atyar (11) and say “ That neces- 
sarily implies that at the time the property 
is attached, it remains the undivided property of the father 
and son. The same view has been taken under verv 
similar circumstances (Miller and Krishnaswami Aiyar, JJ.) 
in Lakshmi Chettiar v. Govindarajulu Naidu (14), see also 
Rathna Naidu v. Aiyana Chariar (15) At the 
date of the execution the property now in question had ceased 
to be joint family property and the cases referred to on the 
other side are cases in which the property remained joint and 


rı, (1899) JL R22M 519:9ML J 127. 12, (1901) I L Re24 M 553. 


13. (1914) I L'R 38 M 1120, 14 (1910) 8 MLT 349. 
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so subject to alienation,by the father in satisfaction of the debt.” oe 
Incidentally it may be mentioned that the case in danda 
Raihna Natdu v. Aiyana Chartar (15) is one where areia 
the father mortgaged his son's share after v, 
Vadrevu 


partition. Obviously he has no such power and the case can- Mla 
not help the point under discussion. Now comes the case i — 
Peda Venkanna v. Sreenivasa Deekshathulu (2). The point R*meram-J 
elaborately argued in that case and also elaborately discussed 
is whether Sahu Ram's case (16) effected any change in the 
law relating to the son's liability a point which, after giving rise 
to Full Bench decisions in this Court, is set at rest by Lord 
Dunedin’s Judgment in Raja Brij Narain Rat v. Mangla 
Prasad Rat (17) (a Judgment. of a Full Board of the Privy 
Council) ; while deciding that it did not, Wallis, C. J. said 
“This Court has held in a series of cases that as the effect of 
partition is to put an end to the father’s right to sell the son's 
share for an antecedent debt it also puts an end to the creditor’s 
right to bring the sows share to sale during his lifetime at any 
rate when the partition has not been effected to defeat and delay 
creditors Krishnaswami Konan v. Ramaswamt Iyer (11), 
Kameswaramma v. Venkatasubba Rao (13)” Having 
regard to the expression “ to bring the son’s share to sale and 
to the fact that Kameswaramma v. Venkatasubba Rao (13) 
was cited in support of his Lordship’s proposition 
and without any qualification or disapproval, it is im- 
possible to say, solely because, lower Gown the page 
His Lordship used the expression ‘to e say 
nothing of the further ground, etc.,” that His Lordship im- 
pliedly intended to over-rule his own opinion in Kameswaram- 
ma v. Venkatasubba Rao (13) following Ramachandra Pada- 
yachi v. Kondayya Chetty (12). Kumaraswami Sastri, JJ. 
begins by saying he agrees with the Judgment of the Chief 
Justice on the narrower ground “that a son is not 
after partition liable to be proceeded against in respect of a 
personal debt incurred by the father before partition.” If 
*' proceeded against ” meant “proceeded against in execution” 
there is no difhculty in accepting the statement but if it meant, , 
as it was intended to mean, “ proceeded against in suit” it 1s 
not justified, I say with great deference to my learned brother, 
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by Wallis, C. J.’s expression “ to say nothing of the further 
ground ’ and by imputing to it a significance inconsistent with 
the earlier statement of the law following Kameswaramma v. 
Fenkatasubba Rao (13). His Lordship then reviews the 
Cases at page 143. It is difficult lo see how it can be said that 
Kathna Naidu v. diyana Chariar (15) followed Krishnaswami 
Konan,v. Ramaswami Aiyar (11). He then distinguishes 
Kamachandra Padayachi v. Kondayya Chetti (12) by saying 
that “the debt sued on arose out of a joint family 
business carricd on by the father and son before 


partitioy and the liability of the son rested. „on 
contract entered into in respect of a joint family trade to the 
extent. of the joint family assets, etc.” JI am not able to 


follow the distinction. If the son was a party to the contract, 
he is liable not only as to the joint family property but even 
as to his self-acquired property and unless he is a minor, he is 
liable to be arrested. In other words, he is personally liable 
and there is no question of Hindu Law in the case. If he was 
not.a party, this liability rests only on the Hindu Law relating 
to son's liability on the contracts of a father or manager. Sup- 
pose the family trade is not ancestral trade but a new trade 
started by the father and cannot therefore be said to be for 
justifiable necessity, can it be said that Ramachandra Pada- 
yacht v. Kondayya Chetti (12) does not apply to such a case. 
No such distinction was made in Kameswaramma v. Venkata- 
subba Rao (13) which is not the case of a family 
trade. He then refers to the renewal of the note by the 
father. In my opinion the case inPeda Venkanna v. Srii- 
vasa Dikshitalu (2) is correctly decided so far as it rests on 
the ground that the note sued on was renewed by the father 
after partition. Wallis, C. J. did not intend to over-rule Rama. 
chandra Padayachi v. Kondayya Chetti (12) and Kameswar- 
amma v. Venkatasubba Rao (13), or even to distinguish 
Ramachandra Padayachi v. Kondayya Chetty (12) in the man- 
ner suggested by Kumaraswami Sastri, J. In these circumstances 
we cannot accept the decision in Karri Venkata Reddi y. Satya- 
narayanamurthi (1) as binding on us as it rests solely on the 
ground that the matter was concluded by Peda Venkanna v. 
Srinivasa Deekshathulu (2). Our brother Oldfield, J. who 
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vas also a party to Kameswaramma v. V enkatasubba Rao (13) 
made no reference to it in the later case and gave no additional 
reasons. Abdur Rahim, J. simply said that all the cases were 
considered by Peda Venkanna v. Srinivasa Deekshathulu (2 } 
We are also referred to an unreported decision in A. S. No. 
419 of 1918 by Abdur Rahim and Phillips, JJ. It purports 
to follow Peda Venkanna v. Srinivasa Deekshathulu (2) 
and concurs with Kumaraswami Sastri, J. in his distinction of 
Ramachandra Padayachi v. Kondayya Chetti (12). L haye 
already dealt with this. This case does not add to the other 
cases. We are of opinion that Ramachandra Padayachi y. 
Kondayya Chetti (12) and Kameswaramma v. Venkatasubb. 
Rao (13) were not over-ruled and following them, we hoid 
that a son in possession of property which had been joint and 
which fell to his share in partition is liable in a suit brought 
after partition (impleading the son also) for the father’s debts 
incurred before the partition and not illegal and immoral (see 
also Strange s Hindu Law, Vol. 1, page 191). 

We do not think it necessary to refer the question to 4 
Full Bench. On this ground, the appeal is dismissed with 
costs. 

Jackson, J. :— | agree. 

The point is correctly appreciated in Dr. Gour’s Hindu 
Code, 3. 118, paragraph 311 with reference to Ramachandra 
Padayachi v.Kondayya Chetti (12) and Kameswaramma v. 
Venkatasubba Rao (13). “ On separation the Son is liable 
for debts incurred before partition.” But in. Tre 
velyan’s Hindu Law, 2nd Edition, page 308, the point IS 
not stated so clearly. “A creditor cannot enforce the payment 
of the debt of the father against property which has been 
allotted on partition to the son.” This would be correct if 
‘ enforce in execution ” 1s meant and not correct if it also inclu- 
des ‘ enforce by suit. ’ 

In Mayne’s Hindu Law, gth Edition, page 411, it is 
stated “ where the son is joined in a suit against the father this 
‘is for the purpose of enabling the Court to exercise the power 
of the father to sell family property in discharge of his debts 
not being illegal or immoral and to prevent the son from ques- 
tioning the nature of the debt in execution proceedings against 
the property. After partition, of course, the son holds the share 
which is allotted to him free from any such liability.” If 
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‘Any such liability’ be taken to mean attachment in execution 
proceedings the passage presents no difficulty but if the words 
mean free from any liability for such debts the statement seems 
to go too far. 


C. ALS. Appeal dismissed. 





PRIVY COUNCIL. 
PRESENT : LORD SHAW, LORD PHILLIMORE LORD 
BLANESBURGH, AND LORD SALVESEN. 


Kalyandappa Bin Ayappa Desai, since deceased 
(now represented by Ayappa Bin Kalyandappa 


Deshmukh and others) Appellants 
v. 
Chanbasappa Bin Dodappa Desai Respondent. 


On Appeal from the High' Court of Judicature at Bombay. 


Hindu Law—Adoption—Death of adopted son leaving a wtdow—Adopting 
mother making a second adoption during widow's lifetime—Adopted son in 
possession of property to knowledge of plaintif —Suit by reversioner of first 
adopted son to recover property—Challenging second adoption brought after six 
years—Linitaiton Act (IX of 1908), Aris 118 and 141—Limitation Act, 1877, 
Arts, 118, 119 and 144 to Sch. 2—Limitation Act, 1871, Aris. 129 and 142. 


In a suit for possession involving the invalidity of an adoption, the period 
of limitation is 12 years, under Art. 144 of the Limitation Act XV of 1877, and 
not upder Art. 118. 


Jagadamba Chowdhrant v. Dakhtina Mohun, 13 1. A. 84; Mokesh Narain 
Moonsht v. Taruck Nath Moitra, 20 I A 30; Shrintvas v. Hanmaut, IL R 
24 Bom 260; Thakur Tirbhuwan Bahadur Singh v. Raja Rameshevan Baksh 
Singh, 33 I A 156 ; Velaga Mangamma v. Bandlamudi Veetayya, 1 L R 30 M 
308 ; Muhammad Umar Khan v. Muhammad Niazuddin Khan, 39 I A 19; 
Shrinivas Sarjetav v. Balwant Singh Venkatesh, | L R 37 Bom 513 ; Venkata 
Narayana Pillai v. Subbammal, 42 I A 225; Bijoy Gopal Mukerji v. Srimati 
Krtshna Mahishi Debi, 34 I A 87, referred to. 


Appeal from a decree of the High Court of Bombay, re- 
versing a judgment of the First Class Subordinate Judge at 
Bijapur, decreeing the plaintifts’ suit. 


. The property in dispute consisted chiefly of Watan pro- 
perty (Desgat and Gaudki Watans), belonging to one Doddap.- 
pa bin Kuntappa Desai, who died in 1878, leaving two widows 
(Malkamma and Baslingamma the elder) and a daughter 
(Shidlingawa) by Malkamma, but no son. Malkamma, the 
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senior widow, adopted qne Madivalappa (the son of Shidlinga- iho 
wa) in 1880, and his name was entered by the Collector of the Desai 
district as holder of both classes of Watans. In 1886, his 4 
name was removed from the Desgat Watan register on the 
ground that he was not a Bhauband of Dodappa, in whom, un- 
der the Sanad, the Desgat Watan would vest. Madevalappa 
died a minor in 1895, leaving no issue, but a widow ,(Bas- 
lingamma the younger) who was a minor, and whose name was 
entered as holder in the Gaudki Watan register, until it was 
removed therefrom by and in favour of Malkamma on the 4th 
October, 1899. 

On the 14th December 1901, Malkamma adopted the de- 
fendant as son to Dodappa, and obtained possession of both 
classes of the Watan property. 

Baslingamma the younger .(Madivalappa’s widow) died 
in 1903. In consequence thereof, the plaintiff claimed tə 
be entitled to the property, and on the ist July, 1912 instituted 
this suit to recover possession thereof, claiming to be the near- 
est Bhauband of Madivalappa, and, as such, his heir after his 
widow's death. 

The defendant, by his written statement, on the 30th June 
1913, pleaded inter alia that (1) he was the legally adopted 
son of Dodappa, and that the plaintiffs’ suit was barred by 
Arts. 118 and 119 of the Limitation Act (No. 15 of 1877) ; 
(2) the suit was also barred by Art. 144 of the said Act, in so 
far as the property in suit had been in the adverse a of 
Malkamma for a period of more than 12 years. 

, The Subordinate Judge (K. N. Bhide Esq.) of Bijapur 
made a decree in appellant’s favour (16th November 1914) 
holding that there was no adverse possession, and Arts. 118 
and 119 of the Limitation Act did not apply : but the High 
Court of Bombay on appeal (Sir Basil Scott, C. J. and Sir John 
Heaton, J.) reversed this decree, and dismissed the appellant’s 
suit (13th April 1917). (The proceedings in India have 
been reported in I. L. R. 41 Bombay 728). The plaintiff ap- 
pealed to his Majesty in Council. 

11th February 1924. MRatkes for appellant. 

Wallach for respondent. 

13th March, 1924. The Judgment of the Board wae 

” delivered by 

Lorp PHILLIMORE :_The suit in this case was brought ote 
in the Court of the Subordinate Judge of Bijapur to recover 
possession of certain watan lands and other lands of ordinary 
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tenure, the plaintiff making a claim as the nearest agmate to the 
last male owner, and averring that his title accrued on the 
death of the latter's widow. The principal defendant, the 
now respondent, being in possession of the property, pleaded 
various defences of which the one which is important for pre 
sent consideration, depends upon the Indian Limitation Act. 


he palintiff recovered Judgment before the Subordinate 
Judge for possession of the watan lands, but not of the lands of 
ordinary tenure. Appeal was taken to the High Court «f 
Judicature at Bombay, which reversed the decision of the Sub- 
ordinate Judge and gave Judgment for the defendant. 


From this decree, the representatives of the original plain- 
tiff have appealed to His Majesty in Council. As to the non 
watan lands, the plaintiff acquiesced in the decision of the Sub- 
ordinate Judge against him. Of the watan lands, there werc 
two kinds and it was contended for the defendant that, as re- 
gards one kind, known as Desgat watans, he was in amore 
favourable position than with regard to the others and must in 
any event succeed. But the Subordinate Judge and the High 
Court agreed, though for somewhat different reasons, that the 
parties stood in the same position with regard to both kinds of 
watan lands. Their Lordships do not find it necessary to yo 
into reasons given by the Subordinate Judge, but they are satıs- 
hed, upon the ground given in the judgment of the High Court, 
that the defendant was in no better position with regard # the 
Desgat watans than he was with regard to the other watan 
lands. But as regards both classes of watans, 
there is, as the High Court observed, a serious defence undec 
Article 118 of the Indian Limitation Act. 


The facts of the case can be stated ina comparatively 
short compass. The plaintiff was cousin to the former owner, 
of this property,.by name Dodappa. Dodappa married 
Malkamma, the second but not contesting defendant in the case, 
and died long ago. The plaintiff averred that, after Dodappa’s 
death in the year 1880, Malkamma took in adoption to him as 
his son, one Madivalappa, who was her daughter's son : that 
Madivalappa married Basalingamma and died himself in 1895 : 
‘that upon his death, Baslingamma_ took the ordinary Hindu 
Woman's estate and died in 1903 and that upon her death, 
plaintiff's title accrued and that as he brought his suit on Ist 
July, 1912, he had brought it within the period of 12 years al- 
lowed to him by Article 141 in the Second Schedule to the 
Limitation Act. 


p? 
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He stated in his plaint that the defendant denied the vali- 
dity of Madivalappa’s adoption and set up that he, on the 
other hand, was the person validly adopted by Malkamma as 
son to Dodappa. 

The defendant No. 1 did in substance set up this case. He 
admitted some show of adoption of Madivalappa, but denied 
that it was legal or valid ; and he set up his own adoption by 
Malkamma in 1901. In the proceedings in the first Court, the 
validity of the adoption of Madivalappa was in contest ; but 
the Subordinate Judge decided that it was valid ; and this validi- 
ty was not disputed in the appeal to the High Court. I Madi- 
valappa were validly adopted, the property passed to him at 
once upon the adoption ; and when he, the adopted son, died, 
his heir should succeed subject to the estates of the two widows. 
The adoption, therefore, of the first defendant, if it can be en- 
quired into at all, must be pronounced either invalid or ineftec- 
tual, and such as to confer no title upon the first defendant to 
the lands in suit. 


The point of law as between the two parties can be stated” 
as follows Plaintiff says “1 deduce a good title. You 
have no right to possession as against me, and | bring my suit 
within 12 years, that being the period allowed to me by Art. 141 
in the First Schedule of the Limitation Act, which provides that 
for a suit by a remainderman or a reversioner ‘ entitled to the 
possession of immovable property on the death ef a Hindu 
female,’ there is a period of 12 years from the time ‘ when the 
female dies.’ ” ° 


° The defendant says ‘ You can try to put it in that way 
but in truth your suit is one governed by Article 118, being one 
‘to obtain a declaration that an alleged adoption is invalid, or 
never, in fact, took place,’ for which you have only six years 
from the date ' when the alleged adoption becomes known to 
the plaintiff’ ; and as regards knowledge, I can show you knew 
of my claim (as indeed he could show) more than six years 
ago.” 

It is true that the plaintift in his plaint as originally framed 
claimed a declaration that the defendant had not been validly 
adopted, which was imprudent. But he wisely asked to amend 
this plaint as striking out this claim and making the suit a plain 
one for possession, and this amendment was allowed. l 


e B s a B 4 
The controversy as to which of the two principles of limi- 
tation should be applied in cases of this nature is an old one, 
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and has given occasion to many decisians, some of which are in 
conflict. Some of these authorities amount to decisions on the 
exact point, which, if they are decisions of this Board, must be 
accepted as conclusive. Others may be said to consist of 
dicta rather than actual decisions ; and others are again dect- 
sions of the High Courts in India, and, as such, entitled to much 
respect, but in no way binding upon their Lordships. 

The earlier of these decisions turned upon the construc- 
tion of the Act of 1871. The article in the schedule of that 
Act, which dealt with cases of adoption, was in different langu- 
age frem the article in the schedule of the Acts of 1877 and 
1908, the two latter being identical in terms. 


‘The Article in the Act of 1871, No. 129, is expressed as 
follows :__ 


“To establish or set aside an adoption—twelve years from the date 
of the adoption, or (at the option of the plaintiff) the date of the death of the 
adoptive father, ” 


It will be shown hereafter that not only is the description 


“of the suit different from that contained in Article 118 of the 


two later Acts, but that the time from which the limitation be- 
gins to run is different. 


However, as regards the earlier Act, the decisive authori- 
ty is a decision of this Board in Jagadamba Chowdhrani v. 
Dakhina Mohun (1). In that case, their Lordships held that 
the words “ to*establish or set aside an adoption ” “ were not 
techpical words and did not describe with accuracy any known 
form of suit,” and that therefore any suit which brought fhe 
validity of an adoption into question must be considered as a 
suit to set aside an adoption, even though it might also be look- 
ed at as a suit by the man entitled to recover possession ; and 
that, therefore, Article 129, and not Article 142 (as then num- 
bered), applied. 


In the course of their judgment, their Lordships made a 
reference to the Act of 1877, which by that time had been some 
years in force, though the case had been started so long ago 
that it was governed by the earlier Act of 1871. These obser- 
vations are as follows :_ 

P “It is worth observing that in the Limitation Act of 1877, which super- 
seded .the Act now under discussion, the language is changed. Art. 118 of = 
the Act of 1877, which corresponds to Art. 129 of the Act of 1871 œ far 
as regards setting aside adoptions, speaks of i suit 


r (1886) LR 13 I A 84. 
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of the Act of 1871 so far as regards setting aside adoptions, speaks of 4' suit 
‘to obtain a declaration that an alleged adoption is invalid or never, in fact, 
look place,’ and assigns a different starting-point to the time that is to run 
against it. Whether the alteration of language denotes a change of policy, or 
how much change of law it affects, are questions not now before their Lordships. 
Nor do they think that any guidance in the construction of the earlier Act {s 
to be gained from the later one, except that we may fairly infer that the Legis- 
lature considered the expression ‘suit to set aside an adoption’ to be one of a 
loose kind, and that more precision was desirable. ” ” 


The next case to be cited is that of Mohesh Narain Moon- 
shi v. Taruck Nath Mottra (2), in which it was endeavoured 
to argue that the Act of 1877, and not the Act ef 1871, 
applied ; but it was held that the defendant had established his 
right before ever the Act of 1877 came into force, and was 
therefore (though his adoption was an invalid one) entitled to 
insigt upon the Limitation Act of 1871 in his favour. In this 
decision, there was again a reference to the Act of 1877, and 
the words used by their Lordships were as follows 


“It was suggested that, the Act of 1871 having been superseded by the 
Act of 1877, the question of limitation should be determined with reference fb 
the provisions of the latter statute, in which the language used is somewhat 
different, the suit there referred to as necessary to save the limitation being 
described as one ‘to obtain a declaration that an alleged adoption is invalid, 
or never, in fact, took place.’ It seems to be more than doubtful whether, 
if these were the words of the statute applicable to the case, the plaintiff would 
thereby take any advantage.” 

© 


But then their Lordships proceeded to give tht reason why the 
Act of 1877 would not apply. 


In neither of these cases did their Lordships intend to pro- 
nounce any decision on the construction of the Act of 1877. 
Perhaps it might be observed that there is a shade of inclination 
in the passage of the first judgment towards there being a de- 
finite change in the law, and a shade of inclination in the oppo- 
site direction in the second judgment. 


When the Act of 1877 came to be applied, there were 
«differences of opinion in the various High Courts in India. The 
authorities are somewhat evenly balanced. Their Lordships, 
however, deem it unnecessary to go into the detail of any of the 
cases which preceded the next judgment of this Board, except 
the very important decision of the Full Bench in the Bombay 
High Court presided over by Sir Lawrence Jenkins, C. J., and 
decidedinthe year 1899. The case is reported as Shrinivas v. 
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Hadnmant (3). It was there held, partly on grounds of pub- 
lic policy, partly in supposed obedience to the judgments of this 
Board, and partly in deference to the supposed indications of 
opinion by this Board, that the same rule should be applied to 


the Act of 1877 as to the Act of 1871, and that a suit to recover 


possession, which involved the decision of an issue as to the 
validity or invalidity of the defendant’s adoption, was a suit to 
obtain a declaration that an alleged adoption was invalid or 
never took place, to which Article 118 of the Act of 1877 ap- 
plied, and which therefore must be brought within a period of 
years dating from the plaintiff’s knowledge, and was, in the 
particular instance, time-barred. The limit of time for these 
declaration suits, which was 12 years under the Act of 1871, 
had become 6 years under the Act of 1877. 


In that suit, as in the present suit before it was amended, 
the plaintiff claimed a declaration that the adoption of the de- 
fendant was invalid, and he also claimed possession of the pro- 
perty, and, when pressed by Article 118, he endeavoured, as in 
the present case, to throw aside his claim for declaration and 
rely only on the claim for possession. But it was held that 
the.real matter for decision was a question for adoption, and 
that, therefore, Article 118 applied. 


As it was put by one of the learned Judges :__ 


“Art. 141 applies to the ordinary simple case of a reversioner evhere 
the validity of the adoption is not the substantial point in dispute, or where 
the plaintiff can succeed without impugning the validity of the defendants 
adoptidh. ” 


Shortly afterwards, the case of Thakur Tirbhuwan Baha- 
din Singh v. Raja Rameshar Bakhsh Singh (4) came before 
this Board. In that case again, there was a conflict between 
the reversioner and a defendant claiming under an adoption 
which was held either non-existent or invalid by both Courts in 
India. Whereupon the defendant appealed ; but his appeal 
was dismissed. It should be observed parenthetically that, in 
the head-note to the report, the important word “ not ” is un: 
fortunately omitted. 


. {he conclusion arrived at in that case was shortly stated 
by Lord Macnaghten, who delivered the Judgment of the 
Board ; .and their Lordships cannot do better than quote the 


3. (1899) I L R 24 B 260. 4. (1906) LR 33 TA 156. 
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“On the appeal before their Lordships it was argued that there wds at 
any rate an apparent adoption, and that, on that assumption, it mattered not 
whether the adoption was valid or invalid, because there was enough to satisfy 
the provisions of the Limitation Act of 1871, as interpreted by this Board in the 
case of Jagadamba Chowdhrani v. Dakhina Mohun (1) Mr. Cohen, who argued 
the case with great ability, relied entirely on the Act of 1871. He contende:l 
that the Limitation Act of 1877 did not apply because the appellant relied on 
title acquired before the passing of the Act of 1877, and his rights were there- 
fore saved by S. 2 of that Act. He admitted that, if the Act of 1877°applied, 
his client was out of Court. 

“Their Lordships are unable to accede to Mr. Cohens argument. 
Giving fall effect to the Jagadamba Case (1) and the other cases which follow- 
ed it, they do not think that the immunity, such as it is, gained by thg lapse of 
twelve years after the date of an apparent adoption, amounts to acquisition of 
title within the meaning of S. 2 of the Act of 1877. 

“Their Lordships think that the appeal may be disposed of on this 
short ground, whether the alleged adoption was or was not an apparent adoption 


to whfch the ruling in the Jagadamba Case (1) would apply if the Act of 1871 
were now in force,” 


This language looks at first sight conclusive in favour of 
the plaintiff in the present suit ; but it has been thought in sub- 


sequent cases in India, and has been argued before their Lord- 


ships, that the decision of this point was unnecessary, because 
the plaintiff, being a minor, had three years after attaining 
majority to bring his suit, and that this provision in his favour 
superseded the protection given to the defendant by Art. 118 
and left the matter open to be decided according to Art. 141. 

This line of reasoning seems to assume that you cannot impute 
knowledge to a minor__a view which is certainly not in accord- 

ance with the facts of human nature. But it is not necessary 
to*go so deeply into the matter. [tıs obvious from a perusal 
of both the arguments and Judgment that the minority of the 
plaintiff (though mentioned in the argument) was not the 
reason for the decision, and that the intention was to decide 
the same point as is contended for in the present appeal. 


In consequence of this decision, the High Court of 
Madras in the case of Velaga Mangamma v. Bandlamudi 
Keerayya (5) went back upon its previous decision inRatnama- 
sari v. Akilandamma (3), decided in 1902, and held, in obedi- 
ence to the decision of this Board, that Art. 118 only applied to 
declaratory suits in respect of adoption and not to suits for 
possession, and that, in suits for possession, Art. 141 was the 
proper one to apply. 

a a ee ee 
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“ Next in order comes the decision of this Board in Muham- 
mad Umar Khan v. Muhammad Niaz-ud-din Khan (6). That 
was the case of a Mahomedan adoption, in which the District 
Judge said that Art. 118 was inapplicable, as the adoption was 
“inherently invalid and ipso facto void ;” but the Chief Court 
reversed his decision and held that the adoption was not im- 
herently invalid, and that Art. 118 applied, and the suit was 
barred by it. 


The Chief Court did not, however, mean to hold that the 
adoption was valid ; because, if the Judges had thought that, 
there would have been no necessity to rely upon the doctrine 
of limitation. What the learned Judges meant was that it 
was an adoption with sufficient colour of title to have it treated 
as one which would have to be got out of the way by 
a plaintiff suing for possession, and therefore that theetime 
limit applicable to suits for declaring an adoption invalid 
applied. 


This decree of the Chief Court was affirmed by this Board 
upon other grounds, it is true ; but, in affirming it, their Lord- 
ships expressed themselves upon the point of limitation as 
follows :— 


“ Although their Lordships consider that the question of an adoption 
was an immaterial issue they think it advisable to say that the omission to 
bring within the period prescribed by Art. 118 of the Second Schedule of the 
Indian Limitation Act, 1877, a suit to obtain a declaration that an alleged adop- 
tion was invalid, or never, in fact took place, is no bar to a suit like this for 
possesgion of property. Their Lordships need only refer to Thakur Tirbhurewan 
Bahadur Singh v. Raja Rameshar Bakhsh Singh (4). Under the general 
Mahomedan Law an adoption cannot be made ; an adoption if made in fact 
by a Mahomedan, could carry with it no right of inheritance. 


“It may further be observed that, even if an adoption by a Mahomedan 
was permissible by any valid custom in the Punjab, the Chief Court found that 
it had not been proved that the parties to the suit belonged to a family to 
which the Punjab agricultural or other similar restrictive customs must be pre- 
sumed to apply.” 


As against the weight of this authority, it has been ob; 
served that, generally speaking, a Mahomedan adoption does 
not confer any right of succession to property, as, indeed, their 
Lordships said in the passage just quoted. But, on the other 
hand, as the passage shows and the general trend of the case 
shows, there may be a tribal custom among Mahomedans (and 
this particular case came from the Punjab, which is the home 


6. (1911) 39 1A 19:22 ML J 240. 4. (1906) LR 33 I A 156. 
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of customs) allowing adoption to carry rights of succession. 
Indeed, it was upon some such idea that the Chief Court had 
relied when it introduced Art. 118 as fixing the period of limita- 
tion. 


That Hindu tribes converted in more recent times to 
Mahomedanism may keep as part of their customary law the 
old Hindu Law in respect of family matters and succession, is 
shown in the recent case of the Halai Memons in 1922, 


[Khatubai v. Mahomed Hagi Abu (7) }. 


Anyhow, it would seem that their Lordships desired to 
take this opportunity of elucidating and afhrming their deci- 
sion in the case in Thakur Tirbhuwan Bahadur Singh v. Raja 
Rameshar Bakhsh Singh (4). In this connection it should 
be goted that, though the Judgment is stated to have been deli- 
vered by Sir John Edge, one of the members of the Board 
was Lord Macnaghten, who had delivered the Judgment in 
Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar Bakhsh 
Singh (4), and must have known well what was intended to 
have been conveyed by the earlier Judgment and by this one. 


In 1913, these Judgments came under consideration by 
the High Court of Bombay in Shrinivas Sarjerav v. Balwant 
Venkatesh (8) ; and the learned Judges came to the conclu- 
sion that, notwithstanding the passages in the two decisions of 
this Board which have been last cited, they were still bound by 
the principle expressed in the decisions on the Act of 1871 
and they accordingly held that the period of limitation in“ case 
Irke the present is that of six years from the knowledge of the 
adoption, differing on this point from the High Court of 
Madras. ‘heir decision has been followed by the Court in 
the present case, the learned Judges observing that “ the adop- 
tion of the defendant may be clearly invalid by Hindu Law and 
Malkamma’s power of adoption may have been already ex- 
hausted ; nevertheless the law of limitation will effectively 
defeat the plaintiff's claim. ” 


Their Lordships are of opinion that the High Court of . 


Bombay both in this and in the previous case attached too little 
weight to the authority of the last two Judgments of this 


Board, and further that the learned Judges seemed not to have ` 


noticed that, since the -decision in Thakur Tirbhuwan Bahatur 
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FE Singh v. Raja Rameshar Bakhsh Singh (4), the Limitation 
Desai Act of 1908 was passed by the Indian Legislature with this 
De Article in precisely the same language as that used in 1877 


mya, after the construction already put upon it by this Board. This, 
SA aore in the view of their Lordships, is a point of considerable 


importance. 


The matter might almost rest here ; but as this question 
has so often been raised and discussed, their Lordships would 
wish to put it upon the ground of principle as well as on the 
ground of authority. Inthe Act of 1871, as observed tn the 
Judgmert in Jagadamba Chowdhram v. Dakhina Mohun(1), 
the words used had no technical meaning, and they were treated 
as expressing popular language to which, in popular reasoning, 
the meaning which prevailed could attach. In the Acts of 
1877 and 1908, the matter is otherwise. The words “ a°suit 
to obtain a declaration’ are terms of art. They relate back 
to the Specific Relief Act passed in the same year 1877, being 
Act No. I of that year, whereas the Limitation Act is Act 
No. 15. Section 42 of the Specific Relief Act deals with 
declaratory decrees, and the illustration (letter F) is much in 
point :— 


“A Hindu widow in possession of property adopts a son to her de- 
ceased husband. The person presumptively entitled to possession of the pro- 
perty on her death without a son may, in a suit against the adopted son, obtain 
a declaration that the adoption was invalid.” 


Pt is to this class of suit that this particular limitation 
applies. The date from which the time begins to run ts *% 
subjective or personal date ; and the condition of obtaining 
the particular relief which is sought in a declaratory suit is that 
the plaintiff should not be guilty of laches, the measure of 
laches being fixed by the statute as six years. But if a 
claimant chooses to run the risk that an adoption which he has 
not attacked will have every presumption made in its favour 
by reason of its long standing, he can wait till his reversionary, 
right has accrued, and even till the limit (no doubt a very wid: 

e limit) of 12 years from that accruer has passed. 


Strange consequences would otherwise ensue. It was 


” decided by this Board in Venkatanarayana Pillai v. Subbam- 


mål (9), in the year 1915, that a suit by a presumptive rever- 
sioner for a declaration that-an adoption was invalid Was one 
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brought in a representative capacity and on behalf of all réver- 
sioners, and that, on the death of a presumptive reversioner, 
the next presumable reversioner would be entitled to continue a 
suit which his predecessor had begun. 


If a suit for possession involving the invalidity of an 
adoption were to be treated as coming under Article 118, the 
first reversioner might have known, and the second might not 
have known, of the adoption six years before ; Or vice versa. 
And the suit for possession might succeed or fail, and the defen- 
dant might be ousted of his property or keep it if the first re- 
versioner died before he brought his suit to a hearings 


Moreover, it seems not to have been noticed by the Judges 
of the Bombay High Court who decided the case in 37 Bom- 
bay, that one of the cases cited in Muhammad Umarkhan v. 
Muhammad WNatiz-ud-din Khan (6) was Bijoy Gopal 
Mukerji v. Srimait Krishna Mahishi Debi (10). And this 
case seems to indicate the true canon of construction. Article 91 
provides a period of limitation for a suit “to cancel or set 
aside” certain instruments, the period from which the time be- 
gins to run, dating again from the plaintiffs knowledge. The 
case in Bijoy Gopal Mukerji v. Srimatt Krishna Mahishi 
Debi (10) was a suit for a declaration that a particular 
form of lease, made by a Hindu widow, had become inopera- 
tivesagainst the reversioners, and for possession of the proper. 
ty. The suit was brought more than three" years after the 
plaintifis knew of the making of the lease ; and the High Court 
of Calcutta thought that the time limit applied. The Chief 
Justice put it that, according to the authorities, if the plaintiffs 
could recover possession without setting aside the lease, then 
Article 141 would apply ; but if they had first to set aside the 
lease, then Article 91. Their Lordships agreed so far, and 
agreed further that the particular lease was voidable only and 
not void. But they held that the reversioner might treat it as 
a nullity, and showed his election to do so by bringing an action 
‘for possession, and that he had 12 years for so doing ; and in 
that case the plaintiff had not, as in the present case, amended 
his plaint by striking out the claim for a declaration. 


The present case seems a fortiori. The adoption of the 
frst defendant was void, and the plaintiff is entitled to brush it 
aside and sue for the possession to which he has a right. His 


6. (1911) LR 39:1. A. 19 22 ML J 240. IO (1906) 34 I A 87, 
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isha timé limit is 12 years from the death of the Hindu widow, and 
Desai he was in time. 

v, , 
Desai A further point was taken for the appellant against the 
Lord judgment of the High Court which seemed to assume that one 


Phillimore. adopted son could claim to be the brother and heir of another 
adopted son. But it is not necessary for their Lordships to 
pronougce upon this contention, which might otherwise have 
had to be seriously considered. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, and that the decree of the High 
Court should be reversed and the decree of the Subordinate 
Judge restored, and that the appellants should have their costs 
here and below. 


Solicitor for appellant E. Dalgado. 


Solicitor for respondent T L. Wilson and Co. 
A. D. M. Appeal allowed. 


PRIVY COUNCIL. 


PRESENT Lord SHAW, Lord CARSON, SIR JOHN EDGE, 
MR. AMEER ALI AND SIR LAWRENCE JENKINS. 


Raghünath Prasad Appelland. 
y. 
Sarju®Prasad and others Respondents. 
P. C. (On appeal from the High Court at Patna.) 

jy ei Contract Act (as amended), S. 16—Construction—Legislation of other 
a countries—English Money-lenders Act and cases decided thereunder—Reference 
Sarju fo—Permisstbility—S. 16, Sub-S. (3)—Undue influence—Rectification of contract 
Prasad on ground of Onus of proof—Unconscionable bargain—No proof of position ta 


dominate will—F ffect—Mortgage—Execution under undue influence—Presump- 
tion of—Secuiity ample—Excessive and usurious interest—Provision for—E fect 


—Suit upon smortgage—Interest at contract rate—Till what date allowed. 
ji © 
The suit was for recovery of the amount of principal and interest due bv 


i the appellant to the respondents (the plaintifs) under a mortgage deed which 
provided that interest on the principal sum should be paid at 2 per cent. per 
mensem on the 3oth Jeth of each year, and that, in case of non-payment of the 
aneual interest, the interest should be taken as principal and interest should run 
thegeon at > per cent. per mensem, that is, interest should be calculated on the 
principle of compound interest. The suit was instituted eleven yeare after the 
date of the mortgage, and in that period the stipulation for interest at 24 per 
cent. compound had magnified the sum covered by the mortgage more than 
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eleven-fold. The question was whether the appellant fell within the protective 
provisions of S. 2 of the Contract (Amendment) Act, 1899. 


At the time of the execution of the mortgage, the appellant was a member 
of a joint Hindu family consisting of himself and of his father and owning 
property of considerable value; he was sui juris, he had the full power of 
bargaining and binding his estate; his estate was not under the Court of 
Wards ; and he lay under no disability. With regard to his helplessness nothing 
whatever was proved in the case except the bare fact that he, being a man of 
wealth as owner of one-half of certain joint family property, wished*to obtain 
and did obtain certain monies, The only relation between the parties that 
was proved was simply that they were lender and borrower. There was not 
even an attempt at proving that the lender was in a position to dominate the 


will of the borrower. Š 


Held that, even though the bargain had been unconscionable, the remedy 
under the Indian Contiact Act (of rectifying the bargain) did not cọme into 
view until the initial fact of a position to dominate the will had been established. 


In decreeing the suit their Lordships allowed compound interest on the 
principal at 2 per cent. per mensem from the date of the execution of the bond 
until the date of the decree of the Court of First Instance and, thereafter simple 
interest at 6 per cent. per annum up to the date of realization. 


Three matters are dealt with by S. 16, Sub-S. 3 of the Contract Act, as 
amended. In the first place the relations between the parties to each otha 
must be such that one is in a position to dominate the will of the other. On” 
that position is substantiated, the second stage has been reached—namely, the 
issue whether the contract has been induced by undue influence. Upon the 
determination of this issue a third point emerges, which ts that of the onus 
probandi. If the transaction appears to be unconscionable, then the burden of 
proving that the contract was not induced by undue influence is to lie upon 
the pgrson who was in a position to dominate the will of the other. Error is 
almost sure to rise if the order of these propositions be*changed. ‘The un- 
conscionableness of the bargain is not the first thing to be considered. The 
first thing to be considered is the relations of the parties. 


° The fact that a mortgage for ample security provides for excessive usurious 
interest does not in itself raise a presumption of undue influence until the ques- 
tion has first been settled as to the lender being in a position to dominate the 
borrower's will. 


The question whether a contract has been induced by undue influence must 
be decided with referenc to S. 16 of the Contract Act as amended, and not by 
reference to the legislation of other countries, e. g., the English Money-lenders 
Act or to cases decided under that Act. It is accompanied with danger to 
invoke as authority in an Indian case expressions which merely connote the 
principles which underlie a particula: English Statute, and form a guide to its 
interpretation. 

Appeal (No. 117 of 1922) from a Judgment and Decreç 
(November 9, 1920), varying a decree (September 25, 1917) 
of the Subordinate Judge at Arrah. 

De Gruyther, K. C., H. N. Sen and Abdul Majid for the 
appellant. 

Dunne, K. C. and S. Hyam tor respondents. 
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° December 18, 1923. The Judgment of their Lordships 
was delivered by 


Lord SHAW :— This is an appeal froma decree, dated 
November 9, 1920, of the High Court of Judicature at Patna, 
which varied a decree, dated September 25, 1917, of the Sub- 
ordinate Judge of Arrah. 


The suit is for recovery of the amount of principal and 
interest due by the appellant to the respondents (the plaintiffs ) 
under a mortgage of date May 27, 1910. The Subordinate 
Judge gave decree in the mortgage suit, but only allowed simple 
interest, The High Court allowed compound interest. 


The substantial question raised on the appeal is whether 
the appellant, in the circumstances proved in the case, fell with- 
in the protective provisions of S. 2 of the Indian Contract 


(Amendment) Act, 1899. ° 


It may be convenient to set out that section in full 
2. Section 16 of the Indian Contract Act, 1872, is hereby 
repealed, and the following is substituted therefor, namely :— 


; “16. (1) A Contract is said to be induced by ‘undue 
influence’ where the relations subsisting between the parties 
are such that one of the parties 1s in a position to dominate the 
will of the other and uses that position to obtain an unfair ad- 
dali over the other. 


(2) In particular and without prejudice to the gene- 
sale of the fosegoing principle, a person is deemed to be in 
a position to dominate the will of. another_— 


““(a) where he holds a real or apparent authority over 


the other, or where he stands in a fiduciary relation to the 
other or 


ií 


(b) where he makes a contract with a person whose 
mental capacity is temporarily or permanently affected by rea- 
son of age, illness, or mental or bodily distress. ° 


“ (3) Where a person who is in a position to domi- 
nate the will of another, enters into a contract with him, and 
the transaction appears, on the face of it or on the evidence 
adduced, to be unconscionable, the burden of proving that such 
contract was not induced by undue influence shall lie upon the 
person in a position to dominate the will of the other. 

‘ Nothing in this sub-section shal] -aftect the provisions of 

S. 111 of the Indian Evidence Act, 1872.’ 
It is in the view of the Board by that section that the question 
arising between these parties falls to be settled, and not by 
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reference to the legislation of other countries, e. g., the English 
Money-lenders' Act. The statute to be here construed is the 
Indian Contract Act as amended. It is accompanied with 
danger to invoke as authority in an Indian case expressions 
which merely connote the principles which underlie a particular 
English statute, and form a guide to its interpretation. As 
will be seen, this general observation is required by reason of 
the citation of certain authorities alluded to in the judgment 
of the Subordinate Judge and referred to in the argument be- 
fore their Lordships’ Board. 


The appellant is a member of a joint undivided family 
owning a property of considerable value, including (intêr alia) 
186 villages, assessed to revenue for about Rs. 17,000 per 
annum. 


JI he mortgage is dated May 27, 1910. It is for the 
sum of Rs. 9,999 borrowed from the plaintiffs. The rate 
of interest is covered by the following provision “I, the 
declarant, do promise that I shall pay interest on the said deht 


at the rate of 2 per cent. per mensem on the 30th Jeth of each, 


year. In case of non-payment of the annual interest, the interest 
will be taken as principal and interest will run at the rate 
of 2 per cent. per mensem, that is, interest will be calculated 
on the principle of compound interest. ” 


There can be no question that these terms were high 
if payment was not made the sum due on the mortgage would 
speedily mount up. By the decree of the High Court which 
was pronounced on November 9, 1920, it is seen that the ori- 
ginal debt of Rs. 10,000 had reached, with interest and costs 
calculated up to May 8, 1921, more than a lac of rupees 
namely, Rs. 1,12,885. In eleven years the stipulation for 
Interest at 24 per cent. compound had magnified the sum cover- 
cd by the mortgage more than eleven-fold. It is upon these 
facts, coupled with one other about to be mentioned, that the 
appellant takes his stand. 


e The statement in the defence admits that at the time of 
the execution of the mortgage the defendant was owner of one 
half of a valuable joint family property. The owner of the 
other half was his father. Father and son had quarrelled’? 
Serious allegations are made by the son against the father; 
whereas it appears that the father had instituted criminal pro- 
ceedings against the son. Shortly before the date of the mort- 
gage the defendant had borrowed Rs. 1,000 from the plaintiffs, 
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soras to enable him to defend himself in these criminal proceed- 

ings. It is alleged that they caused him great mental distress, 

and that he required more money to conduct his litigations. 

That is the story. 


Evidence was taken in the case. lt is sufficient to say that 
the defendant gave no evidence at all. Itis quite plain that no 
Court can accept a story thus unproved by its author as esta- 
blishing a case either of mental distress or of undue influence 
under the Indian Contract Act. The only case which the ap- 
pellant has is the case derived from the contents of the mort- 
gape itself. 

It is argued with force that these are unconscionable, and 
that it is the duty of the Court in India to step in either to res- 
cind the contract or to rectify the bargain. It was the latter 
course which was argued for in the present case. ln support 
of this argument much reliance was placed upon the judgmeat 
delivered by Lord Davey in Dhanipal Das v. Maneshar Bakhsh: 
Singh (1). 

Before, however, addressing themselves to the authorities 
cited their Lordships think it desirable to make clear their 
views upon, in particular, S. 16, Sub-S. 3, of the Contract Act 
as amended. By that section three matters are dealt with. 
In the first place the relations between the parties to each other 
must be such that one is in a position to dominate the will of the 
other. Once that position is substantiated the second stage 
has been reachéd__namely, the issue whether the contract has 
beengnduced by undue influence. Upon the determination of 
this issue a third point emerges, which is that of the onus ppo- 
bandi. If the transaction appears to be unconscionable, then 
the burden of proving that the contract was not induced by un- 
due influence is to lie upon the person who was in a position to 
dominate the will of the other. 

Error is almost sure to arise if the order of these 
propositions be changed. The unconscionableness of the bar- 
gain is not the first thing to be considered. The first thing to 
be considered is the relations of these parties. Were they 
such as to put one ina position to dominate the will of the 
other ? Having this distinction and order tn view the author- 
ties appear to their Lordships to be easily properly interpreted. 

" In the judgment of this Board in Dhanipal Das v. Manesha: 
Baksh Singh (1) the outstanding effect was that the borrower 


who mortgaged the estate was actually, at the date of the 


1. (1906) LR 33 TA r18. 


= 
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transaction, under the control of the Court of Wards. Fie he 
was treated, to use the language of Lord Davey, as “ under a Raghunath 
peculiar disability ” and placed in a position of helplessness, — 
and the lender was proved to have been aware of that and, Sarju 
therefore, in a position to dominate the borrower's will. Lord cone 
Davey thus expressed the Board’s view at p. 126: “Their Lord- Lord 
ships are of opinion that although the respondent was left free wa. 


to contract debt, yet he was under a peculiar disability and 
placed in a position of helplessness by the fact of his estate 
being under the control of the Court of Wards, and they must 
assume that Auseri Lal, who had known the respondent for 
some fifty years, was aware of it. They aretherefore of 
opinion that the position of the parties was such that Ausert 
Lal was ‘in a position to dominate the will’ of the respondent 
within the meaning of the amended S. 16 of the Indian Con- 
tract Act. It remains to be seen whether Auseri Lal used 


that position to obtain an unfair advantage over the respon- 
dent.” 


This case was followed in terms in Maneshar Bakhsh" 
Singh v. Shadi Lal (2) in which the bond in suit was given by a 
talukdar in Oudh without the knowledge and consent of the 
Court of Wards after his estate had been placed under it. In 
these circumstances the former case was followed, and Lord 
Collins expressed the opinion of the Board to be that they ware 
satisfied that in this case also the borrower was placed in such a 
condition of helplessness that the lender was in a position to 
dominate his will and that he used that position to obtahh an 
unfair advantage over the appellant.” 


It is sufhcient to say that the borrower in the present case 
was sui juris ; had the full power of bargaining and of burden- 
ing his estate, that his estate was not under the Court of Wards, 
and that he lay under no disability. With regard to his help- 
lessness nothing whatsoever 1s proved in the case except the 
bare fact that he, being a man of wealth as owner of one-hali 
ot certain joint family property, wished to obtain and did ob- 
tain certain moneys on loan. The only relation between the 


parties that was proved was simply that they were lender and, 
borrower. 


It is an entire mistake to represent the decisions of this 
Board as" being wanting in light upon the case last but one 


2. (1909) LR 361A 96 19 MLJ 438. 
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Raghunath méntioned. For in Sundar Koer y. Sham Krishen (3) the 


— exact point was referred to by Lord Davey in the course of the 
aid i judgment read by hım “There is no evidence of any actual 

Na exercise of undue influence by the mortgagees or of any special 
—- circumstances from which an inference of undue influence could 


be legitimately drawn, except that the mortgagor was in urgent 
need of money. The learned counsel for the appellant argued 
that the mortgagees were thereby placed in a position ‘ to do- 
minate the will’ of the mortgagor, and cited a recent decision 
of this Board : Dhantpal Das v. Maneshar Bakhsh Singh (1). 
In that case, however, the borrower was ‘a disqualified pro- 
prietor’ under the Oudh Land Revenue Act, 1876, and his 
estate was under the management of the Court of Wards, and 
it was on that ground that their Lordships held that the borrow- 
cr was under a peculiar disability and the position of the parties 
was such that the lender was‘ in a position to dominate his will.’ 
There is nothing of that kind in the present case, and their 
Lordships are not prepared to hold that urgent need of money 
on the pgrt of the borrower will of itself place the parties jn 
‘that position.” 


This precisely fits the situation of these parties. It has 
not been proved__it might be said that it has not even been at- 
tempted to be proved__that the lender was in a position to 
dominate the will of the borrower. 


In these carcumstances, even though the bargain had been 
unconscionable (and it has the appearance of being so), a re- 
med¥ under the Indian Contract Act does not come into view 
until the initial fact of a position to dominate the will has béen 
established. | Once that fact is established, then the uncon- 
scionable nature of the bargain and the burden of proof on the 
issue of undue influence come into operation. In the present 
case, for the reasons stated, these stages are not reached. 


Their Lordships think it right to observe that the judg- 
ment now pronounced is not in accord with the principles laid 
down by the Appellate Civil Court of Calcutta in Abdul Majeet 
v. Khirode Chandra Pal (4), that “ where there is ample secu- 
rity, the exaction of excessive and usurious interest in itseli 
raises a presumption of undue influence which it requires very 
little evidence to substantiate.” Their Lordships think that» 
dtcision to be wrong. There is no such presumption until the 


OOOO sms ee 
3. (1906) LR 34 IT Ao, 16. 1. (1906) LR 33 TA 118. 
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question has first been settled as to the lender being in a posi- 
tion to dominate the borrower’s will. Their Lordships are 
further of opinion with reference to the citation of Samuel v. 
Newbold (5) .that that case does not form any authority in the 
construction of-the Indian Contract Act. The case was deter- 
mined under the Moneylenders Act, 1900, as.it expressly 
bears. The issue was thus stated by Lord Macnaghten “ It 
seems to me that the construction of the Moneylenders Act, 
1900, is plain enough, and that the evidence before their Lord- 
ships is more than sufficient to show that this case is within the 
mischief which the Act was designed to remedy.” 


In the view of the Board cases of that character form no 
precedent for a decision of the present appeal, which is rested 
on another and very differently worded statute. 


“Their Lordships are of opinion that the decree of the 
High Court should be varied by allowing compound interest on 
the principal at the rate of 2 per cent. per mensem from the 
date of the execution of the bond until September 25, 1917, and 
thereafter simple interest at the rate of 6 per cent. ptr annume 
up to the date of realization, and that in other respects the de- 
cree of the High Court should be afhirmed, and they will humb- 
ly advise His Majesty accordingly. 


The appellants will pay the costs of the appeal. 
Solicitors for appellant : Chapman-Walker and Shefhard. 


Solicitors for respondents Barrow, Rogers and Nevill. 
® 
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PRIVY COUNCIL. 


PRESENT :__LoRD SHAW, LORD CARSON, SIR JOHN EDGE, 
MR. AMEER ALI AND SIR LAWRENCE JENKINS. 


Ma Thaung and another Appellants 
U. 
Ma Than and others Respondents. 


On Appeal from the Court of the Judicial Commissioner, 
Upper Burma. 


P. C. Bui mese Buddhisttc Law—Inheritance—Children by first wife—Claim to 

Ma Thauvg share in inheritance of father as against their step-mother—Partition between 

v. children and father allotting specific shares to father—Efect—Conb act—Con- 

Ma Than struction—Conduct of parises—Evidence of—Admissibility—Burmese Buddhistic 

Law—Wife—Position of—Arrangement between father and children by first 
wife—Partnership or partition arrangemeni—Decd—Construchon. o 


Held, the children by a first wife of a Burmese subject to the Burmese 
Buddhistic Law will not be entitled to claim from their step-mother a share in 
the inheritance of their father after a partition in his lifetime allotung them 
specific shares in the property he possessed. 
© 


The conduct of the parties to a contract reduced into writing may not 
vary or alter it, but their conduct may help to explain or elucidate a contract 
open to different meanings. 


In the Burmese social and legal system the wife is to all intents and pur- 
poses, a partner. 

Nma Burmese subject to the Burmese Buddhistic Law and a trader by pro- 
fession, carried on A business in rice in conjunction with his first wife. She 
died leaving five sons and two daughters, who were all sui juris when she died. 
No digision took place between N and his children by his first wife, and they 
continued, as in the lifetime of the first wife, working in common. On „the 
eve of N marrying again, he, with the agreement and consent of his sons and 
daughters, entered into a written arrangement by which he allotted to five of 
his children a six-eighth of his property, and to the two younger ones one- 
eighth between them, retaining for himself an eighth share. 


Held, on a construction of the written arrangement and on a consideration 
of the conduct or the parties to it, that the arrangement was a deed of partition 


of the propeity possessed by N at the time and not merely a partnership agree- 
ment, 


Appeal (No. 10 of 1923) from a decree (October 26, 
1921) of the Court of the Judicial Commissioner, reversing a 


decree (March 31, 1920) of the District Judge of Mandalay. 


Sir George Lowndes, K. C., Parikh and M. Sanwa forthe . 
appellants. 


Dunne, K. C. and Kenworthy Brown for the respondent 
No. 1. 
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Dec. 18. The Judgment of their Lordships was deliver- 
ed by 


MR. AMEER ALI: This appeal arises out of a suit brought 
by the plaintifis in the Court of the District Judge of Manda- 
lay, Upper Burma, for a share in the inheritance of one 
U Nyein, a Burmese subject to the Burmese Buddhistic Law. 
It was treated in the first Court as a suit for administration, 
and a decree was made therein by the District Judge on June 1, 
1920. {his decree was reversed on October 25, 1921, by the 
Judicial Commissioner of Upper Burma, and the plaintiffs’ 
claim was dismissed ; hence this appeal to His Majesty in 
Council. 


The facts of the litigation are set out with clearness and 
precision in the able judgment of Mr. Mosley the District 
Judge. 

U Nyein was a trader by profession, and appears to have 
carried on in conjunction with his wife, Ma Gale, a profitable 
business in rice. They had a rice-mill which, it is stated, was 
opened in 1894 and appears to have been at the time of Mi 
Gale’s death in December, 1904, a valuable property. It ıs 
to be noted that in the Burmese social and legal system the 
wife is, to all intents and purposes, a partner. 


U Nyein had by Ma Gale five sons and two daughters, 
who were all sui juris when she died. Although under the 
Burmese law the eldest daughter became entitléd on Ma Gale's 
death to a definite share in her property, no division, took 
place, and the father and the children continued, as in her life- 
time, working in common. 


Some months after Ma Gale’s death, U Nyein appears to 
have contemplated marrying again. Before, however, the 
marriage was actually contracted, on May 11, 1905, he execut- 
ed the document exhibit L, on the construction and meaning of 
which the determination of this appeal turns. About a fort- 
night later U Nyein married Ma Than, the contesting respon- 
dent in this appeal. 


Exhibit L, 1s in the form a partnership deed, but the res- 
pondent contends that in fact it is a partition deed by which 
U Nyein divided his property amongst his children. 


It is urged on her behalf that, under the law of the Dham- 
mathats, the children have, after the partition, no right in the 
property retained by the father. The plaintiffs deny the 
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corfectness of.the legal proposition op which the respondent 
bases her contention, and they urge that, whatever the meaning 
of exhibit L, they are entitled to a share in their father’s mheri- 
tance. 


A number of issues were framed in the Court of the Dis- 
trict Judge ; the two following embody the substance of the 
matter*now in dispute (i) was the deed of arrangement 
dated May 11, 1905 (exhibit L), between U Nyein and his 
children a division of inheritance in view of his approaching 
marriage with Ma Than, or was it a mere agreement of 
partnership ? (ii) Are his children who signed that agreement 
entitled as heirs to share in the property retained by U Nyein 
under that agreement ? 


The District Judge, on the form of the document, coupled 
with the evidence to which he refers in his judgment, came to 
the conclusion that exhibit L, was not a deed of partition but 
merely a partnership agreement, and he accordingly, as stated 
already, made an adminitsration decree with respect to the in- 
heritance of U Nyein. 


On appeal the Judicial Commissioner has taken a different 
view. From the circumstances proved in the case he infers 
that, contemporaneously with exhibit L, there must have been 
betw®8n Ù Nyein and his children some agreement, necessarily 
parol, which led*him to put the division in the shape it has taken. 
In one place he says as follows It is open to the parties to 
prove that it was a condition precedent to the attaching of any 
obligation under the contract, that the disposition should be re- 
garded as a partition of property in view of the marriage, and 
that the claims of the children of U Nyein as his heirs on his 
death should be modified accordingly. Further Ma Than was 
not a party to the document, nor can she I think for this pur- 
pose be regarded as the representative in interest of such a 
party. She is therefore entitled under the provisions of S. 99 
of the Evidence Act to show a contemporaneous agreement? 
It does not seem to me however that Ma Than is trying to 
show such a contemporaneous agreement. She does not 
deny that the terms of agreement between the parties 
were those of a partnership. Her contention is that 
that agreement formed a part of a larger transa-- 
tion and that it was made for the purpose of effecting a 
division of property. I am of opinion that it is open to her to 
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prove her contention by oral evidence. At the time that the 
deed was drawn up Ma Than was a stranger to the family. It 
is not surprising therefore that she is unable to bring any direct 
evidence as to the intention of the parties when the deed was 
drawn up, and as to the effect of the deed.” He is, however, 
definite in his conclusion that the deed in question was drawn 
up in view of the approaching marriage, and that by this instru- 
ment U Nyein did effect a partition of his property with his 
children by Ma Gale. 


Owing to this divergence of opinion between the two 
Courts in Burma, their Lordships have carefully examined the 
terms of the document (exhibit L). In their opinion it 
speaks for itself. 


"It begins with the usual formula “On May 11, 1905, 
corresponding to the 9th Waxing of the month of Kason 1267 
(Burmese Era), at Mandalay, U Nyein and his sons and 
daughters, in order to carry on business, execute this agreement 
as follows: U Nyein will transfer all the properties, which 
have been in-his name up to this date, to the name of the part- 
nership. All the house sites, buildings, rice, paddy, ponies, 
gharries, gold and money, which have been in existence up to 
this date, will belong to the partnership. The sums of money, 
which Maung On Shwe, Maung San Hnyin and MaungsAung 
Min have taken before this date, will be censidered as the 
money belonging tothe partnership. The mill, and all 
machines connected with it, which have been already taken pos- 
session of, belong to the partnership. Without the consent of 
the majority (but not one) of the partners, the husband, wife, 
or co-heirs of a partner cannot make use of the properties be- 
longing to the partnership. The shares, to which the partners 
have the yght to ownership in all the partnership properties are 
shown below. Either partner Ma E Yinor partner Ma Thaung 
will take charge of all the private properties belonging to part- 
nership, such as jewellery, etc. The partnership is responsible 
for all the debts which have been owed to, or owed by, other 
people up to this date. The partnership will carry on business 
in accordance with the wish of the majority of the partners. ” 


It then gives the shares as follows :— 


1 U Nyein has the right of ownership to one-eighth 
share, 


P C, 


Ma Thaung 


Ma Than 


Mr. 


Ameer 
Ali 


P, C. 
Ma Thaung 
y. 

Ma Tban 


Mr, Ameer 
Ali 
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°2. Maung On Shwe |) 
3. Ma E Yin 
4. Maung San Hnyin > The five persons have the 
5. Maung Aung Min | right of ownership to sıx- 
6. Ma Thaung J eighth share. 
TA 
8. 


right of ownership to one- 
eight share. 


Maung Po Thaung These two persons have the 
Maung Po Ka. 


The deed was duly signed by all the executants. 


The strange similarity of language between the terms of 
the provision contained in the second paragraph of exhibit L, 
and the rules laid down in the Dhammathats for division of 
family property on the demise of one of the parents is striking. 
The paragraph in question provides that “ all the house sites, 
buildings, rice, paddy, ponies, gharries, gold and money which 
have bcen in existence up to this date will belong to the partner- 
ship.” In any ordinary partnership the inclusion of these artı- 
cles would be regarded as unusual ; but bearing in mind the 
rules of the Dhammathats it would be natural, and in the ordi- 
nary course, in a deed of partition. Again, the paragraph re- 
lating to jewellery appears to be unusual in a deed of partner- 
ship designed for carrying on business. The provision is as 
follows “ Either partner Ma E Yin or partner Ma Thaung’”’ 
(two of the daughters) “ will take charge of all the private 
propies belonging to the partnership such as jewellery, etc.” 

These particular provisions appear in their Lordships’ 
opinion to furnish the key to the solution of the question whe- 
ther Ex. L is a deed of partnership or a deed of partition. 
U Nyein was about to contract a second marriage. Under 
the Burmese Law whatever he possessed at the time of con- 
tracting the relationship which he contemplated would become 
on the marriage the common property of his wife and himself. 
Nothing was more natural than that, influenced byethe effect 
of such an eventuality on the position of his children by Ma 
Gale, he should, in order to provide for them during his life- 
time, whilst he was absolute owner of the properties he possess? 
ed, decide upon a partition which would secure a definite share 
in his or her own right to each child. He accordingly, with 
the agreement and consent of his sons and daughters, entered 
into the arrangement embodied in Ex. L. None of them was 
entitled to any share in his lifetime. By this deed he allotted 
to five of his children a six-eighth of his property, and to the 
two younger ones one-eighth between them, retaining for him- 


A 
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self an eighth share. „lhe conduct of the parties to a contract 
reduced into writing may not vary or alter it, but their conduct 
may help to explain or elucidate a contract open to different 
meanings. The mode, therefore, in which the sons and 
daughters of U Nyein dealt with their shares is material it 
helps to strengthen the conclusion that Ex. L was more a record 
of a division of rights and interest than a deed of partnership. 


There were not only independent dealings between one or 
other of the children, but also between them on one side and 
Ma Than and U Nyein on the other. In 1907, in a suit 
brought by the minor son of U Nyein’s third son against U 
Nyein and his other children, the rights of the parties came into 
debate. In his written statement U Nyein distinctly- states 
that the business of rice-miller was started by him on his own 
account with his own capital, and that ' by way of providing 
for his children he gave them the shares in the business men- 
tioned in the partnership deed.” U Nyein’s statement was 
confirmed by the other defendants in a joint defence filed by 
them. The attempt to make out they had made that admis- 
sion under the instigation of U Nyein signally failed in the 
first Court. 


After her marriage with U Nyein, Ma Than appears 
from the evidence to have assisted him in his business, and 
although there was no definite separation between UgNyein 
and his children by Ma Gale, the new menage was carried on 
quite independently and separately from them. 


On the whole, their Lordships have come to the conclusion 
that Ex. L evidences a partition of the rice-mill business and 
other property U Nyein possessed at the time. That being 
so, the question arises whether the provision of law the respon- 
dent invokes in her favour excludes Ma Gale’s children from 
sharing ig the inheritance of U Nyein. It has to be noticed 
that U Nyein died nine years after his marriage with Ma Than, 
and within this period U Nyein and Ma Than appear to have 
accumulated considerable property. The present claim 
therefore cannot be regarded as unreasonable or unnatural. 


The passage on which the respondent relies is contained 
mS. 213 of Mr. U Gaung’s Digest of the Burmese Buddhist 
Law, Vol. I, page 276. The heading of the section runs 
thus “ After partition between children and surviving parent. 
the latter marries again and dies; the children are not entitled 
to claim inheritance from the step-father or step-mother. ” 


P.C 


Ma Thaung 
D. 
Ma Than 


Es 


Mr. Ameer 
Alt 
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= ° The rule which follows is in these terms “ After the 
Ma Thaung death of the husband, the wife partitions the property with her 
Ma Than children and marries again taking her share with her. On 
— her death the children of her former marriage cannot claim 
i vig from ‘their step-father any property which she took to the 


second marriage ; because they have already obtained their 
shares. The same rule applies when, after the death of the 
wife, the husband marries again after having given the children 
their respective shares.” Itis stated in the Digest to be ex- 
tracted from Dhammathat Klaw. 


It és contended on behalf of Ma Than that under the 
latter clause the plaintiffs, having received from U Nyein their 
respective shares, cannot claim any further share in his inheri- 
tance. On the side of the plaintiffs it is urged that this latter 
rule does not occur in any of the other Dhammathats and ought 
not therefore to have effect given to it. 

Admittedly this 1s the only passage which expressly dec- 
lares that the children will not be entitled to share in the inheri- 
tance of their father after a partition in his lifetime allotting 
them specific shares in the property he possessed. 


The Burmese Dhammathats are numerous, and the crite- 
rion for arriving at a definite conclusion with regard to a parti- 
cular rule is indicated in the Judgment of the Board in the case 
of Maa Nhin Bwin v. U Shwe Gone (1). . 

Their Lordships, however, do not think it necessary in 
the present case to go through all the Dhammathats for the 
purpose of discovering what the other Dhammathats declare. 

Nothing has been shown to militate against the authenti- 
city or the binding character of the rule on which the respondent 
relies ; and in the present state of the authorities, their Lord- 
ships are not prepared to dissent from the view expressed by 
the Judicial Commissioner. They are, accordingly, ef opinion 
that this appeal fails and should be dismissed. 

Their Lordships will humbly advise His Majesty to this 


effect. ‘There will be no order as to costs. 
Solicitor for appellants : E. Dalgado. 
Solicitors for first réspondent Lowe and Co. 


Appeal dismissed. 
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PRIVY COUNCIL. 


PRESENT : Lord SHaw, Lord PHILLIMORE, LORD 
BLANESBURGH AND LORD SALVESEN. 


Judawan Prasad A ppellant 
v. 
Shatruhan Prasad Respondent. 


(On appeal from the Court of the Judicial Commissioner, 
Central Provinces.) ` 


Practice —Privy Council —ddoption —Issue of fact—Finding ef fact of P. C. 
trial Judge reversed by gppellate Court and Privy Council—Practice Bf Privy Judawan 
Council in deciding questions of fact. Prasad 

@ v. 

In a suit for recovery of possession of certain ancestral property, the defen- Shatruhan 

dant contended that he was the adopted son of the deceased owner. The Frasad 


trial Jifdge, on the issue of adoption, upon a review of the evidence, found for 
the plaintiff, but these findings were reversed by the Court of the Judicial 
Commissioners on appeal. 


Held, by the Privy Council that the Court of the Judicial Commissioner 
was substantially correct in its review of the evidence upon the question of 
the fact of adoption ; Judgment of that Court accordingly affirmed. 


In such questions of fact, their Lordships simply announce the decision or 
the Board, without discussing in detail the views of the inferior Courts. 


Appeal from a decree of the Court of the Judicial Commis- 
sioner, Central Provinces, (1st December, 1920), whigh re. 
versed a decree of the District Judge of Raipur (11th Feb- 
ruary, 1920). 


© 
> On the 13th February, 1919, the appellant instituted the 
present suit (No. 8 of 1919) claiming as the reversionary heir 
of his late brother Ram Prasad to recover, on the death of his 
widow, possession of certain lands from the respondent who 


claimed them as his adopted son. The deceased died in 1892, 
his widow ¢n 1918. 


The questions raised in the appeal were =~ 


‘ (1) whether Art. 118 of the Second Schedule to 
the Limitation Act (XV of 1877) applied to the suit, in which 


case it would be barred ; 
4 


(2) whether the adoption was proved. 


The District Judge (S. B. Chitnavis Esq.) who tried tke 
action, if his judgment on the 11th February, 1920 had held 


R__79 
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P. C. (following Velaga Mangamma v. Bandlamudi (1) : C hinta- 
jüdawan man v. Seth Moahntal (2), that Art. 118 did not apply to suits 
— for possession ; and this part of his judgment was accepted by 


Shatruban the Court of the Judicial Commissioner (Batten and 
iici Hallifax, JJ.) on appeal. 


On the second issue, of adoption, the respondent had 
sought to prove this by (a) the evidence of sıx eye-witnesses 
(b) evidence that he performed the funeral rites of the de- 
ceased (c) the widow’s admission of the adoption, and her 
causing mutation of names about 1895 in respondent's favour, 
excepteas to a share in two villages reserved for her mainte- 
nance, and by the alleged acquiescence of the appellant and the 
rest Of the family in such mutation. The eye-witnesses were 
the respondent's natural mother and relations and tenants of 
the family, who had deposed to a formal giving and taking in 
adoption in or about the year 1880 before certain tenants call- 
ed in to assist at a partition of family lands. The District 
Judge had disbelieved this evidence because of the witnesses’ 

relationship or connection with the family, of discrepancies in 
the details of their stories, and, in particular, because of cer- 
tain facts elicited from the respondent's natural mother in cross- 
examination. These facts were that the respondent was the 
youngest of twin sons, and that, by her father-in-law’s direction, 
the deceased’s wife, who was childless, took him to her house 
on the day of his birth to sleep (though the witness fed him), 
and that, shortly afterwards, the deceased and his wife were 
arrested on a criminal charge, and the child was therefore re- 
turned to her keeping till after they were released, after which 
the formal giving and taking in adoption took place. The 
trial Judge had considered these facts inconsistent with the 
formal giving and taking to which the other witnesses had de- 
posed. The Judicial Commissioners, after a review of the 
evidence in detail, accepted it, considering that the story of the 
respondent's natural mother explained and fortified the story of 
the formal adoption. Both Courts had agreed that the res- 
pondent had performed the funeral rites of the deceased, but 
the trial Court had held that this was not conclusive evidence of 
the adoption. As to tħe mutation of names, the trial Court 
had laid stress on the reservation of property for the widow. 
bait the Judicial Commissioners pointed out that such a reserva- 
tion was customary, and they also considered that the appel- 





1, IL R 30M 308. 2 3CPLR 32. 
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lant’s conduct, both in acquiescing in the adoption till the 
widow’s death, and in making certain untrue statements, was 
strong evidence of the adoption. They accordingly had re- 
versed the judgment of the District Judge, and had dismissed 
the suit. 

The plaintiff thereupon appealed to Privy Council. 

Kenworthy Brown for the appellant. 

Sir George Lowndes K. C. and Raikes for respondent. 

7th February, 1924. The Judgment of the Board was 
delivered by 

Lord Shaw —This is an appeal against a decree of the 
Court of the Judicial Commissioner of the Centra! Provinces, 
reversing a decree of the District Judge at Raipur, which had 
dismissed the suit. 

‘There are two questions in the appeal. One has refer- 
ence to the adoption of a child who has been for 24 years in 
possession,, since the alleged date of adoption, of a certain vil- 
lage property. The other point in the appeal ts one of limita- 
tion. w Lda 

Their Lordships, however, have come to a certain conclu- 
sion on the first of these two points, which renders it unneces- 
sary to deal with the second. 

On a question of fact of this kind, their Lordships simply 
announce the decision of the Board, which is to the effect that 
they entirely agree in substance with the decree pronoun€ed by 
the Court of the Judicial Commissioner. ‘That decree, while 
reversing the decree of the District Judge, contains certain 
observations with regard to a judicial officer which, in their 
Lordships’ opinion, were, from anything appearing in the re- 

cord, unnecessary, and which do not add to the strength of the 
sudoment. That judgment, however, thus reversing the de- 
cree of the District Judge, is, in their Lordships’ opinion, sub- 
stantially eorrect as a review of the evidence upon the question 
of fact. Their Lordships have had nothing before them 
which, in their view, would justify a reversal of the decree 
passed in accordance with the judgment ; which will according- 
ly stand, and the costs of the appeal will fall upon the appel- 


lant. ‘Their Lordships will humbly advise His Majesty in 
that sense. 


Solicitor for appellant : Watkins and Hunter. 


Solieitor for respondent : T. L. Wilson and Co. 
A. D. M. Appeal dismissed. 


P. C, 


Judawan 
Prasad 
T. 
Shatruhan 
Prasad 


Lord 
Sbaw. 


P. C. 


Ramlal 
Hargopal 
~o 


Kishanchand 
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PRIVY COUNCIL. 


PRESENT : Lord DUNEDIN, LORD PHILLIMORE, SIR 
JOHN EDGE, Mr. AMEER ALI AND LAWRENCE JENKINS. 


Ramlal Hargopal Appellant. 
v. 
Kishaachand and others Respondents. 


(On Appeal from the Court of the Judicial Commissioner 
Central Provinces. ) 


Civil Procedure Code, S. 20—-Award—A pplication under Sch. I1, Para. 20 
for filing award—Jurisdiction—Subject-matters of award tn different jurisdic 
lions—A pplication under Sch. II, Para. 20 to file award to which Court can be 
made—Jurtsdiction—Obyjection te—Privy Council A ppeal—Maintainability for 
first time at hearing of—Cosits of Privy Council Appeal and of Courts below— 
Disallowance of, to successful appellant—Grounds—.1 ppeal allowed on ground 
not raised tn Couris below if one of. 


The provision in S$. 104, Sub-S. (2) of C. P. Code deals with internal 
appeals within the limits of British India. There is nothing in S. 104 to take 
away the general right of appealing to the Crown given by S. 109. 

Held, that an appeal lay to His Majesty in Council from an order passed 
in appeal from an order refusing to file an award. 


Their Lordships are bound to take notice of an objection to the jurisdiction, 
however late in the day it may be raised, if it be that on the facts admitted or 
proved it is manifest that there is a defcct of jurisdiction. 

P died, having founded two temples within the dominions of the Nizam, 
and a third in British Inda, not, however, within the District of Berar. Three 
jagir villages, on within the Nizam’s dominions, and two within British 
India and the District of Berar, were subsequently granted by Government for 
the support of the worship in these temples. On the death of P, disputes having 
arisen between his descendants, they were referred to the award of their family 
priest who made his award. On an application by the respondents, parties to the 
reference, under S. 525 of C. P. Code of 1882, that the award should be filled in 
Court, the appellant, also a party to the reference,raised the objection at the outset 
that the District Court of Berar, to which the application was made, had no 
jurisdiction over the subject-matter of the award, as required by S. 20 of 
C. P. Code of 1908. The appellant did not, however, insist upon the objection 
in the Courts below and in his printed case to the Privy Council and only 
raised it at the hearing of the appeal before their Lordships. 


It appeared that there was no substantial question decided by the award 
which affected property within the jurisdiction of the Berar Court; that a 
large part of the award related to family questions and money payments to be 
made by members of the family, who were all within the Nizam's dominions ; 
aed that though two of the villages which formed the principal endowments 
of gthe temples were situated in Berar, there was no dispute concerning the 
ownership or management of the villages nor any denial that the revenues must 


bc appropriated tq the temples. 
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[feld, (1) that the objection to the jurisdiction was good and must, In the P. C. 
circumstances of the case, be sustained, though raised at a very late stage ; and Ramlal 
(2) that though the decrees of the Courts below were liable to be reversed en Hargopal 
the ground of that objection, there should in the circumstances of the case, be 
ho costs either of the Appeal to the Privy Council, or in the Courts below. Kishanchand 


It was contended that if an award relates to more than oxe subject-matter 
and only one is within the jurisdiction of the Court, it cannot be filed in that 
Court, in fact, that it can be filed in no Court, because no Court would have 
jurisdiction over the whole subject-matter. ‘Their Lordships deem it unneces- 
sary to rest their judgment on any such general proposition. 


Appeal (No. 9 of 1921) from a decree dated January 13, 
1919 of the Court of the Judicial Commissioner of the Cen- 
tral Provinces (Berar Jurisdiction) reversing a decree (De- 
cember 22, 1917) of the second Additional District Judge ot 


Amraoti. 
” De Gruyther K. C. and Dube for appellant. 
Sir George Lowndes K C and Parikh for respondents 1-3. 


Dec. 10. The judgment of their Lordship was deli- 
vered by ° 


Lord Philimore.__One Mahanandram Puranmal, many 
years ago, opened a shop in Hyderabad in the dominions of the Miesse A 
Nizam and carried on a considerable business, which has been 
continued to this day by his descendants under his name as the 
name of the firm. He also founded two temples wiffiin the 
dominions of the Nizam, and a third in British India, not how- 
ever and this is important__within the District of Berar. 
Three jagir villages, one within the Naizam’s dominions and 
two within British India and the District of Berar, were subse- 
quently granted by Government for the support of the worship 
in these temples. 


Puranmal was succeeded by his son Premsukh, who had 
three sons, Ramgopal, Hargopal and Chimanram. The fa- 
mily, however, has remained undivided, and the business and 
{anded property have remained in common. 


Hargopal seems to have died before. his father Premsukh; 

and on the death of the latter, Hargopal’s son, Ram Lal, tht 

e present appellant, took up the management of the temples, the 

three villages granted for their support and the family prop®€r- 

ty and bfisiness, and his name was entered in the various regis- 
ters accordingly. 


P. C. 


Ramlal 
Hargopal 


v 
Kishanchand 
Lord 
Phillimore 
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‘In 1907 the representatives of the other two families 
brought a suit against Ram Lal claiming that they might be de- 
clared co-trustees of one of the temples and entitled to exércisc 
control of the income and expenditure of the two jagir villages 
in Berar. The District Judge of East Berar, in whose Court 
the suit was brought, dismissed it, holding that he had no juris- 


_ diction tọ try it. An appeal was threatened, and then the parties 


came together and agreed to refer all their disputes to the 
award of their family priest. He heard the parties, and final- 
ly on April, 22, 1907, made his award, which was counter- 
signed by, all the parties to the dispute. [tis a long document, 
comprising fifty-seven paragraphs, some narrative, some dis- 
positive. He classified the disputes under four heads (1) 
Relating to the management of the three jagir villages. (2) 
To the management of the three religious institutions. 63) 
The estate or family property descended from the ancestor 
Puranmal. (4) “ Monthly allowances and other miscellaneous 
matters.” This last head included questions relating to a 
field bought by the son of Ram Lal, payment of arrears of al- 


lowances, and sums to be given for the expenses of marriages 
and funerals. 


The general tenour of the award was the recognition of 
the equal rights of the three families and the institution of com- 
mitteosapf three, comprising a representative of each famply. 
giving in each case precedence to some one named member, 
making Ram Lal the principal or managing member of the 
committee for the jagir villages, and a representative of one of 
the other branches, managing member of the committee for the 
religious institutions and provisions of a similar nature with re- 
gard to the family property : the effect being to establish the 
rights of all the branches with certain advantages of preceden- 
ce and priority given to Ram Lal. ; 


Notiwthstanding that Ram Lal had submitted all matters 
in dispute to the arbitrator and had signed the award in appa- 
rent consent to its provisions, he refused to carry it out, and ° 


„thereupon the application, which is the subject of this appeal, 


was made in the Court of the District Judge of East Berar. 


It was an application on behalf of the respondents under 
©. §25 of the Code of Civil Procedure, 1882, that the award 
should be filed in Court, and it was resisted by the present ap- 
pellant on a great number of grounds. Upon this there follow- 
ed a litigation which, by reason both of its complexity and its 
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length, is open to very, serious criticism, as it carefully avoided P. C, 

a question which lay in limine, and which if decided, as it ought Ramlal 
to have been, would have saved all further proceedings. fn — 
a matter which ought to be of a short and summary nature, no itiehanchund 


less than seven separate orders ‘or decrees have been made or 
and judgments have been delivered and read to their Lordships. Phillimore 


The application for an award having under.the section to , 
be treated as a suit, pleadings were delivered by both parties 
and issues were raised. Some of the objections to the finding 
of the award have been finally disposed of, a remarkable one 
being the contention that the family priest was not the real ar- 
bitrator, but a name put in as a cloak for benami for that of a 
judge of a Hyderabad Court, and that the judge did not actu- 
ally take part, as according to the real agreement of the parties 
it was intended that he should. 


The other serious issues were that as the matter concerned 
a public charity, there could be no reference to arbitration, that 
the District Court of Berar had not jurisdiction over the matter 
to which the award related and was therefore the wrong Coutt 
to which to make application under S. 525 ; that the previous 
decision of the District Court of Berar had already determined 
these two points in favour of the present appellant, and thus 
had made each of them res judicata as between the parties; that 
the previous consent of the Commissioner of Berar wageneces- 
sary, and lastly, that the arbitrator had exceeded his powers 
by having made orders for which he had no warranty ha to 
him by the submission to arbitration. 


The District Judge in his first Judgment, delivered on 
May 31, 1910, confined himself to deciding certain issues, of 
which the material ones were No. 2, the question of jurisdic- 
tion ; and No. 15, the question of the necessity of the sanction 
of the Gommissioner before the suit, as being a suit relating 
to a charity, could be maintained. On issue No. 2 he decided 
that he had jurisdiction, and as regards issue No. 15, he said 

that the point had not been up to that date properly raised. 


The matter then came before another District Judge to. 
determine whether, as contended, there could be no award, as 
the property constituted a public charitable trust, and as ans 

* additional point whether this question had not already beende- 
termined adversely to the applicant by the decision in the pre- 
vious suit and, therefore, must be deemed res judicata. Some 
other issues ales came before the Judge, but the only one he 


P. C. 
Ramlal 
Hargopal 
v, 
Kishanchand 


Lord 
-Phillimore 
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deerhed it necessary to degide was that concerning res judicata. 
This point he decided adversely to the applicant, and therefore 
he dismissed the suit. His decree is dated April 30, 1913. 

There was then an appeal to the Court of the Judicial 
Commissioner of the Central Provinces. The learned Judges 
said that there were many pleas in defence, but that they were 
at present only concerned with the rcasons which led the Judge 
of the Court below to dismiss the suit. They even declined 
to determine whether the trust was or was not a public chari- 
table trust, saying that the only thing they were going to kde- 
cide was whether the District Judge was right in holding the 
question to be res judicata. They held that he was wrong and 
remanded the suit to the District Court. This was on June 
30, 1915. 

When the case next came on, before another District 
Judge, he addressed himself to the question of the jurisdiction 
of the Court, and as on the previous occasion, as to whether 
this point had been already decided in the former suit and had 
become reg judicata. These points he decided in favour of 
the appellant on December 3, 1915. 

The next stage of the case seems to have been reached 
on September 2, 1917, when another District Judge decided 
that the trust was not one for public puposes, and that in any 
case the award was not bad as dealing with any public right in 
respet® of such a trust; but he held that the arbitrator 
had exceeded his powers and that a subsequent agreement bet- 
ween theeparties, or the subsequent action of the arbitrator, 
had superseded or vitiated the award, and therefore the suit 
was dismissed again. 

From this Judgment there was another appeal, and the 
Court of the Judicial Commissioner gave its decision on 
January 13, 1919. 

The first point dealt with in this Judgment wasethe ques- 
tion whether the arbitrator had exceeded his powers. It js 
here necessary to state that the arbitrator, when dealing with 


the management of the three religious institutions, did not con- 
, fine himself to settling the disputes between the three branches 


of the family, but proceeded to express his opinion that the 


o Business of such institutions does not go on well as long as they 


are not placed in the hand of a public committee, and that it 
seemed to him proper that they should be made over to a 
public committee after four years’ time, namely, if 1911 ; 


and he accordingly directed that in 1911 a public committee 


Ge 
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should be appointed, and that the management of the temple 


should be entrusted to it, and the moveable and immoveable, 


property made over to it. 


„As to this direction, the Judges in the appellate Court 
said that the parties were agreed that this clause, meant to 
secure the rights of the public, was ultra vires, inasmuch as the 
object of the reference was to settle which members of the 
family should have the management, and the parties did not 
intend to surrender their rights to a public body. But they 
proceeded to hold that these clauses were separable from the 
rest, and that under the new Code of Civil Procedure ef 1908 
the Court could separate them and enforce the rest. 


As to the point that the award was vitiated or superseded 
by the action of the arbitrator or the agreement of the parties, 
they held that in substance the parties had agreed to an amend- 
ed or additional reference upon which the amended award fol- 
lowed, and that therefore it was not bad. 


The Judges next held that a suit to remedy a particular, 
infringement of an individual private right in regard to trust 
property, did not fall under S. 92 of the Civil Procedure 
Code of 1908 and therefore did not require the sanction of 
the Commissioner of Berar before it was begun. They then 
dealt with some minor points and with the extraordinary ob- 
jectign that the family priest was not the true arbitrator Mtend- 
ed by the parties points, which have not beenerelied upon be- 
fore their Lordships. ‘They said that these were all the mat- 
ters which had been argued before them, and they therefore 
thought that the award__with the excepion of the portion ad- 
mitted to be ultra vires__should be filed, and they allowed the 
appeal. 


Even then, the matter was not ended, because the parties 
objecting 40 the award presented an application for a review 
of the Judgment, urging first that the award, so far as it was 
binding, dealt only with the management of the temples up fo 
1911, and as this year had long since been past, the award was 
now fruitless ; secondly, that at any rate the award left un- 
determined the question of management after 1911 and was 


therefore incomplete ; and thirdly, that the arbitrator had . 


“exceeded his powers, because he was only authorized to deal 
with the ¿management and not with the legal transfer of the 
property, and he had ordered mutation of names upon the 
revenue. register. 
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sili As to these matters, the appellate Court said that their 
Ramla view of the award was that, while intending to provide for a 
Margopal public committee which should have begun in 1911, the arbitra- 
Kishanchand tor had also provided for the management of the institutions 
Tod by divers members of the family until that committee should be 
Philimore appointed, and that if the provision for the appointment of 
a public committee was ultra vires, the management would 
remain with the family in the manner directed by the award. 
They also held that the arbitrator had implied authority to 

direct the mutation of names, and they dismissed the appeal. 


Ir the application for review, which contained also other 
matters which the Court seems to have passed by as futile—as 
they probably were there occurs the following para. 8: “That 
the pleas of absence of jurisdiction and maintainability of the 
suit in the absence of the sanction of the Advocate-General 
should have been decided in favour of the applicant.” This 
paragraph is not noticed in the Judgment upon review which 
was given on September 3, 1919. As regards the maintain- 
“ability of the suit in the absence of the sanction of the Advo- 
cate-General, whose place for this purpose is taken by the Com- 
missioner of Berar, that matter had been in substance already 
determined by the High Court in its first Judgment, though it 
is true that technically the Court only applied itself to the con- 
tentian that this point was already determined as between the 
parties and had become res judicata. j 


Asto the plea of absence of jurisdiction, it seems very un- 
certain what the applicants for review intended to convey by 
this phrase. They may have meant that the Court at Berar 
was not the Court which had jurisdiction to file the award. 
They may have meant that there would be no jurisdiction un- 
less the Commissioner for Berar gave his previous sanction. 
They may have meant that the Court had no jurisdiction, be- 
cause the award dealt with a public charity. At any rate, 
their Advocate apparently failed, among the mass of points 
which he must have presented on review, to bring the questian 
of jurisdiction as such before the Court on this last occasion ; 
and accordingly, there is no pronouncement upon it, and their 
"Lordships are left in ut respect without assistance. From 
fhis final order the present appeal was brought. a 


For the respondents, a preliminary objection was taken. 
It was said that by virtue of the Code of Civil Procedure of 
1908 no appeal lay from this particular order or decree to His 


PART XIX.] THE MADRAS LAW JOURNAL REPORTS. 635 
@ 


Majesty in Council, unless special leave should be given by line 
virtue of His Majesty’ s general prerogative. Under S. 104 Ramlal 
of the Code no appeal is to lie from any order passed in appeal” Hargopal 
on the question of filing or refusing to file an award, and it was Kishanchand 
said that the order of the Court of the Judicial Commissioner Lord 
was an order passed in appeal from the decision of the District Phill more 
Judge refusing to file the award. To this it was replied that 

under S. 109 an appeal lies to His Majesty in Council’ from 

any decree or final order passed on appeal by any Court oi 

final appellate jurisdiction, such as the Court of the Judicial 


Commissioner. 


It was contended for the respondents that if these two 
clauses were in seeming variance, the particular would super- 
sede the general, and that S. 104 dealt with particular cases. 


dheir Lordships think that the objection fails. They 
construe the provision in S. 104, Sub-S. (2), as dealing with 
internal appeals within the limits of British India. The appli- 
cation to file an award may be made in the Court of the Sub- 
ordinate Judge. If any dispute arises, and the amount at. 
stake is below a certain figure, the appeal would lie from him 
to the District Judge. If it were above that figure it would 
lie to the High Court. The provision is intended to prevent 
any appeal beyond the District Judge where the sum in dispute 
is small. In this respect it runs parallel with S. 100, which 
limit? second appeals from appellate decrees by District JUdges. 
That section deals with decrees only while the decisions on these 
arbitration questions are styled orders. There is therefore 
nothing in S. 104 to take away the general right of appealing 
to the Crown given by S. 109 and the preliminary objection 
taken on behalf of the respondents fails. 


The points urged before their Lordships were as follows : 
(1) The District Judge of Berar had no jurisdiction to deal 
with the award, this point being subdivided into two branches__ 
absence of local territorial jurisdiction and absence of previous 
sanction by the Commissioner. (2) As supplementary to 
(1), that no argument to the contrary could be listened to by 
their Lordships, because the points had previously been deter- 
mined between the parties and were res judicata. (3) That 
«the management of a public religious trust could not be refe: 
red to arbitration. (4) That the arbitrator had éxceedéd 
his powers. (5) That the subsequent variations vitiated 
the award. 
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Q 
P, C. . itis clear that if the objection that the Court of the Dis- 
Ramlal trict Judge of Berar had no jurisdiction over the subject-matter 
Hargopal eof the award, as required by S. 20 of Sch. II of the Code of 
Kishanchand Civil Procedure, 1908, is good, no further points can arise. 
ail This point was taken on behalf of the present appellant at the 
Phillimore outset, but seems nevertheless never to have been directly in- 
sisted upon during the numerous subsequent proceedings. No 
doubteit was urged that the point must be deemed to have been 
already decided in favour of the appellant in the previous suit. 
But their Lordships have not been referred to any place in 
these lengthy proceedings where they might find an argument 
in favour of the appellant’s contention, if it were to be decided 
upon as res integra. It seems clear to their Lordships that 
the Judges in the Court of the Judicial Commissioner never 
imagined that they had to deal with the point, and it is not_— 
except in the indirect and derivative way already mentioned__ 
taken in the printed case lodged on behalf of the appellant 
before this Board. 
If it was any other point except a point of jurisdiction, 
their Lotdships would pay no attention to it; but they are 
bound to take notice of an.objection to the jurisdiction, however 
late in the day it may be raised, if it be that on the facts admit- 
ted or proved it is manifest that there is a defect of jurisdic- 
tion ; and their Lordships.find this defect in the present case. 
It was contended on behalf of the appellant that if an award 
relates ta more than one subjet-matter and only one is within 
the jurisdiction of the Court, it cannot be filed in that Court ; 
in fact, that it can be filed in no Court, because no one Coutt 
would have jurisdiction over the whole subject-matter. THeir 
Lordships deem it unnecessary to rest their Judgment on any 
such general proposition. In their view there is no substan- 
tial question decided by the award which affects property within 
the jurisdiction of the Berar Court. No one of the three 
temples is within that jurisdiction, and two of them are within 
the dominions of the Nizam and outside British India. ‘A 
large part of the award relates to family questions and money 
payments to be made by members of the family and all the 
members of the family are within the Nizam’s dominions. It 
was urged that two of tthe villages which form the principal 
endowments of the temples are situated in Berar. But theire 
I,ordships cannot find that there was any dispute concerning 
the ownership or management of the villages nor any denial 
that the revenues must be appropriated to the three temples. 
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It can hardly be said that there was any dispute as te the 

application of the revenues, but if there were any, it was a dis- 

pute as to their application after they had reached Hyderabad. 


It is the duty of the Court in which an award has been 
fled to proceed to pronounce Judgment according to the award. 
and upon that a decree is to follow. Their Lordships cannot 
see that any decree could be framed upon this award which 
would affect any person or property within the jurisdiction. 


The result is that on this ground the appeal succeeds, and 
the Judgment of the Court of the Judicial Commissioner must 
be reversed, and the suit must be dismissed ; but inasmuch is 
this point was never properly insisted upon in the Courts below, 
or, indeed, in the appellant’s printed case here, their Lord- 
ships are of opinion that therc should be no costs either of this 
appeal or in the Courts below, and they will humbly advise 
His Majesty accordingly. 

Solicitor for appellant : H. $. L. Polak. 

Solicitor for respondents Nos. 1, 2 and 3 : E. Dalgado. , 


Appeal allowed. 


PRIVY COUNCIL. a 


PRESENT :_LorpD ATKINSON, Lord SHAW, LORD WREN- 
BURY, LORD CARSON, AND SIR ROBERT YOUNGER. ° 


Macmillan and Company, Limited Appellants. 
v. 
K. and J. Cooper Respondents. 


(On Appeal from the High Court of Bombay.) 


Copyrfght—Compilation consisting of reprint of passages selected from 
work of author—Notes attached to compilation—Copyright in compilation and 
in notes—Conditions—A bridgment of authors work—Meaning—T esi—Copy- 
right Act of 1911, S. 1, Sub-S. (1)—Original Iltterature—Meaning—T est~ 
United States—Decisions of—Not binding on Judicial Committee. 


An abridgment of an author’s work T~ a statement designed to be” 


complete and accurate of the thoughts, opin¥ons and ideas by him expressed 
therein, but set forth much more concisely in the compressed language ofethe 
abridger. A publication the text of which consists of a number of detached 
passages selected from an author’s work, often not contiguous, but separated 
from thoge which precede and follow them by considerable bodies of print knit 
together by a few words so as to give these passages, when reprinted, the 
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appeapance as far as possible of a continuous narrative, is not an abridgment 
at all. The learning, judgment, literary taste arfd skill requisite to compile 
pepperly and effectively an abridgment deserving that name .\vould not be at 
all needed merely to select such scraps as these taken from an author and to 
print them in a narrative form, 


The conclusion is not correct that a publication the text of which consists 
meiely of a repiint of passages selected from the work of an author can never 
be entitled to copyright. For instance, it may very well be that in selecting 
and combifing for the use of Schools or Universities passages of a scientific work 
in which the lines of reasoning are so closely knit and proceeded with such 
unbroken continuity that each later proposition depends in a great degree for its 
proof or possible appreciation upon what has been laid down or established 
much earlier in the book, labour, accurate scientific knowledge, sound judgment 
touching the purpose for which the selection is made, and literary skill would 
all be needed to effect the object in view. In such a case a copyright might 
well be acquired for the print of the selected passage. 

Copyright is a statutory right. o 

It is the product of the labour, skill and capital of one man which must not 
be appropriated by another, not the elements, the raw material, if one may vse 
the expression, upon which the labour, skill and capital of the first have been 
expended. To secure copyright for this product it is necessary that the labour, 
skall and capital expended should be sufficient to impart to the product some 
quality or character which the raw material did not possess, and which differen- 
tiates the product from the raw material, 


The word “original” in sub-S. 1 to S. 1 of the Copyright Act of 1911 does 
not mean that work must be the expression of original or inventive thought. 
Copyright Acts are not concerned with the origin of ideas, but with the expres- 
sion of thought, and, in the case of “literary work”, with the expression of 
thought in print or writing. The originality which is required relates to the 
expression of the thought; but the Act does not require that the expression 
must be jn an original or novel form, but that the work must not be -copied 


from another work—that it should originate from the author. . 


What is the precise amount of the knowledge, labour, judgment or literary 
skill or taste which the author of any book or other compilation must bestow 
upon its compilation in order to acquire copyright in it within the meaning of 
the Copyright Act of 1911 cannot be defined in precise terms. In every case it 
must depend largely upon the special facts of that case, and must in each case 
be a question of degree. j 


To be entitled to copyright in the notes added to a compilation, the notes 
must exhibit an addition to the work which is not superficial or colorable, but 


e imparts to the book a true and real value over and above that belonging to ° 


the text. This value may perhaps be rightly expressed by saying that the 
book will procure purchasers in the market on special account of these notes. 


e The appellants claimed to Be entitled to the copyright of a certain book 
“entitled “ Plutarch’s Life of Alexander—Sir Thomas North’s Translation, edited 
fo. Schools by H. W. M. Parr, M. A.” The text of the book consiated of a 
number of detached passages, selected from Sir Thomas North’s Translation, 
words being in some instances introduced to knit the passages together so that 
the text should, as far as possible, present the form of an unbroken narrative. 
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The passages so selected were, in the original translation, by no means corn- 
tiguous, Considerable printed matter in many instances separated the one from 
the other. Notes being upon the {wext were appended to the book. It wa 
admitted that if the appellants were entitled to a copyright in their book, or any 
material part of it, the respondents were guilty of infringement; and the 
question for decision in the appeel was whether the appellants were entitled to 
a copyright in the text of their book and in those notes attached to it. 


It was found that it did not require great knowledge, sound judgment 
literary skill or taste to be brought to bear upon the translation, as tfe passages 
of the translation which had been selected were reprinted in their original form, 
not condensed, expanded, modified or re-shaped to any extent whatever. With 
respect to the notes, on the other hand, it was found that they were neither 
trifling in their nature nor useless; tbat they made the book more attractive, 
the study of it more interesting and informing, enhanced its efficiency and con- 
sequently increased its value as an educational manual; and that ihe notes 
must have required for the framing of them classical knowledge, literary skill 
and taste, labour and sound judgment as to what was fitting and useful to be 
bro@ght to the’ notice of Schoolboys and Students about to enter the University. 


Held, that the appellants were not entitled to a copyright in the text of their 
book, but were entitled to a copyright in the notes. 


Decisions of the Courts in the United States are not binding on the Judical 
Committee. ° ° 


Appeal (No. 16 of 1923) from a judgment and decree 
(October 13, 1921) of the High Court in its Civil Appellate 
Jurisdiction reversing a decree of the same Court in its Origi- 
nal Civil Jurisdiction. 


e The Life of Alexander was written by Plutarch ifi Greek. 
It was translated into French by Amyot. © In 1579 Sir 
Thomas North translated the French version into? Knglish. 
There existed no copy-right in North's book. 


In 1911, the plaintiffs, Macmillan & Co., who were pub- 
lishers in England and Bombay, brought out an abridgment of 
North’s book, entitled “ Plutarch’s Life of Alexander, Sir 
Thomas. North’s Translation, Edited for Schools by H. W. N. 
Parr, M. A.” The abridgment in question contained passages 
taken bodily from North's book. | Wherever any passage or 
passages was or were omitted, the thread of the narrative was 
kept up by introducing what were called transitional notes. 


The passages retained were given marginal notes to indicate? 


their contents. There was prefixet to the book an introduc- 
tion; and notes were appended at the end for educational 
purposes. In the year 1912, the plaintiffs’ book was pre- 
scribed*as a text-book in English by the University of Bombay 
for its Matriculation Examination. 
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“The defendants, K. & J. Cooper & Co., who were- also 
publishers of educational works in Bombay, brought out an- 
other abridgment of North’s book and called it “ Plutarch’s 
Life of Alexander (North’s Translation abridged), Edited 
with Introduction, Full Notes, etc., by the Rev. A. Darby. ” 
This abridgment also selected passages from North's book ; 
the passages were more numerous than those contained in the 

” plaintiffs book. | None of the passages in the plaintiffs’ book 
were omitted. The marginal and transitional notes were left 
out. The introduction in the beginning was more elaborate 
and the notes at the end were far more copious. It seemed 
that in working up those notes a liberal use had been made of 
the notes contained in the plaintiffs’ book. 


The plaintiffs sued to restrain the defendants by an in- 
junction from printing and selling their abridgment ; fo» an 
account of sale of their copies; for delivery of all unsold 
copies to the plaintiffs ; and for damages. 

The defendants contended in their written statement that 
the plaintiffs had no copyright in their abridgment and that 
theirs was “an independent abridgment and was the result of 
great skill and labour on their part. ” 


The trial Judge (Fawcett, J.) held that the plaintiffs 
were entitled to copyright both in the text of their book and in 
the notgs thereto and there had been an infringement ag to 
both. The claim was therefore decreed. 

On gppeal, the Court of Appeal (Macleod, C. J. and 
Shah, J.) reversed the decision of the trial Judge and dismissed 
the suit (see 23 Bom. L. R. 1299). j 

Ihe plaintifs appealed to the Privy Council. 


Sir John Simon, K. C., Mackinnon, K. C., Macgillivray 
and 4. T. Macmillan for the appellants. 


Upjohn, K. C., E. B. Raikes and Harold Hardy for the 


respondents. 


1923. December 14. The Judgment of their Lordships e 
was delivered by 


Lord Atkinson. — ij action out of which this appeal has 
„atisen was brought by thé appellants to restrain the respon- 
dets, K. and J. Cooper, a firm carrying on in Bombay the trade 
and business of publishers of educational books, from print- 
ing, distributing or otherwise disposing of copies of a certain 
book published by them hereinafter described, and to recover 
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damages and other relef. The ground on which this relief 


was claimed was that the appellants were entitled to the copy,, 


right of a certain book entitled “ Plutarch’s Life of Alexander-- 
Sir Thomas North’s Translation Edited for Schools by H. 
W. M. Parr, M. A.,” and that the respondents by the publica- 
tion subsequently in the yeaar 1918 of their aforesaid book gn- 
titled “ Plutarch’s Life of Alexander the Great-North’s Trans- 
lation__Edited with Introduction, Marginalia, Notes and Sum- 
mary by A. Darby, M. A.,” had infringed the copyright to 
which the appellants were entitled in the earlier compilation. 


The text of the appellants’ book consisted of a nufnber of 
detached passages, selected from Sir Thomas North’s Trans- 
lation, words being in some instances introduced to knit the 
passages together so that the text should, as far as possible, 
present the form of an unbroken narrative. The passages so 
selected were, in the original translation, by no means conti- 
guous. Considerable printed matter in many instances sepa- 
rated the one from the other. North’s Translation consisted 
of 40,000 words ; the text of the appellants’ book ‘containe? 
half of them__i. e., 20,000 words, while the book published by 
the respondents contained not only the aforesaid 20,000 words 
but 7,000 words in addition. 


In addition to this text comprising the 20,000 words, the 
appetlants’ book contained much printed matter whith was 
omitted-from the respondents’ book namely, marginal notes, 
an introduction dealing with North’s Translation and" Alexan- 
dey's place in history, an analysis of the book’s contents, a 
chronological table setting forth the principal dates in Alexan- 
der’s life, and a few short notes introduced into the text styled 
transition notes. The text was divided into six chapters ; 
notes bearing on the text and a glossary were appended. 


On October 14, 1917, notice had by order of the Syndicate 
of the Bombay University been published prescribing certain 
text-books in English which were required to be used for the 
matriculation examination to be held in this University in the 
year 1919.. The appellants’ book was included in that list | 
The title of the appellants’ book gives an indication of the pur- 
pose for wnich it was compiled ; but ıt does not clearly appear 
‘from the evidence what was the precise purpose or object uf 
the appeltants in limiting the text to 20,000 words and com- 
pressing it as they did. It may possibly have been that its 
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length was so limited in order that its contents might be master- 
ed in the time available for its study, and it also may have been 
imited because the appellants desired to exclude everything 
from it which might be of an indecent or indelicate character, 
or which it might be thought undesirable for schoolboys to 
peruse or study. It did not, it would appear to their Lord- 
ships, require great knowledge, sound judgment, literary skill 
or taste to be brought to bear upon the translation to effect anv 
of these objects, as the passages of the translation which had 
been selected are reprinted in their original form, not condensed 
expanded, modified or reshaped to any extent whatever. 


In or about the month of November, 1917 the respon- 
dents: published a handbill headed “ BombayMatriculation, 
1919. Now Ready. Poetical Series, etc.” he last book 
mentioned in the list was the respondent’s book entitléd as 
already set forth, with an announcement that it would soon be 
ready. | 

The following sentences were then added “In res 
ponse to illegible) should bring out reliable annotated editions 
of English texts prescribed for the Bombay matriculation exa- 
mination, we have this time published such editions, in the con- 
fident hope that they will prove equally useful both to teachers 
and pupils. hese editions will be found more useful than 
any published in England as having been specially prepared for 
Indian*pupils, by those competent to understand their needs ; 
and in every respect more reliable than similar editions brought 
out im this country by editors more or less incompetent for the 
task they undertake. As all our English Text-books will be 
ready in the beginning of the next month, teachers will be able 
to use at least some of them in the Pre-Matriculation Class. 
K. and J. Cooper, Educational Publishers, Bombay.” 


The respondents’ publication is formed on precisely the 
same general plan as was that of the appellants’. Its text con- 
sisted of a number of detached passages taken from North's 
Translation joined together, the preceding to the succeeding, 
by a few words where needed so as if possible to give to the 
whole text the appearance of a consecutive narratiye. Notes 
were also contained in ® the respondents’ book which were in 


many instances servilely copied from those contained in thee 
book of the appellants. 


_ The learned Judges in the Court of Appeal wefe of opi- 
nion that the respondents intended and designed to publish a 
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book which the student, of the University would buy in prefer- shine 
ence to the book of the appellants, and that Mr. Cooper's, Macmillan 
evidence to the contrary was obviously false. Their Lord- and 


. Company, 
ships entirely concur with the learned Judges of the Court of Limited 


Appeal in the opinion they have formed on this point. K. and 1. 
If the appellants were not entitled to a copyright in their oepa 
book, or any material part of it, then the respondents were tn- Lord 


titled to do what they have done. If, on the contrary, the ap- Atkinson 


pellants were entitled to a copyright in their book, or any ma- 
terial part of it which the respondents had practically 
copied, then the respondents were admittedly, guilty 
of infringement. It is obvious therefore, that 
the primary question to be determined on- the 
appeal is whether the appellants were entitled to a copyright in 
the eext of their book and in those notes attached to it, which 
latter the respondents had in many instances in effect copied. 


During the course of the argument much discussion arose 
as to the result that would follow if North’s Translation of 
Plutarch’s life was a publication which was actually the subject 
of copyright, or was capable of becoming so. ‘These are 
interesting and rather difhcult questions to solve ; but their 
Lordships do not feel themselves called upon to attempt to 
solve them, because on the facts of this case they do not arisc. 
North’s Translation of Plutarch’s life of Alexander dges not 
and never did__and, as the law stands, never can enjoy he pro- 
tection of copyright ; and the questions which arise for decision 
must be dealt with upon that assumption. . 


~ The books both of the appellants and the respondents 
have in the proceedings been styled abridgments. In the true 
sense of that word this is an absolute misnomer. Strictly 
speaking an abridgment of an author’s work means a statement 
designed to be complete and accurate of the thoughts, opinions 
and ideas by him expressed therein, but set forth much more 
consisely in the compressed language of the abridger. A publi- 
eation like that of the appellants or respondents, the text of 
which consists of a number of detached passages selected from 
an author's, work, often not contigyous, but separated from 
those which precede and follow them by considerable bodies of . 
eprint knit together by a few words so as to give these assages, 
° when reprinted, the appearance as far as possible of a conti- 
nuous natrative, is not an abridgment at all. It only express- 
es, inthe original author’s own words, some of the ideas, 
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a 
thoughts and opinions set forth in his work. And it 1s obvi- 
ous that the learning, judgment, literary taste and skill requi- 
site to compile properly and effectively an abridgment deserv- 
ing that name would not be at all needed merely to select such 
scraps as these taken from an author and to print them ina 
narrative form. 


This point is well brought in the following passages from 
the editions of Copinger’s Law of Copyright, published in 1904 
and 1915 respectively, 1. e., before and after the Copyright Act 
of 191i, The passages are supported by the authorities relied 
upon in those editions. ‘The first passage runs thus (p. 39) 
“To constitute a true and equitable abridgment, the entire work 
must be preserved in its precise import and exact meaning, and 
then the act of abridgment, is an exertion of the individuality 
employed in moulding and transfusing a large work into a small 
compass, thus rendering it less expensive and more convenient 
both to the time and use of the reader. Independent labour 
must be apparent, and the reduction of the size and work by 
copying some of its parts and omitting others confers no title to 
authorship and the result will not be an abridgment entitled to 
protection. To abridge in the legal sense of the word is to 
preserve the substances, the essence of the work in language 
suited to such a purpose, language substantially different from 
that o® the original. To make such an abridgment requires 
the exercise of fnind, labour, skill and judgment brought into 
play, and the result is not merely copying.” 


That passage ts practically reprinted at p. 64 of the edi- 
tionof 1915. At pp. 148 and 566 the following paragraphs 
are added. The first runs thus “To constitute a proper 
abridgment the arrangement of the book abridged must be pre- 
served, the ideas must also be taken expressed in language not 
copied but condensed. To copy certain passages and omit others 
so as to reduce the volume in bulk is not such an abridgment as 
the Court would recognise as sufficiently original to protect the 
author,” and the second thus “From the above cases it 
seems possible to draw the conclusion that the mere process of 
Selecting passages from works readily accessible to 
the public is not, but that difficulty in obtaining access to the ori- 
ginals or’ skill manifested in making or arranging the selection ` 
is sufficient to give the character of an ‘ original literafy work ’ 
to the selection.” 
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The cases referred to in support of the above statements 
included most of those which had been previously decided : 


Lamb v. Evens (1) and Walter v. Lane (2) amongst them. zi 


The learned Judges in the Appellate Court apparently 
came to the conclusion that a publication the text of which con- 
sisted merely of a reprint of passages selected from the work 
of an author could never be entitled to copyright. * Their 
Lordships are unable to concur in that view. For instance, 
it may very well be that in selecting and combining for the use 
of schools or universities passages of a scientific work in which 
the lines of reasoning are so closely knit and proceed ith such 
unbroken continuity that each later proposition depends in a 
eieat degree for its proof or possible appreciation upon what 
has been laid down or established much earlier in the book, 
labour, accurate scientific knowledge, sound judgment 
touching the purpose for which the selection is made, and liter- 
ary skill would all be needed to effect the object in view. In 
such a case copyright might sell be acquired for the print of 
the selected passages. ° 


Section 31 of the Copyright Act, 1911, provides that no 
person shall be entitled to copyright or any similar mght in any 
literary, dramatic, musical or artistic work, whether published 
or unpublished, otherwise than under and in accordance with 
the provisions of this statute or any other statutory enactment 
for the time being in force. Copyright is therefore a stam- 
tory right. S. 1, sub-section 1, of the Act enacts in respect of 
what it may be acquired ; sub-section 2 of the same section de- 
fines its meaning ; S. 2 deals with the methods by which it mav 
be protected, and the moral basis on which the principle ot 
those protective provisions rests is the eighth commandment, 
“ Thou shalt not steal.” It is for this reason that Lord Hals- 
bury begins his judgment in Walter v. Lane (3) with the 
following words “I should very much regret it if I were 
compelled to come to a conclusion that the state of the law 
permitted one man to make a profit and to appropriate to him- 


self what has been produced by the labour, skill and capital of * 


another. And it is not denied tha®in this case the defendant 


Seeks to appropriate to himself what has been produced by the 


skill, labour and capital of others. In the view I take of this 
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casethe law is strong enough to restrain what to my mind would 

be a grievous injustice.” It will be observed that it is product 

“Of the labour, skill and capital of one which must not be appro- 

priated by another, not the elements, the raw material, if one 


may use the expression, upon which the labour and skill and 
capital of the first have been expended. To secure copyright 
for this product it is necessary that the labour, skill and capital 
expended should be sufficient to impart to the product some 
quality or character which the raw material did not possess, and 
which differentiates the product from the raw material. This 
distinction is well brought out in the judgment of that profound 
and accomplished lawyer and great and distinguished Judge, 
Story, J., in the case of Emerson v. Davies (4), decided in the 
United States. Some of the points decided are stated in the 
headnote to be first, that any new and original plan, arrange- 
ment or combination of material will entitle the author to copy- 
right therein, whether the materials themselves be old or new. 
Second, that whosoever by his own skill, labour and judgment 
writes a ngw work may have a copyright therein, unless it be 


directly copied or evasively imitated from another’s work. 
Third, that to constitute piracy of a copyright it must be shown 
that the original has been either substantially copied or to be 
so imitated as to be a mere evasion of the copyright. The 
plaintiff in the case had compiled and published a book entitled 
“The North American Arithmetic, ” described as contairfing 
elementary lessofis by Frederick H. Amson, the purpose and 
object of the publication being to teach children the elements of 
arithmetic. The complaint was that the defendants on a dats 
named had without the plaintiff’s consent exposed for sale and 
sold fifty copies of the plaintiff’s said work, purporting to have 
been composed by the defendant Davis, and had subsequently 
sold 1,0a0 copies of the same. The main defence was that 
the book, copies of which were sold by the defendants, Was com- 
posed by themselves, and that neither it nor any part of it was 
copied, adopted or taken from the plaintiff’s book 
or any part thereof. The learned Judge expressed himself * 


thus “The book of the plaintiff is, in my judgment, new 


and original in the sense ing which those words are to*be under- 
stood in cases of copyright. The question is not whether the 
materials which are used are entirely new and have never been 
used before, or even that they have never been used 





4. (1843) 3 Story U S Rep 768. 
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before, for the same purpose. The true question is 


ted 


whether the same plan, arrangement and combination, Macmillan 
and 


of materials have been used before for the same 
purpose or for any other purpose. If they have 

not, then the plaintiff is entitled to a copyright, although he 
may have gathered hints for his plan and arrangement or parts 
of his plan and arrangement from existing and known sources. 
He may have borrowed much of his materials from “others, 
but if they are combined in a different manner from what was 
in use before. „he is entitled to a copyright. It is 
true that he does not thereby acquire the right to appropriate 
to himself the materials which were common to ar persons 
before, so as to exclude those persons from a future.use of 
such materials ; but then they have no right to use such mate- 
rials with his improvements superadded, whether they consist 
in plan, arrangement, or illustrations or combinations, for these 
are strictly his own. [n truth, in literature, in science and 
in art there are and can be few, if any, things which in abstract 
sense, are strictly new and original throughout. ” 


The learned Judge then deals at length with many, indeed 
most, of the English authorities, and concludes with a remark 
in these words, which is singularly applicable to the present 
case “I have bestowed a good deal of reflection upon this 
case, and at last I feel constrained to say that I am ynable to 
divest myself of the impression that in point ef fact the defen. 
dant Davies had before him, when he composed his own work, 
the work of the plaintiff, and that he made it his model and 
imitated it closely in his title or section of addition and in a 
great measure in that of subtraction also. ” 


This decision is, of course, not binding on this tribunal; 
but it is, in the opinion of the Board, sound, able, convincing 
and helpful. It brings out clearly the distinction between the 
materials upon which one claiming copyright has worked and 
the product of the application of his skill, judgment, labour and 


' learning to those materials ; which product, though it may be ° 
neither novel nor ingenious, is the claimant’s original work ine 
that it is Originated by him, emant%s from him, and is not 

Q 


copied. 


It was by confounding the materials with the product that 
Mr. Ubjohn endeavoured to sustain the argument that if the 
appellants obtain copyright in their book any reprint of North's 
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Translation would be an infringement of it under S. 8 of the 
Act of 1911. 


Mr. Upjohn also contended, as their Lordships under- 
stood him, that Sir Arthur Wilson did not, in his Judgment in 
the case of Macmillan v. Suresh Chunder Deb (5), decide the 
question of the existence of copyright in the anthology entitled 
“ The Golden Treasury of Songs and Lyrics” but that as- 
suming copyright existed he decided merely the question of the 
infringement of it. That is an extraordinary error. In the 
long headnote to the case it is stated :— 


“ The Suit was instituted on February 27, 1890, and the plaintiffs complained 
that the publication of the defendant’s book constituted a breach of their copy- 
right and prayed for the usual relief by way of injunction and damages, They 
contended that, although the copyrights of the works of the original authors 
had long lapsed, they were entitled to the copyright in the ‘ selection’ made by 
P (i e, Mr. Palgrave). It was contended on beahlf of the defendant that 
there could be no copyright in such a selection ; that if any existed the defen- 
dant’s book did not infringe it.” 


The ` question of the existence of copyright, 
however, was distinctly raised by the defendant in that 
casc ; and Sir Arthur Wilson is reported to have expressed 
himself thus concerning it “And first I have to consider whe- 
ther there is copyright in a selection. There has not, as far 
as | know, been any actual decision upon this question, but, upon 
principle, I think it clear that such a right does exist, and there 
is authority to that effect as weighty as anything short of actual 
decision can be.” He then proceeds to state the law, as he 
conceived it to be, dealing with the existence of copyright in 
such work as the “ Golden Treasury, ” in the following words: 
‘In the case of works not original in the proper sense of the 
term, but composed of or compiled or prepared from mate- 
rials open to all, the fact that one man has produced such a 
work does not take away from any one else the right to pro- 
duce another work of the same kind, and in doing so to use all 
the materials open to him. But, as the law is concisely stated 
by Hall, V. C. in Hogg v. Scott (6), the true principle in all 
these cases is that the defendant is not at liberty to use or avail 


“himself of the labour which the plaintiff has been at for the 


purpose of producing his*work ; that is, in fact, merely to 
take away the result of another mans labour or, in other 


words, his property. ” 











5. (1890) ILR 17 C 951, 
6. (1874) L R 18 Eq. 444 458. 
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Sir Arthur Wilson then points out that this principle ap- a 
plies to maps, guide-books, street directories, dictionaries, —- 
compilations of scientific work and other subjects, and” WA 


P. C. 


considers that it applies to a selection of poems. He then Limited 
gives the reason why it applies to Mr. Palgrave’s “ Golden RB, and J. 
Treasury ” in the following words ‘Such a selection as Mr. oe 
Palgrave has made obviously requires extensive reading, care- Lord 


ful study and comparison, and the exercise of taste and judg- ° *t#insom. 


ment in selection. It is open to any one who pleases to go 
through a like course of reading, and by the exercise of his 
own taste and judgment to make a selection for himself. Bur 
if he spares himself this trouble and adopts Mr. Pafgrave’s 
selection he offends against the principle. ” 


He then proceeds to quote the following passage from 
Lord Eldon’s Judgment in Longman v. Winchester (7) ap- 
proved of by Lord Hatherly in Spters v. Brown (8) “In the 
instance mentioned. .a work consisting of a selection from 
various authors, two men might perhaps make the same selec- 
tion, but that must be by resorting to the original authors, not. 
by taking advantage of the selection already made by another.” 
Sir Arthur Wilson then adds “I am of opinion that the selec- 
tion of poems made by Mr. Palgrave and embodied in the 
‘Golden Treasury’ is the subject of copyright, and that the 
defendant’s book has infringed that right? ” 


‘So far, therefore, from Sir Arthur Wilson not having 
decided the question whether or not the plaintiffs were entitled 
to copyright in the “ Golden Treasury, ” he expressly *ated 
it Was the first question he had to consider. He devoted the 
best part of a page of his Judgment to dealing with it. He 
states explicitly that he was of opinion Mr. Palgrave’s selection 
embodied in the “ Golden Treasury ° was the subject of copy 
right and that the defendants had infringed his right, ‘and, as 
was his custom and method, he expressed in clear, precise and 
appropriate language what were the grounds upon which this 
decision rested. 


The contention to the contrary is in their Lordships’ view 
wholly unsustainable. t 


» In Mofat and Paige v. George Gill and Sons (9), Collina, 
M. R., as he then was, in the course of his Judgment, after 
7. (1809) 16 Ves 269, 271. 8. (1858) 6 W R 352, 353. 
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quoting from Lord Eldon’s Judgment in Longman v. Winches- 

ter (7) the passage which Sir Arthur Wilson had quoted, pro- 


“ ceeds to say “ Then there is also the authority of the gentle- 


man who was well known in these Courts before he went to 
India, and who afterwards became a distinguished Indian 
Judge (Sir Arthur Wilson), in which the very point is raised 
and decided in the case of Macmillan v. Suresh Chunder 
Deb (5). In that case the matter in question was the well- 


known series called the ‘Golden Treasury, ’ which is a series 


of quotations put together by Mr. Palgrave, and the defen 
dant had reproduced his work practically, superadding notes of 
his own ; and the learned Judge upheld or sustained a claim 
for infringement. It seems to me that that 1s precisely what 
the defendant, Mr. Marshall, did in the present case. ” 
Stirling, L. J. does not expressly mention Sir Arthur 
Wilson’s decision, but Cozens-Hardy, L. J. said that, as he 
entirely agreed with all that had fallen from his brethren, he 
did not think it necessary to add anything. Ít is clear, therc- 


fore, that Sir Arthur Wilson’s decision in the “ Golden Trea- 


sury ” case was approved of and acted upon by the Court of 
Appeal in this case and treated, as in their Lordships’ view it 
deserved to be, as a sound decision. 


From the preface to the “ Golden Treasury ” it would 
appear that the poems in Book IV correspond to the half- 
century just ended at the time of the publication, and that the 
proprietors of any copyright pieces which were included in this 
Booke IV gave their permission to Mr. Palgrave for their i in- 
sertion in his work. 


In Walter v. Lane (3), all the relevant authorities on the 
question of acquisition of copyright down to August 6, 1900, 
appear, to have been cited, and it was held that a person who 
makes notes of a speech delivered in public and transcribes 
them and publishes in a newspaper what purports to be a ver- 
batim report of the speech, is the “ author ” of the report with- 
in the meaning of the Copyright Act of 1842, and is entitled 
to the copyright i in the printed report, and can assign it. Lord 


° Halsbury, i in his Judgme E at p. 547, when dealing with the 


_ srue meaning of the wor@ “author” used in the statute of 1842, 


" points out that every man has a proprietary right in his own” 








7. (1809) 16 Ves 269, 271. 
5. (31890) IL R 17 C 951. 
3. (1900) AC 539. 
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literary composition, and that copyright is the exclusive pfivi- 


lege of making copies of it created by this statute, which are two, 


wholly different things, and should not be confounded, and re- 
states the question for decision in these words 
Walter v. Lane (3): “The question here is 
solely whether this book, to use the words of 
the statute, printed and published and existing as a book for 
the first time, can be copied by some one other than the pro- 
ducers of it (1 avoid the word author), by those who have not 
produced it themselves but have simply copied that which 
others have laboured to create by their own skill and expendi- 
ture.” And further on page 549 he seems to express the 
view that if the skill labour and accuracy of which he speaks 
be exercised to reproduce in writing spoken words in a book 
form, it is, as far as copyright in the written words is concerned, 
immaterial whether they be wise or foolish, accurate or in- 
accurate, of literary merit or of no merit at all. Lord Davey 
in his Judgment pointed out that copyright is merely the right 
of multiplying copies of a published writing, and has nothing 
to do with the originality or literary merits of the author or 
composer, and that the appellant in that particular case only 
sought to prevent the respondents from multiplying copies of 
this (the appellant’s own report of the speech of Lord Rose- 
bury) and availing himself for his own profit of the skill labour 
and ¢xpense by which that report was produced and pulfished. 


The only other authority on the point of the acquigition 
of copyright to which it ts necessary to refer is the case of 
University of London Press v. University Tutorial Press, 
Ltd. (10), in which Peterson, J., dealing with the meaning a 
the words “original literary work ” used in S. 1, Sub-S. (1), of 
the Act of 1911, says : °° The word ‘ original’ does not in this 
connectionemean that the work must be the expression of origi- 
nal or inventive thought. Copyright Acts are not concerned. with 
the originality of ideas, but with the expression of thought; and 
if the case ‘literary work,’ with the expression of thought in 
print or writing. The originality which is required relates 
to the expression of thought ; but the Act does not require 
that the expression must be in an original or novel form, but 
that work must not be copied from another work__that ¿t 
Should originate from the author.” In their Lordships’ view 
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this is the correct construction of the wards of S. 1, Sub-S. (1), 
Macmillan „and they adopt it. 


P.C 


uza What is the precise amount of the knowledge, labour, 

Limited judgment or literary skill or taste which the author of any book 

K. and J or other compilation must bestow upon its composition in order 

shiek to acquire copyright in it within the meaning of the 

„pord Copyright Act of 1911 cannot be defined in precise 
108501. 


terms. In every case it must depend largely on the special 
facts of that case, and must in each case be very much a ques- 
tion of degree. But their Lordships have no hesitation tn 
holding, that there ts no evidence in the present case to establish 
that an amount of these several things has been applied to the 
compesition of the text of the appellants’ book, as distinguished 


froin the notes contained in it, to entitle them to the copyright 
of } IL. ° 


As to the notes it is altogether difterent. Their Lordships 
do not take the view that these notes are trifling in their nature 
or are useless. On the contrary, they think that the notes make 
he book “more attractive, the study of it more interesting and 
informing, enhance its efficiency and consequently increase its 
value as an educational manual. 


Mr. Upjohn contended that these notes were useless be- 
cause cverything in them was to be found in Lempriere’s Classi- 
cal Digtionary or some other classical dictionary. As if the 
heads of Indiar pupils at school and students about to pr esent 
themselyes for a matrıculation examination in the Bombay 
Univtrsity were as well stored with classical lore of this nature 
as are these dictionaries, and that these youths had so keefi a 
recollection of all the matters set forth in these substantial 
volumes that they did not require to refer to them! If the 
recollection of the contents of these dictionaries was so faint 
that they needed to refer to them, it was obviously of advan- 
tage to have the information at hand | in the notes so that thev 
might dispense with the reference. 


° Their Lordships are quite of opinion these notes 
were well chosen, were neatly condensed, were sufh- 
ciently copious, were, accurate and must have required 

. for the framing of thenf classical knowledge, literary skill and 
taste, labour and sound judgment as to what was fitting and usc- 
ful to be brought to the notice of schoolboys and students about: 
to enter the University. The respondents have not ofily copied 
but servilely copied many of these notgs. There is no other 
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way of accounting for the absolute verbal identity of some of 

the notes in both books. 


In the case of Black v. Murray and Son (11) which dealt 


with the alleged infringement of the copyright in a volume en- 
titled “ Minstrelsy of the Scottish Border, ” the original edition 
of which was no longer protected by copyright but a new edi- 
tion was published to which valuable notes were 
added. Lord Kinloch, in delivering judgment, dealt vith the 
question of the effect of these notes upon the edition in which 
they were printed, in a very clear and forcible judgment ; he 
said (p. 355) “I think it is clear that it will not create copy- 
right in a new edition of a work of which the copyright has £x- 
pired merely to make a few emendations of the text or tọ add a 
few unimportant notes. To create a copyright by alterations 
of the text these must be extensive and substantial practically 
making a new book. With regard to notes, in like manner 
they must exhibit an addition to the work which is not superh- 
cial or colourable, but imparts to the book a true and real value 
over and above that belonging to the text. This value may 
perhaps be rightly expressed by saying that the book will pro- 
cure purchascrs in the market on special account of these notes. 
When notes to this extent and of this value are added I cannot 
doubt that they attach to the edition the privilege of copyright. 
The principle of the law of copyright directly applies. There 
is mvolved in such annotation and often in a very emeent de- 
gree, an exercise of intellect and an application ‘of learning 
which place the annotator in the position and character of | 
author in the most proper sense of the word ..In every 
view the addition of such notes as I have figured puts the stamp 
of copyright on the edition to which they are attached. It will 
still, of course, remain open to publish the text which ex hypo- 
thesi is the same as in the original edition. But toetake and 
publish ehe notes will be a clear infringement. ” 

In Jarrold v. Houlston (12) the plaintifisewere the pub- 
lishers of a book written by Dr. Brewer called the Guide to 
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Science. The Vice-Chancellor, Sir W. Page Wood, having » 


fullv ascertained the object with which this book was compiled, 


and published and the sources from which Dr. Brewer obtained 
the information necessary to enable him to write it, stated these 
mafters in the following passage and laid down the principle of 
law applicable to the facts. He said “If any one by pains 
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andelabour collects and reduces into the form of a systematic 
course of instruction those questions which he may find ordi- 
Shary persons asking in reference to the common phenomena ot 
life, with answers to those questions and explanations of those 
phenomena, whether such explanations and answers are furnish- 
ed by his own recollection of his former general reading or out 
of works consulted by him for the express purpose, the reduc- 


e tion of the questions so collected with such answers under cer- 


tain heads in a scientific form, is amply sufficient to constitute 
an original work of which the copyright will be protected. 
Thercfore I now have no hesitation in coming to the conclusion 
that the Sook in question is in that sense an original work and 
entitled to protection.” The defendants were publishers of 
a book called “The Reason Why,” which was published in parts 
otyled lectures. The Vice-Chancellor held that the second 
lecture contained piratical matter, as did also apparently all the 
lectures from Nos. 3 and 5 to 25 inclusive. The Vice-Chan- 
cellor made an order restraining the defendants from publish- 
ing the book “ containing the lectures numbered 2, 3, and from 
Sto 25 inclusive. ” 

Following that precedent their Lordships have come to the 
conclusion that the appellants are not entitled to a copyright 
in the text of their book extending from pp. xto 82 
thereof both inclusive, but are entitled to copyright 
in the gotes printed in pp. 83 to 94, both inclusiye. 
They wif therefore humbly advise His Majesty 


e that the decree of the High Court in its Appellate Jurisdiction, 


«dated October 1 3, 1921, should be set aside with costs, and that 
the decree of Fawcett, J., of March 19, 1921, should be amend: 
ii by inserting after the words “ mentioned. in the plaint here- 

” the words “ containing the notes and glossary printed on 
ne 83 to 94, both inclusive, of the said book or any of them, 
or any portion or portions of the said notes or any pagsage or 
passages from the same,” and directing that the respondents 
should pay to the appellants all the costs of the hearing of the 
action before that judge, and that subject to these amendments 
* that the decree of the first Court ought to be affirmed. 


" Under the circumstances the parties will bear their own 
cpsts of this appeal. 5 


"Solicitors for appellants Sandersons and Orr-Dignams. 
Solicitors for respondents T. L. Wilson and Co., 


ee asd 
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PRIVY COUNCIL. 


PRESENT : LORD ATKINSON, LORD WRENBURY ANB 
LORD PHILLIMORE. 


Marwadi Ramjivan Nevatia, a firm A ppellants* 
(Defendants ) 
v. 
H. Bhikaji and Company Respondents (Plaintiffs ). 


(On appeal from the High Court of Judicature at 
Bombay.) 


Contract for sale of goods—Numbers on packages not material or of the PC 
essence of the contract unless descriptive of the quality of the contents—Mistake— ae 
Indian Contract Act (IX of 1872), Ss. 109 fo 118. Marwadi 

Ramjivan 

A contract-note for the sale of bales of Long Cloth in course of maunfac- Nevatia 
ture described some of them as bearing numbers “139” and “141,” whereas m Bhikaii 
from previous contracts in respect of the sale of the identical bales (beginning i and J 


from that of the original vendor, who, in ordering them from the Mills, had Company. 
required his numbers “739” and “741” respectively to be printed upon them) 
gave the numbers as “739” and “741” respectively, and not “139” or “147.” 


Held, (affirming the decision of the High Court of Bombay ia its appellage 
jurisdiction) that, as the numbers in the contract had no specific meaning in 
the market, and were merely reference numbers, the figures “139” and “irgi” 
being mere clerical errors for “739” and ‘“ 741” respectively, did not consti- 
tute a warranty of the goods or, indicate their quality or description. 


Appeal from a decree of the High Court of Judicature at 
Bombay, reversing a decree of the said Court in its Sriginal 
Jurisdiction. ° s 


The respondents sued the appellants for the e sum of 
Rs. 11,746-1-9, damages for alleged breach by the latter of 
a contract to purchase from the former 51 bales of long cloth, 
being portion of 92 bales comprised in a (Gujarati) kabala'br 
contract between the parties, dated the 1st August, 1918, and 
translated as follows :— . 
“ Wendor—H. Bhikhaji & Co. 
“ Purchaser—Ramijivan Nevatia. 
“c Through broke: Ratanseybhai. 


“The oth of Ashad Vad of Samvat 1924. 
“Thursday (rst August, 1918). 


‘Bales 15, Pieces...... No. 732 lbs. 5—14. 
* Bales 29, Pieces.......... 736 Ibs. 6—11. 
“ Bales 10, Pieces.......... 139 lbs. 7 1\4. 

“Bales 38, Pieces.......... 141 lbs. 7—10. 


“ Total bales 92 (ninety-two) of the Hinganghat Rekchand Mills under 
manufacture. Delivery thereof ia to be taken from August to October, 1918 


a e al AAA No Ee eee 


*P C Appeal No. 28 of 1923. | ist February, 1924. 
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P, C. as the same may arrive manufactured. These goods are sold to you on the 
Marwadi terms of the contiact of the merchant from whom we have purchased. No 
Ramijivan Objection shall be taken if these goods arrive late or early by a month. Rate 
Nevatia thereof per Ib. is Re. 1 per bale, 


H. Bhikaji (Sd.) RAMJIVAN NEVATIA. 
and Bales 92.” 
Company. 


This contract was, in fact, the fifth re-sale of the long 
cloth specified in it, beginning from that of one Ghya, the 
original vendor, who had ordered the manufacture thereof 
from the said Mills. The four previous contracts specified 


(6 9 


the numbers of the last two lots as “ 730” and “741” (and 


¢ ») 


not “139” and “ 141” respectively as above). 


On 13th August, 1918, the appellants relying on the above 
contract with the respondents, contracted to sell the aforesaid 
bales to one Gopalji Virji at a small profit, but otherwise on 
terms similar to those contained in the contract hereinbefore 
set forth. The respondents sent to the appellants from time 
tg time Delivery Orders comprising, in addition to the bales 
bearing Nos. 732 and 736, 10 bales bearing No. 739 (not 
No. 139, as specified in the contract), and 38 bales bearing 
No. 741 (not No. 141, as specified in the contract). On the 
22nd October, 1918, the appellants took delivery of, and paid 
for, 1 bale bearing No. 741 under a Delivery Order dated 
21st O@ober, 1918, and their Moonim, in the course ofehis 
duty, recorded this fact and number in their account-books. 

. The rgspendents subsequently in November 1918, when the 
market began to fall heavily, sent to the appellants other Delj- 
very Orders, dated as follows:__(a) oth November, 1918, for 
3 bales bearing No. 732, 9 bales bearing No. 739, and 22 bales 
bearing No. 741 ; (b) 28th November, 1918, for 1 bale bear- 
ing No. «732, 1 bale bearing No. 739, and 15 bales bearing 
No. 741. ‘The appellants, in their turn, sent to their purcha- 
ser (Gopalji-Virji) Delivery Orders which reproduced the 
numbers written in the respondents’ Delivery Orders, and he 

e took delivery from the appellants of the said 1 bale bearing ° 
No. 741 but by his solicitor’s letters of the 29th and 30th 
November, 1918, he called upon the appellants to*take back 
that bale, stating that it had just been discovered that it bore 
No, 741 instead of No. 141, and declined to take delivery of 
any bales bearing No. 739 or No. 741 on the ground that the 
bales so numbered were not contracted by him to be pur- 
chased. Thereupon, the appellants similarly declined to take 
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delivery of any bales so numbered, and called upon the respon- 


dents to take back, and refund the price of, the 1 bale bearing | 


No. 741, which they said they had accepted and paid for 
through an oversight. In the course of correspondence 
which followed, the respondents alleged that the figures “ 139” 
and “141” in the kabala were clerical errors for "739 ” and 
“741” respectively. On sth December, 1918, however, the 
appellants cancelled the contract in respect of all bales bearing 
No. 739 or No. 741, and refused to accept any of such bales. 
Thereupon, the respondents caused the 51 bales bearing such 
numbers as aforesaid to be sold on the appellants’ account andl 
risk, and subsequently (6th February, 1919) filed the present 
suit. At the tral they submitted that the numbers on the 
bales had no meaning to any one except the original vendor, 
andethat the goods were not known on the market by these or 
any other specific numbers. In support of this, the manager 
of the Hinghanghat Mills whom they called, deposed as 


follows 


“We give the numbers mentioned in the contract according to the 
requirements of the merchants. The numbers do not represent any quality. 
We put on any number that the merchants want us to put on except the numbers 
which may have been given to another merchant. The length and width of 
the goods we manufacture are not constant, but are according to the directions 
given by the merchants. ” 


As against this, the defendants maintained that the Sumbers 
were an essential and integral part of the contract, the 
quality and width of the goods. ° 

°” The trial Judge (Kajiji, J.) on the 16th August, 1920, 
held that the goods tendered were not those contracted for, 
and concluded as follows :— 


“To my mind, there must be some importance attached to these numbers. 
They. are net there merely to signify to the original purchasers fiom the Mill, 
Messrs. Ghya & Co., that 739 has reference only to the width of the Long Cloth, 
and that the last two digits have no reference to the width or length. None of 


these witnesses could say what they were therefor. All these witnesses were. 


however, bound to admit that if anybody asked for Long Cloth of a particular 


number, then they would ask him of what Mills, and this itself shows that these ‘ 


numbers had some significance and, therefore, were descriptive of the quality 


of the goods. To my mind; it is really too “absurd, if I may be allowed fo e 


say so, that these numbers have no bearing at all on the market. They Uo 
have some bearing—perhaps very little. It is, after all, really descriptiv of 
the goods and, to a certain extent, of the quality. of the goods; because it is 
admitted that Long Cloth of this very Mill of the same size in width and length 
but bearing different number, could be of the same quality and vice versa, and 
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it cold also be of different quality. If that is so, then Nos. 139 and 141 and 

any other number would be really descriptive of fhe goods. ” 


“He accordingly dismissed the suit. On appeal, a Division 


Bench of the High Court (Macleod, C. J. and Shah, J.) on the 
ist July, 1921, set aside this decree, and passed a decree in 
favour of the respondents for 47 out of the 51 bales (disallow- 
ing the claim as regards the other 4 bales sued for), 3. e. 
ro bal& bearing No. 139, and 37 (out of 38) bearing 
No, 141. 


In the course of his Judgment, the Chief Justice remarked 
as follows :— 


“The defendants, as far as I can gather, do not ask us to believe that 
the numbers 139 and 141 described the quality of the goods, and could not 
have done so, because it is obvious on the face of the contracts that the goods 
were all of the same quality, whatever number might appear on the bales. 
Nor, for the same reasons, can it be suggested that these goods were sold in the 
bazaar by their numbers. ‘There was no evidence that these numbers had 
acquired a particular reputation in the bazaar so that a purchaser would ask 
for No. 732 or No. 139 in order to secure cloth of a particular description. 
As a matter gf fact, the numbers mentioned in all these contracts had no repu- 
tation and contained no information for purchasers in the market. The goods 
were Long Cloth—a very general description. To those engaged in the trade 
the weight per piece and the price would convey all the information which was 
required. But it was contended that the defendants, having purchasd bales 
numbered 139 and 141, if they wanted all the particulars regarding width and 
length and pieces per bale, would have to go to the Mills, and therefore, the 
number wes an essential part of the contract. But this argument can be of 
little weight Hecausse, eif they had gone to the Mills, they would have ascertained 
that the bales tendered bearing numbers 739 and 741 contained the cloth they 
had congracted to buy. 


“The defendants therefore must be thrown back upon the case set up 
by them in their Written Statement, that they had contracted for bales bearing 


particular numbers, and any bales tendered bearing different numbers were not 
contract goods......... 


“Now it is clear from the evidence that the numbers put by the Mills 
on the bales at the request of the original purchasers would convey ho meaning 
to an outsider. „To Ghya & Co. they indicated the width of the pieces in each 
bale. When thé bales passed out of their hands, they were merely reference 


numbers. It would have been just the same’ if the numbers had been 501 ande 


502. There was no evidence that it was recognised in the market that the 


last two digits in the number of a bale would indicate the width of each 
Piece...,....... . 
© @ 


p “The defendants then can only succeed on the case set up by them in 
theij Written Statement that they had contracted to buy bales with a particular 
number on them, and that a tender of bales bearing a different number would 
not be a good tender under the contract. If the number is an essential part 
of the contract, then it does not matter what it indicates, If A agrees to buy 
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from B a bale of certain goods, stipulating it must have a particular number on P. C. 

it, then he is entitled to refuse a bale bearing a different number. It is no N R di 
answer for B to say ‘In all other respects the bale is according to the contract” Ramjivao 
Ii may be difficult to ascertain the dividing line in the case of contracts like Nevatia 
the one in suit In the contract different numbers are assigned to each lot at Ly. Bhikaji 
any rate that indicates that the contents of the bales in each lot differ in some and 


respects, though how they differ is not indicated. Ghya & Co. alone held the Company. 
key to that. If the Mills had put different numbers on the bales to those 

ordered, they might have raised objection. But those considerations wouid o 

not apply when the goods passed out of their hands. 


“On the best consideration I can give to the evidence, I have come to 
the conclusion that the defendants attached no importance to the numbers men- 
tioned in the contract. At the most, they were entitled to point out to the 
plaintiff that the numbers in the Delivery Order did not correspond with the 
numbers in the contract, which might well indicate that the goods tendered 
were not confract goods) The onus would then lie on the plaintiffs to show 
thatethe goods tendered were contract goods. That is exactly what the plain- 
tiffs say did happen when the defendants first discovered a wrong number in 
the Delivery Order of the 2and October..... 


“ I think, therefore, it was not an essential part of the contract in 
suit that these bales should bear numbers 139 and 141, that the defendants werc 
entitled to an explanation when bales numbers 739 and 741 were tendered, and 
that the plaintiffs have given a satisfactory explanation by showing that the 
goods tendered were the goods contracted for.” 


The defendants thereupon appealed to the Privy Council, 
and the only question in this appeal was whether the appellants 
as buyers were justified in their rejection of the sfid bales 
bearing No. 739 and No. 741. No question aroge as to any 
of the bales which were to bear No. 732 or No. 736. e 


ist February, 1924. Dunne, K. C. and Jardine fot 
appellants : The appellants had contracted to buy, and the 
respondents had contracted to deliver bales, and the pieces of 
cotton cloth therein, bearing the numbers specified inthe con- 
tract, ang not those bearing any other numbers. The numbers 
were an essential part of the description of the cgntract goods. 
The goods tendered by the respondents were not those contract- 

eed for. The rights of the appellants under the contract were e 

not affected by constructive notiee-of the respondents’ contract . 
of purchase. [The Indian Contract Act, Ss. 119.128 were 
referred to]. : - ‘ 


Sir George R. Lowndes, K. C. and Raikes for respondents 
were nat called upon. 


The Judgment af their Lordships was delivered by 
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“Lord ATKINSON :— Their Lordships have carefully con- 


sidered this case during the adjournment and they do not think 


it necessary to call upon Counsel for the respondents. They 
think it is clear upon the facts that the first purchaser of these 
goods can get any number put upon them which he pleases ; 
that is to say that the owner of goods in the hands of a mil- 
owner can have this done. When the numbers are attached 
to the goods in that way, the view their Lordships entertain 
is correctly expressed in the Judgment of the High Court 
printed at page 45 of the record. 


“Whe numbers put by the Mills on the bales at the request of the 
original purchasers would convey no meaning to an outsider. To Ghya & Co. 
they indicated the width of the pieces in each bale. When the bales passed 
out of their hands they were merely reference numbers. It would have been 
just the same if the numbers had been sor and soz. There was no evidence 
that it was recognised in the market that the last two digits in the number of 
a bale would indicate the width of each piece.” 


In their Lordships’ view the numbers when so put on in- 
chcate thest particular goods. ‘They do not give any warranty 
or indication of the quality or description. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal fails; that the decree of the High Court 
should be affirmed and this appeal dismissed with costs. 


® 
Solicitors’ fer appellants : Hallowes and Carter. 
Solicitors for respondents T. L. Wilson and Co. 
A. D. M. Appeal dismissed. 
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PRIVY COUNCIL. 


PRESENT : Lord SHAW, LORD PHILLIMORE, LORD, 


BEANESBURGH, SIR JOHN EDGE AND LORD SALVESEN. 


Mussammat Durga Devi and another Appellants 
v. 
Shambhu Nath and others Respondents. 


(On appeal from the Chief Court of the Punjab. ) 


Hindu Law— Adoption— Validity of—Family custom —Kashmirt Brahmins 
—Punjab Laws Act, IV of 1872—Concurrent findings of tial Judge and Appeal 
Court in India. ° 


In proving family customs in India, the rules of English Law as to parti- 
cular customs are inapplicable, Soorendranath Roy v. Heeramonee Burmoneah, 
(1868) 12 Moo. I. A. 91 and Abdul Hussein Khan v. Bibi Sona Dero, 45 1A 14, 
referred to. 


In an issue as to the fact or validity of an alleged adoption under Hindu 
Law, concurrent findings of the trial Judge and Appeal Court in India, even 
though based on apparent different and distinct reasons, will not be inter- 
fered with. Lakshmappa v. Ramava, 12 Bom H C R 364, Maharaj Narain v. 
Banoji, 42 P R 147, referred to. zi 


Appeal by special leave of His Majesty in Council, against 
a Judgment (10th March, 1916) and amended decree (18th 
February, 1918) of the Chief Court of the Punjab at Lahore 
(Leslie Jones and Shadi Lal, JJ.) reversing a Judgment and 
Decree (31st July, 1914) of the District Judge ag Amritsar 
(M. Zafar Ali, Esq.), dismissing the claim of the*appellants 


for possession of certain landed property. S a 


The facts of the case sufficiently appear from the Judg- 
ment of their Lordships. 


29th January, 4th, 5th February, 1924. De Gruyther, 
K. C. and Parikh for appellants. 


Sir George Lowndes, K. C. and Raikes for respondents. 
26th February, 1924. [he Judgment of the Board was 
delivered by 


SIR JOHN EDGE :__This is an appeal by Mussammat 


Durga Deyi and her minor son, Kali Sahai, two of the defen- ° 
dants to the suit, from a decree, dated the roth March, 1916, . 


of the Chief Court of the Punjab, which reversed a decree, 
dated the 31st July, 1914, of the District Judge of Amritsar, 
which had dismissed the suit. The respondents are Shambhu 
Nath, who is the plaintiff in the suit, and Arjan Singh and 
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dees Nathu Mal, who are two of the defendants to the suit and 


Mussammat have taken no part in this appeal or in the litigation. 
Dorga a 


— The pedigree of the family to which Shambhu Nath Be- 
Shambhu longed is as follows :— 
Nath. 


Devi Das = 
Sir John 
Edge. 


Kashmiri Brahmin | 





Flan Ram = Ram Chand = 
& 

Two sons. Shambhu Nath Amar Nath, = Indian, 
third gon, alleged to Adopted son. | Died July, 1915. 
have been adopted Died in the ° 
by Ram Chand after lifetime of 
the death of Amar Ram Chand, 
Nath, Plaintiff, re- Sontess. 
spondent. 


—S gg ———— 


Durga Devi = Manohar Nath 
a defendant, 
Appellant. 


Kali Sahai, 
a minor, a defendant, 
appellant, 


The suit was brought in the Court of the District Judge of 
Amritsar on the 21st October, 1913, fora decree for the 
e possession of two houses, a well, a kothri and a shop in Amrit- 
sar, of which the plaintiff alleged that he, as the adopted sén 
of Ram Chand, was the owner. His case is that he was 
adopted by Pandit Ram Chand in September, 1896, who was 
the owner of the property in question, and died on the 13th 
July, 1897. The case of the defendants Durga Devi and 
Kali Sahai, her minor son, is that plaintiff was not adopted by 
Ram Chand,‘and that the suit is barred by the law of limita- 
tion. The other two defendantse who have no title if the 
plaintiff is the adopted son of Ram Chand and is not debarred 
e from maintaining the suit by the law of limitation, did not 
defend the suit, and were, by an amendment of the decree of 
“the Chief Court, made not liable for costs. 


* It will be convenient to consider whether Shambhu Nath 
was reg, oe gi by Ram Chand, before considering ‘whethez 
Shambhu Nath’s suit is barred by the law of limitation. 
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Shambhu Nath was the third son of Hari Ram, a brother 
of Ram Chand. They belonged to a family of Brahmins 
which came from Kashmir and settled in Amritsar in the Pun- 
jab, and S. 5 of Act IV of 1872 (the Punjab Laws Act as 
amended) applied to that family of Kashmiri Brahmins. By 
that section it is, so far as is material to this suit and appeal, 
enacted as follows :—— 


o 
5. In questions regarding succession, adoption, or any 


religious usage, the rule of decision shall be— 

(a) any custom applicable to the parties concerned, which is not con- 
trary to justice, equity or good conscience, and has not been by this or any other 
enactment altered or abolished, and has not been declared to be væd by any 
competent authority ; 


(b) the Muhammadan Law, in cases where the parties are Muham- 
madans, and the Hindu Law, in cases where the parties are Hindus, except in 
so fag as such law has been altered or abolished by legislative enactment, or 
is opposed to the provisions of this Act, or has been modifed by such custom 
as is above referred to.” 

The adoption alleged in this suit to have been made was 
an adoption applicable by custom to the family of, Kashmiri 
Brahmins, to which Ram Chand and Shambhu Nath belonged, 
and had not been altered or abolished or declared to be void. 


At the date of the alleged adoption, Shambhu Nath was 
17 years old, and he had been invested with the sacred thread, 
that is, the ceremony of Upanayana had already been perform- 
ed apon him. There was no evidence as to what school of 
Hindu Law Kashmiri Brahmins living in Kashmir Are subject 
to, and it has not been suggested that this family of “Kashmiri 
Brahmins was living in the Punjab subject to any school of 
Hindu Law peculiar to Kashmir. They were, however, 
Brahmins by caste, and consequently were Hindus of a twice- 
born class. 


ct 


In considering whether a family custom as to adoption 
was proved in this suit, it is advisable to bear in mind what 
Lord Buckmaster said in delivering the Judgment of the 
Board in Abdul Hussein Khan v. Bibi Sona Dero (1), as to 
the proof of family customs in India. After pointing out 
that it is incumbent upon a plaintiff to allege and prove the 
custom upon which he relies, Lord Buckmaster said -_ . 

“Their Lordships have carefully considered the difficulty of applyifig 


all the strict rules that govern the establishment of custom in this countr? to 
circumstancea which find no analogy here. Custom binding inheritance in a 


(oi 45 I A at p. 14. 
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parficular family has long been recognized in India (see Soovendranath Roy v. 
Ileeramonee Burmoneah (1868, 12 Moo. I. A. 91), although such a custom ig 
unknown to the law of this country, and is foreign to its spirit. Customs affect- 
ing descent in certain areas or customs affecting the rights of inhabitants of a 
particular district are perhaps the nearest analogies in this country. But in 
England, if a custom were alleged as applicable to a particular district, and the 
evidence tendered in its support proved that the rights claimed had been enjoyed 
by people outside the district, the custom would fail, This principle, however, 
it seemseto their Lordships, ought not to be applied in considering such a custo 
as the one claimed here since, if the custom were in fact well established in pne 
particular family, whether it were enjoyed or no by another family, would not 
affect the question, since the custom might be independent in each case, and the 
evidence would ‘not establish that the custom failed by reason of the inability 
to define “the exact limits within which it was to be found when once it was 
established that, within certain and definite limits, it undoubtedly existed. ” 


There are concurrent findings of the trial Judge and the 
Chief Court that Shambhu Nath was in fact adopted by Ram 
Chand, and there was evidence upon which those Courts could 
so find, and those findings as to the factum of the adoption 
must be accepted as conclusive. Each Court also found that 
the adoption was valid, but apparently for different reasons. 
The trial Judge apparently relied for his finding that the adop- 
tion was valid, not upon the evidence as to custom, but upon a 
Judgment of the Bombay High Court in Lakshmappa_ v. 
Ramava and others (2), to which this family of Kashmiri 
Brahmins were not parties. He also referred to Trevelyan’s 
Hindu amily Law, edition of 1908, page 148. He dicnot, 
howeyer, express any opinion that, on the evidence before him 
in this sust, the adoption was invalid. He, however, dismissed 
the suit on the ground set up by Miussimimi Durga Devi agd 
her son in their written statement that the suit was barred by 
the law of limitation. He dismissed the suit without costs. 
From that decree Shambhu Nath and Mussammat Durga Devi 
and hes son appealed. The Chief Court found on the evi- 
dence that, by the custom of this family, the adoption was valid, 
and that the suit was not barred by limitation, and decreed the 
suit with costs. The Chief Court dismissed the appeal of 
Mussammat Durga Devi and her son with costs. 


Shambhu Nath, the plaintiff, did not in his plaint state in 
What particular form he had been adopted by Ram Chand, but 
ht alleged in his plaint that he was the adopted son of Ram 
Chand, and that Ram Chand, son of Pandit Devi Das, by 


caste a Kashmiri Pandit, resident of Amritsar, had been the 


AA ee aa — ns o_o a = ed — — -p es — 


2. 12 Bom. H C R 364. 
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owner of the property, specified in his plaint, in respect, of P. C. 
which he, Shambhu Nath, claimed a decree for possession. As Mussammat 
urga 


Shambhu Nath had been adopted in September, 1896, openly Devi 


and in the presence of many members of the brotherhood, the v. 

form of his adoption must have been perfectly well known in <i 
the family and by Mussammat Durga Devi. In the written as tea 
statement which she filed in the suit on behalf of herself and _— gago. 


her son, she confined herself so far as the question of Shambhu 
Nath’s adoption was concerned, to a simple denial that 
Shambhu Nath was the adopted son of Ram Chand. On 
those pleadings, Shambhu Nath was, in order to succeed 11 
his suit, bound to prove that he had been validly adopted. 


On behalf of Shambhu Nath several witnesses were called 
most of whom were members of the Biradri, and all of whom, 
so får as appears, were persons of respectability. Some of 
them who were members of the Biradri lived in Amritsar, 
others lived in Lahore. Ram Chand was a Guru, that is, a 
religious teacher and spiritual guide amongst these Kashmir 
Brahmins of Amritsar, and was obviously much respêcted, and 
he must have known what were the essentials to a valid adop- 
tion in the family to which he belonged. As has already been 
mentioned, Shambhu Nath was 17 years old when the adoption 
took place, and he had been then already invested with the 
sacred thread ; those are facts which must have been known 
by the members of the Biradri and by other, faiends of the 
family who attended the adoption, several of whom gave evi- 
dence in support of his case. It is not suggested that ary one e 
who attended the adoption had questioned in any way the 
right to validly adopt in this family a boy or young man who 
had previously been invested with the sacred thread. Not 
one question was put in cross-examination of any witness for the 
plaintiff to suggest that Shambhu Nath could not have been 
validly adopted because he had been previously invested with 
the sacred thread, and the cross-examination of the plaintiff's 
witnesses was directed to make out a case that the adoption was 
invalid by reason of Shambhu Nath having been 17 years old 
when the adoption took place. There was abundant evidence 
that there was no limit of age for a valid adoption in his familys 

,and the contention that there was a limit of age within which a f 

, valid adoption could be made in this family was subsequeft- 
ly abandoned. After the plaintiff’s evidence had been closed, 
some witnesses were called on behalf of Mussammat Durga 
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Dewi and her son. Who, tf their evidence was believed, 
proved that a boy of 17 years of age could not be adopted. 


One of the witnesses for the defendants-appellants was 
Kishori Lal, a Kashmiri Pandit of Delhi. He stated that ‘a 
boy who has gone through his janaoo ceremonies (ceremonies 
of investiture with the sacred thread) can never be adopted,” 
and “ we follow Mitakshara.” It may be mentioned with re- 
gard to his evidence that the Chief Court of the Panjab had 
held in Maharaj Narain v. Banojt, (3), that Kashmiri Brah- 
mins of the Delhi District were proved to be governed in mat- 
ters of adoption by custom, and not by the principles of the 
Mitakshara form of Hindu Law. 


Another witness for the defendants appellants was Mohan 
Lal, a Kashmiri Brahmin of Lahore. He stated that * a boy 
who has gone through the janaoo ceremony cannot be adopted,” 
and “ we follow Dharam Shastar in matter of janaoo and adop- 
tion’ ; he further stated “according to Hindu Law, janaoo 
ceremonies cannot be performed after the age of 11 or 12 
years. Į do not know whether there is any age restriction as 
regards adoption. I have not read the Hindu Law.” Itis 
not necessary for their Lordships to consider what is the law of 
the Mitakshara or of the Dharma-Sutras, as the question pn 
which this suit depended is one as to a custom of adoption in 
this family of Kashmiri Brahmins. The plaintiff was not 
entitled to call rebutting evidence on the question of adoption 
as his caséas*te the alleged adoption had been closed. 

After a careful consideration of the evidence, their Lord- 
ships have come to the conclusion that Shambhu Nath was VA- 
lidly adopted by Ram Chand. His adoption was recognised 
as valid by the Biradri and by the friends of the family, and, so 
far as appears, its validity was not questioned by any one from 
1896 ugtil the present dispute arose in 1913. When Ram- 
chand died, his brother Hari Nath and two elder sons of Hari 
Nath were living, but it was Shambhu Nath who performed the 
funeral obsequies of Ram Chand and of Ram Chand’s widow ; 
and on Ram Chand’s death Shambhu Nath succeeded him as 
the Guru. It was Shambhu Nath who gave.Mussammat Dur- 
ga Devi away in marriage, and it was Shambhu Nath who paid 


ethe not inconsiderable expenses of the marriage. 


. hg contention of the appellants that this suit is barred by 


the law of limitation on the ground that Mussammat Umraoti, 





3. Vol. 42, Punjab Record for 1907, p. 147. 
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the widow of Ram Chand, and Mussammat Indrani, and, after f 


her, Mussammat Dutga Devi held adverse possession of the 
property in suit for more than 12 years was, in the circum? 
stances of the case, in their Lordships opinion an impudent and 
unfounded contention of the appellants. The family house 
at Amritsar was naturally the proper place in which Umraoti, 
Indrani and Durga Devi until her marriage should live. 
Shambhu Nath permitted them as female members of the fa- 
mily to live in that house. He had obtained employment at 
Lahore in the service of the railway company. The rents of 
the property at Amritsar were trifling, and he allowed Umraoti, 
Indrani and Durga Devi to enjoy these rents for their mainte- 
nance as female members of his family. There was no 12 
years’ adverse possession of any of the property in suit. ` 

_ Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 


Solicitors for appellants Downer and Johnson. 
Solicitors for respondent Ranken, Ford and Chester. 
A. D. M. Appeal dismissed. 
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sidence in case of— Allotment of portion of 
family house—Necessity—Allotment Of por- 
tion in other houge-gAUotment of money— 


Ifand when may be made 145 


———Joiut family—Mgnager—Contract for 


sale by—For binding purposes—Specific 
enforcement against survivors after 
manager's death—Some of survivors minors 
— Whether that makes any difference TA 


A limited owner—Alienation by— 
Not for justifable purposes—Improper com- 
promise— Reversioners—May treat as nul- 
lity without intervention of Court 


575 


172 


——--HUimited oWner—Alienation by way 


of compromise— Transferee for value 
from alienee—Reversioner’s sult—'Neces- 
sity— Burden of proof 


Minor—Guardjan—Debt borrowed 
for purchase of property for minor—Bind- 
ing Character of, against minor's estate 
or heirs—Parchase beneficial to minor— 
Effect—Creditor’s rights in such case 


172 


49 


——— Lidia (Woman's) estate— Compro» 


mise by daughter—Improperty induced— 
Not binding on tht rgyversionera—Compio- 


mise same footing as alienation 172 


—~—-—— Partition— Sisters— Survivorship -- 


Right to, when lost 285 


—-—— Partition—Reluquishrent by father 


of bis sharein liew of hie maintenance— 
Whether father continues joint afterwards, 590 


——— ——Partition-Suit by to minor plafhtiffs 


—Widow — Adoption 


—Decree—No Severance of interest bet- 
ween plaintiffs suter sc 401 
by —Factum or 
validity of— Her right to dispute—Estoppel 
—Adoption in assertion of authority given 
by husband to adopt—Treatmenf and hold- 
ing out of bay as adopted son by her-- 
Validity disputed long after adoption on 
groand of absence of authority*- Effect 52 


-Widow — Maintengnce—Enhanced 
maintenance in fdture— Release of right 
of— Validity — Residence—Rights of—I{ 


seperate from that of maintenance 189 


| —— —— Widow— W1]1—Legatec— Rights ol 


23 | 


—l!{ can sue trespasse1—Vacant site— 


Presumption as to possession 560 
@ 


` 
Y 


Inam. 2 

Inam—Service Inam Enfranchisement and 

, issue of a title deed—Creation of anew 
title in favoul of grantee — Exclusive pos- 
session again grantee prior to enfrachise- 
inent—Effect of—Adverse possession 


Inam Register—Inam 
tiary values of 


Income Tax Act of 1918, 8.2, Cis. 6 and 7— 
Machinery sold as not absolete—Loss sus- 
tained by sale-Dedacti2n trom annual pro- 
fits — AssessSe’s right to*Statute-Punctaa- 
tion marks if and when part of 


——— (II of 1922), Ra. 6, 10 and 24 -Assessee 
—Set-off— Right of—Trade in individaal 
capacity--Trade as member of unregistered 
firm —Loss incurred i latter—Set-ofl 
against profits made in tormer— Right of 
—S. 10 ‘‘any’'—Meaning—S. 244 (1) aud 
(2)—Applicabillty and effect 


Jurisdiotion—Objection to—May be taken at 
any stage—Appellate Court bound to take 
notice if defect manifest on record. 


Land Acquisition Act, 1894—Mortgaged pro- 
perty—Acquisition of —Mortgagee's rights 
and remedies in case of— Payment of com- 
pensation money to mortgagor—Mort- 
pagee’s remedy in case of— uit to recover 
money from *Crown—Maintainability — 
Cause of action—Costs awarded to mort- 
gagee in suit on mortgage—Crown’'s liabi- 
lity of 


staftement— Eviden- 





8. 18—Reference to Court—Order 
refusing— Propriety — Revision against 
order —Right of —Civil Procedure Code. S, 
115, Government of India Act, S. 107— 
Effect—aArbitrary refusal to refer—Re- 
medy in case of—Necessity#-Ansengiment 
of S. 18—Court—C onrt burdinate to 


PAGE, 


482 


246 


42 


68 


628 at 636 


36 


High Coarf—Acting judicially ~—Meaning. 209 


Landlord and tenant —Renewal of lease—In- 
valid renewal—Rights of parties—Notice 
to quit given by one of two U ralans—Vali- 
dity of- Institutions of suit by one Uralan 
without consulting co: Uralan 


Land Tenures—In Madras—Ekabhogam— 
Arudagirie—Samudayamgr Pasunkarie— 


122 


Incidenis of—-Distinctions between. 547 at 553 


Legal Practitioner—Purchase benami in name 
‘of his wife of decree in suit ins which he 
acted for judgment debtor—Purchase of 
property in execution of that decree in 
name of his*wife—Leave to bid obtained by 
wife without disclosing fact that she held 
benami for hêr husband—Validity of pur- 
chases—Husband not pleader at time of 
execution salas No advantage gained by 
him at that time by reason of his former 
position as pleader,for judgment debtors— 
Effect—Trusts Act, S. 88 


Legal representative—Assets of deceased in 
hands of—Impartible estate—Decree for 
money against predecessor — Execution 
against money payable under a lease grant- 
ed by predecessor but for period subseguent 


532 


Limitation Act, 8. 19. 


to bis death—Money if assets in hands 
of successor— Succession to estate by sar- 
vivorship—Madras Impartible Estates Act, 
S 4—-Debt borrowed by holder for benefit 
of estate—Recovery from successor proce? 
dure—Execution of decree or seperate 
Suit—Execation Petition—Conversion into 
suit—Conditions 


— — Religious instifutiod—Mnutt—Suit by 
wrongly appointed head on _ behalf— 
Death of plamtıf pendente lete—Riyht of 
lawfully appointed successor to continuc 
suit—O, 22 Rr. 3 and 10—Applicability— 
Application under wrong rule — Order 
granting. ander rule applicable—Propriety 


Plaintiff deceased—Petitions by 
several persons to be brougbt on record as 
legal representative—Grant of one, and re- 
jection of others—Appeals from orders of 
rejection of latter —Maintainability— C,P. 
C.—O. 43, R 1(k) , S. 2 (2)—Effect—wwW 
set up by person whose petition is rejected 
—Genuineness of—Opinion on—Not to be 
expressed 





Letters Patent, Ol. 16—Judgment—Meaning— 
Execution of decree—Stay of—Order of 
Single Judge refusing—Appeal against 


—————(Madras), 01, 15. —“ Judgment’’— 
Appealability—Order of single Judge refus’ 
ing to alter the terms of sale proclama- 
tion and to adjourn sale 


—— Cis. 89 and 44 and O. P. Code, B. 111 
—Appeal to His Majesty in Council from 
Anal orders of the High Court—Order®n 
a Civil Revision Petition--final siuce amend- 
ment of Letters Patent—Control by Im- 
perial Legislation—Leave to appeal to 
Privy Council—Can’t he granted 


tion under S. 8, Presidency Towns Ingol- 
vency Act, quacre 580 al 


1871, 1877, and 1998—Edect of 
changes in the law on suits 





8. 8—Institution of suit--Prasentation 


of plaint on last day toa Judge outside 


court after office hon1s—Acceptance by him 
—If suit barred 
@ 





8. 19— Acknowledgment of liability— 
Suit on a mortgage—Admission of the excu- 
tion of the mortgage—Non-denialin the 
wrilten statement by the legal tepresenta- 
tive of the motagagor of the subsistence of 
the debt, whether amounts to an acknow- 
ledgment of liability—Civil Proceedure 
Code, O. 8 R, 5. 


— — B, 19—Acknowledgment—Shit for a 
definite sum claimed as balance of account 
—Admission by dcfendant that account 
must be taken and settled— Valid ‘acknow- 
ledgment to save limitation. 


PAGE. 


374 


341 


129 


138 


71 


117 


Limitation Act— Whether applies to applica- 


586 


578 


78 


... 408 


Limitation Act, Art, 44. 


Art, 44 4) and 144— Suit by minor— 
Junior member of Traward for possession 
--Immoveable property alienated by Karna. 

vathi—latter acting for herself and for 
minor junior members—Article of Imita- 
tion applicable. 


-————Arts. 118 and 141—Suit by rever- 
sionerfor possession—Involving a challenge 
of an adoption—Limitation period. 


——— Art. 116—Company—Suit for divi- 
dends— Auction purchaser of shares— 
Refusal by Company to register the 
parchase—Position of purchaser—Com- 
pany if trustee—Limitatlon re 


—-—-First Schedule, Art. 141—Suit 
brought within 12 years of death of Hindu 
widow of ancestor for recovery of posses- 
sion —Mode of proof of certificate of death 
—QObgervations on register of purobit— 
Finding of fact by trial judge reversed by 
court of Appeal. 

— —wsArts. 166 and 181—Void peer ee 
sale—Application to set aside—C P. Code, 
S. 47— Limitation period, ; 


— ——— Art 188—Execution of decree--Limi- 
tation—Payment by Court—Effect of— 
Saving of limitation. 


Madras Act (VIII of 1869)-~Effect- Only re- 
trospective and aot prospective 


—~-———(II of 1904) (Impartible Estates) 8, 4. 
—Debt of deceased Zemindar—Decree 
against Zemindar—Liability of estate in 
hands cf successor—Execntion proceedings 
—If can be decided in. 


———(II of 1920). 8 %8—Rules under— 
Rule $6—accused may. decline to plead—~ 
No offence under S. 179, I P. C. com- 
mitted thereby. 

Madras Act (IL of 1889), 8. 8—Kceping a com- 
mon gaming house, meaning of 

© 


Madras Aot V of 1920—Election—Validity 
—Ballot paper~—Initials of polling officer 
placed on face of—Effect—Serial number 
printed on face of ballot paper — Election 
Rules 14 (1), 17 (1)— Rule requiring mark- 
ing of serial number on back of ballot 
paper — Validity. 

B. 17 (1), 8. 9 (1)—Ballot papers 
given to voters with serial numbers and 
voters own number on electoral roll insert- 
ed on back— Validity of electionṣy Effect 
ôn— Election declared void—Effect—New 
election— Retiring councillor if deemed lo 
have been re-elected. ie 

Madras City Mantcipal Act (IV of 1919) 
3. 110 and Sch. IV. R. 7—Proviso—"'Gross 
income received in or from the city” of 

* Madras— Meaning of. 


2———8. 119—R. 7. Sch IV of the taxation 
rules underethe Act—Incorpnrated com- 
panies transacting business in the City of 
Madras with paid up capital in currency 
other than the currency of Bfitish India— 
Liability of Such compantesto be taxed 





PAGE. 


340 


598 


563 


. 541 


.. 104 


453 


482 


374 


491 


494 


505 


7 


Madras Local Boards Act, 8. 57, 


under S. 110 and the tazation rules—Prim 
ciples of construction of taxation statutes... 


Madras City Tenants Protection Act (III 
of 1923), 8. 8—Applicability® Ejectment 
decree— Application for purchasing land- 
lord's interest—Pendency of appeal when 
Act came into force—Rights of parties—Ap- 
peal if a continuation of suit—Temple 
Jands—Building leases for 21 years—Op- 
Hon to renew for similar period—Validity 
of. 


Madras Estates Land Act, 8. 3 (2) (a) Estate 
—Religious Endowment—Temple—Pro- 
perty granted to, if and when an _ estate— 
—Grant—Construction—Grant of mel- 
waram only or of kudiwaram also—eject- 
ment suit by temple against tenant of en- 
dowed lands—Permaneut rights of occu- 
pancy—Tenants’s claim to proof—Orrus— 
Quantum presumption of grant of perma- 
nent right of occupancy by Shebait in en- 
dowed  property— Permissibility— Grant 
of permanent right of occupancy by trustee 
of temple in endowed lands—Validity— 
Binding nature of, on his guccessors—En- 
dowed property of temple~Permanent right 
of occupancy io0—~Presumption—Grounds 
of—Description of tenant as Kudimiras— 
Alienation by tengnts to knowledge of tem- 
ple offcials—lIf sufficient to ase—presump- 
tion—Temple — Judicial person—Truastee 
of temple—Alienation of endowed pro- 
perty—Validity— Conditions— Permanent 
tenaccy—Creation — Power of Improper 
alienation by truslee—Suit by him to set 
aside—Maintainability—Estoppel— Perma 
nent right of occupancy—Origin, nature 
and incidents of—Claim to such right in 
ejectment suit by L&ndlord against tenant 
—Onus of pfoof-@ Acquisition of permanent 
right of occupancy by tenant against land- 
lord—Impossibilify of — Words — Kudi, 
Mirac, Kudimiras, diwaram or Kudi- 
waram interest—-Ekabhogam—Arudikaries 
—Samudayam--Pazhangaries—Meaning of. 


Ss.5 and 125—Sale of ryot’s holding 
for arrears of rent—Effect on prior encum- 
brance—Mortgage created after the Act in 
renewal of a prior wortgage before the 
Act—Decree on mortgage— Rights of,pur- 
chaser at execation sale. 


—— 8. 181-2Requisition by petitioner to 
Court as to balance of amount payable by 
him—Payment of a smaller amount under 
information by the office—Paymeat of bal- 





ance after the ye of thetime limited 
under a notice of Court— Delay eaused by 
an act of Court—Delay excused, ssi 


“Madras High Oourt--Appellate Sidi” Bules, App. 
XII, Bule SEADE ADY “to Insolvency 
Appeals 580 al 


Madras Local Bogrds Act (XIV of 1920), 8. 57 
—Rules framed by the Local Government 
— Rules 1.4 (3) and 12 (2)--Election of Pre- 
sident of a Taluk Board--Objection to elec- 
tion—Scope of the enquiry—Decision af 

® 


PAGE, 


. 217 


540 


380 


329 


588 


Madras Local Boards Act, 8. 16. 


District Judge--Per gona Dest &nata--Court-- 
Finality of decision—Revision—Interfer- 
> ence by High Coorit—C, P, Code, S. 115... 


———--, (1884) 8s. 16. and 144—Rules 33 (c) 
and 35 of rules framed under S, 1441—Vali- 
dity—Order setting aside election on 
ground specified in R. 33 (e)—Validity— 
Inquiry opportunity to show cause against 

© order—Necessity—Rule authorised by Act 
but purporting to be framed uoder wrong 
section—Validity. 

8 

Malabar Law—Karnavan— Alienation of tar- 
ward property—Suit by other members to 
recover property aliepated—Limifation 
Act, Arta. 44, 91, 144—-Applicabilit y—Kar- 
Navan executing deed of alienation not 
only as Karnavan but also as guardian of 
minor members— Effect. 


Malicious Prosecution—-Damages—Malice — 
Proof of—Indirect motive—Advantages in 
cvil dispute—Advise of connsel—Effect of 
—Quantum of damages—Interference on 
appeal. 


Maxim—aAllegans suam turpitudinem non est 
andiendus—-Applicability. 


Minor — Decree against—Declared not bind- 
ing—Effect of declarations—If prior gnit 
may be reopenéd against th; minor- Inher- 
ent power of Court. 


—~——Sale in favour of—Not involving 
apromise by minor—Contract between 


PAGE. 


201 


340 


353 


298 


348 


vendor and minor's father— Transfer 
valid. „e 464 
—-——Suit against — Guardian ad 


litem—Not bound to defgnd jf defence use- 
less. 


we Sul against—guarfiao ad lttem— 
Appointment of—lIrregulaxty in—whether 
amounts to%o0n repreftntatlon—If decree 
liable to be set aside—Proof of prejudice 
necessary. 


——— Whether knowledge can be impated 
to— Where knowledge of a factis the start- 
ing point of Limitation 


Money paid into Court—Right to draw out 
—Morlgage—Ctvil Procedure Code, 1908, 
S, 47, 


© 
Mortgege—Decree for sale on—Sàle of mort- 
gaged property ın execution aad purchase 
thereof by stranger—Sale of portion of pro- 
perty in execution af money decree against 
mortgagor sabseyuent to mortgage but 
prior to sale in execution of decree thereon 
— Purchaser at mot made party to mortgage 
suit—Effect dif rights of parties—Fresh 
suit for sale by purchaser in execution of 
mortgapge-decree Against purchaser in exe- 
cution of money decree—Maintainability— 
Redemption by ‘latter—Terms of— Order 
absolute for salc - Effect on mortgage se- 
curity—Transfer of Property Act, $3.88, 89 
—Civil Procedure Code of 1908—O. 34, R. 
5— Distinction. 


ee 290 at 294 


.. 303 


598 at 605 


567 


. 391 


8 


Penal Code, 8. 147. 


—— —— Marshalling securities— Prayer 
when to be made—Ino execution, not {fn 
suit—Immaterial that prayer in suit was 
refused. 


—— — Prior and puisne mortgagee—Dee 
Cree on moftgage—Subsequent suit for 
maintenance and declaration of charge — 
Decree subject to righte of prior murtgagee 
—Sale in execution of mortgage decree— 
Rights of purchaser—Lis pendens es 


Lands with cropa raised from time 
to time—Subsequent mortgage of lands 
alone— Auction purchaser subject to mort- 
gages--Payment to prior mortgagee by auc- 
tion purchas6r—Realisation of part by 
sale of crops—Sale of lands in the gnbse- 
quent mortgagee’s suil Proceeds~Subroga- 
t110n—Priority —Transfer of Property Act 
(1V of 18823). S. 101. 


Mortgage decree—Execulion—Sale of pro- 
perties in particular order—Application for 
— Maintainability — Application to that 
effect refused’in suit ttselfi—Effect—Pur- 
chase of some items by A without notice— 
Usnfructuary mortgage of other items to B 
with notice—Order ot sale in case of 


Mortgage deed—Altestation— Validity—Ques- 
tion as to—Appeal--Maintainability for first 
time in—Usufructuary mortgage — Per- 


sonal covenant to pay—What amounts to... 


Occupanoy right—In a service inam— Onus— 
Presumption 


————-lnocidents—Lands not in an estate— 
Tenant—Whether can acquire by pres- 
cription—Only by grant—Statute or custom 


Partnership—Dissolution of old partnership 
and formation of new one—Accounts or old 
Partnership—Right to take, on dissolutiog 
of new one—Condition—Limitaton 


Partnership at will—Dissolution — Legal 
right—Gross miscoaduct— Falsification of 
accounts 


Partnership accounts—Suit by widow of 
partner—Compromise—Advocate’s consent 
—Order—Liability to be set aside—High 
Court—Statement olf facts and conclusion 
— Presumption 


Paaper— Application for leave to sne as— 
Nature of—Dismuissal of petition—Valida- 
tion of plaint by payment of Court-free 
within time alowed—Effect—Date of pre- 
sentation of plaint in such a case 


Penal Code, Bs. 34, 148 and 896—Dacoity — 
Unlawful assembly —Ruioting— Common in- 
tention—Basis of a conviction® for dacoity 
—Necessity for charge and proof that the 
lawful assembly had common intention of 
committing dacoity or that each accused 
knew that dacoity was likely to be commit- 
ted in pursuance of the common pbject 


-—— — s, 147 and 328— Offences under— 
Conviction by trial magistrate—Conviction 
altered on appeal info one under S. 160, J. 
P. C.—Propriety of 


PAGE| 


32 


258 


164 


32 


503 


158 


160 


254 


311 


120 


9 


Penal Code, 8. 179. Ø 


————38. 179—Conviction under— Legality 
—Panchayat Court—Accused charged be- 
fore— Declining to plead or to answer ques- 
tion put to him—Conviction for—Procedure 
before Panchayat courts—Madras Act II of 
1920, S. 78 -Rule 36 of rules framed under ... 40 


————B. 225-B— Lawful oustody—Arrest 
by.a police officer purporting to act under 
one authority— Whether it 18 open to pro- 
secution to say that the arrest was under 
some other power coe 447 


————8. 853— Offence under— Revenue In- 
spector—Diatraint for arrears of revenue 
by—Resistance to—Offence committed by 
— Warrant of distraint addressed only to 
village headman, his subordinate—Fffect ... 46 


Possession— Vacant site— Physical posssession 
impossible—Pogsession follows title 


Practice—Appeal—Question as to valid attes- 
tation of mortgage—One of mixed fact and 
Jaw—If may be raised for the first time in 
appeal 


—-——Appellate Court—Objection to jurs- 
dictlon—May be taken at any stage—lIf 
defect manifest on facts—admitted or prov» 
ed, appellate court bound to take notice 

628 (P.C.) at 636 


——-Privy Council—Adoption—Issue of 
fact of trial Judge reversed by appellate 
Court and Privy Coancil— Practice of Privy 


56 


Council in deciding questions of fact 625 
Privy Council—American decisions 
not binding on ove 648 


The Presidency Towns Insolvency Aot, 8s.! 8 
and 22—-Insolvency Appeal—Order of ad- 
judication annulled—Pendency of proceed- 
ings in another Court—Power of Court to 
review order—‘‘The same debtor’’—Mean- 
ing @—Two persons adjudicated in one 
Court and one of them ın another—If Court 
Cao annal order under S, 22 


Presumption—Transactiom presunied offend- 
ing legal princıples— Presumption that the 
trestec of 2 religious endowment granted a 
permanent lease— Breach of his duty— Can- 
not bc presumé@d 547 (P. C.) at 557, 559 


Probate and Administration Act, 8. 3—Deed— 
Construoction—Gift or will—No disposal of 
any immediate interest in property , 


580 


288 


=- Revocation of probate—'Just cause” 
—If absence of citation to a person other- 
wise aware of the proceedings is—If such 
person may be permitted to put forward a 
cause that he did not press ın the original 
proceeding 
Previncial Insolveney Act of 1807, 8. 18 (1)— 
Receiver—Order appointing and vesting 
property in him — What amounts to— 
Official Receiver acting as agent of Court— 
Sale of property by—Validity—Ratification 
by Court—Effect—Hindu Law—Joint fami- 
ly—Father and minor son—Adjudication 
of— Validity ag regards minor son—Sale of 


VoL, ALVI—G 


383 


PAGE. | Registration Law. 


@ 
family property by Official Receiver—In- 
terest of minor son if and when passess 
under—Rcceiver professing to aet as as- 
signee of father and of minor son, but pur- 
porting to convey entlre property—Effect — 
Deed—Construction 7 


= — Bs, 4 and 80—Insolvency—Sale of 
properties by official Receiver—Objection 
by claimant—Procedure—Power of Official 
Receiver to inquire e e 


———-—— 8, 56 (8.18 of Act III of 1907)—Vest- 
ing order on the Receiver—What amounts 
to— When to be made 184 also 


———-—— 8s, 58, 59 (o) amd (e), 68 and 80— 
Transfer of Insolvency petition to official 
Receiver for disposal no vesting order— 
Sale of properties by Official Receiver— 
Setting aside— Limitation 


-———-8, 68—Application by creditor to 
District Court under—Parties—Offcial Re- 
ceiver--Noa-joinder of—Effect—Evidence 
taken by Official Receiver— Use of, at bear- 
ing of application — Permissibility—Evi- 
dence addjtlonal— Admission of—Power of 
District Court , 


Punjab Laws Act (IV of 1872),8 5—Kashmiri 
Brahmins—Governed by custom— Adoption 
—QOfaboy 17 years old whose Upanay- 
anam had been performed—Vahdity 


Punjab Pie-emption Act II of 1905, 8. 3 Bub-8. 


1—Agricaltura] land—Tea garden of extent 
of fifteen or sixteen hundred acres if a— 
Punjab Alienationeof Isand Act XIII of 1900 
S.2, Sub-S.6 è 


Railway—Goods entrysted to, for transport— 
Loss in transit— Damages for—Sywt for— 
Limitation—Starting point— Limitation Act 
— Art, 31—Applicability—Onus of proof in 
such suit—Entrustment under owner’s risk 
note—Effect—Theft from running train— 
Meaning—Rallway Act of 1890—Ss. 77, 140 
—Subordinate officer like District Traffic 
Superintendent—Nolige to—Validity—Con- 
ditions e 


Railways Aot, 1870, 8s. 77 and 140— Loss 
of goods consegned—Claim for compen- 
sation— To whom must be preferred--' Rale 
way administration’ —Meaning of ; 


Receiver — Discharge of—Scheme suit— De- 
cree in— Receiver appointed ın pursuance 
of-~Appeal against decree—Affrmance of 
Geciee with slight modification#s—Effect of 
appellate decree on receiversbjp—No ¢pso 
facto discharging of receiver . 


Registration law—Fraud on—Item not be- 
longing to mortgagor include@in mortgage 
deed—No other item within the registra- 
tion district—Mortgagee not participating 
in intention to include such item—No col- 
lusion between mortgagor and mortgagee 
—]f registration invalid. 
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314 


184 


242 
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536 


302 
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343 
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Religious Endowments. 


@ 
Religious Endowment—Lands of—Tenants—li 
tenancy cam be presumed permanent—Pre- 
sumption that transaction by trustee was 
in breach ot his duty--If can be made 


547 (P.C,) at 


Public Endowment—Evidence of— 
Inam Statement—Inam register— Relative 
values of—Devadayam — Description of 
inam as— Effect of —Civil Procedure Code, 
S 92—Scheme-suit for, and for removal of 
trustees— Decree in plaintiff's favour owing 
to default of prosecution of defence—setting 
aside of—Jurisdiction—Scheme—Framing 
of—Decree for, when granted 


Roesjudicuta—Will — Probate Proceeding— 
Order after contest in—Binding character 
of—Grant of probate—f&ffect— Revocation 
for "just cause” under S., 50 of Probate and 
Administration Act—Party having opport- 
unity of putting forward particular jnst 
cause but omitting to do so —Right to apply 
for revocation of—Effect on—Absence of 
special citation to hhm—Effect—Application 
by another party for revocation — Party 
already defeated if can avail himself of— 
Decree obtained by frand—Setting aside by 
mere petition—Permissibility 

Between co-defendgnts-- Rule as to— 
Applicability ° of—Conditions—Fraudolent 
benami transfer—Plea of—Mauntainability 
—Covenant for quiet enjoyment—Dam- 
ages for breach of —Suit for—Plea in sia 


Review—Criminal matter—Power of High 
Court—Cr. Pr. Code, S. 369 


—————-Order granting— Appeal against— 
Grounds of—C. P. C.—O. 47, R. 7— 
Grounds specified ae decree— à p- 
peal from—Scope of—AgppeMart if can 


™ argue appeal on its merits 


B 
Sale-deed—Gonstructiow—Discharge of debts 
binding upon property sold—If and when 
condition precedent to passing of property 
—Minor—Sale in favour of— Validity— 
Tests—Transfereof{ Property Act—S. 55 (5) 
(@)—Buyer's duty under--Basis of —Implie 
contract if 


Service Inam—Claim of sermanent occupancy 
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cupany rilgbt—Bar of res judicata 


Specific pertormance—Contract by manager 
of a joint Hindu family to sell property— 
Specific performance of contract against 
minor membess alter death of manager 
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supported by consideration—Transaction 
intended to defeat creditors— Mortgage not 
wholly void—Debts discharged by transfer 
intended to defeat creditors—Proof® of— 
Onus on transferee ` 
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ed to-the rights of the 2nd mortgagee 164 (P.C.) 
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out consulting the other—latter made a 
party—Defendant—lIf suit maintainable ... 


Trustee—De facto tiustee—Right to sue on 
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PAGE.) Words and Phrases. 


11 


; PAGE. 
rial judge—Opinion—Appellate Court — 
Different oonclusion—Only if exceptional 
circumstances © 334 (P.G) 


Words and Phrases — Agricultural Land— 
Whether tea-gardens included 536 (P.C. 


Alienation— whether permanent lease 
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